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ADVERTISEMENT 


TO 


SECOND  VOLUME. 


TT  was  originally  intended  to  publish  the  Treaties 
and  Forms  applicable  to  the  First  and  Second 
Volumes  of  this  Work  as  Parts  of  the  Fourth  Volume, 
but  it  is  now  considered  preferable  to  print  them  at 
the  End  of  this  Volume,  which  will  therefore  consist 
of  the  Residue  of  the  Public  Regulations  affecting 
Commerce  and  Manufactures  (as  will  appear  from  the 
following  Table  of  Contents),  with  a  copious  Index^ 
concluding  at  page  492 ;  and  then  follow  the  Treaties 
and  other  Public  Forms,  with  a  distinct  Index. 
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COMMERCIAL    LAW. 


CHAP.  I. 
Of  Ports,  Harbours,  Port  Duties,  S^. 

» 

TN  considering  the  commercial  law,  we  proposed  to  enquire^ 
/Srstj  how  the  commerce  of  any  country,  and  of  our  own  in 
particular,  may  be  affected  by  the  acts  kA foreign  states ;  secondly 
how  the  commerce  of  our  own  country,  in  particular^  is  affected 
by  her  own  municipal  regulations  of  a  public  nature ;  and  lastly^ 
how  such  commerce  is  afiected  by  those  municipal  r^ulations^ 
which  relate  principally  to  xh^  private  interests  of  trade.  The^rs^ 
division  of  the  subject,  which  constituted  the  commercial  law  of 
nations,  has  already  been  fully  considered.  Under  the  second 
division  of  the  subject^  and  more  particularly  respecting/or^s^ 
trade,  we  have  already  considered  the  commercial  rights  of  aliens, 
denizens^  and  persons  naturalized ;  the  navigation  and  the 
fishery  laws ;  the  importation  and  exportation  regulations ;  the 
ooloniaT  trade  and  foreign  companies ;  and  the  law  and  practice 
relating  to  the  duties  of  customs  and  excise.  In  pursuing  this 
branch  of  our  enquiry  to  its  conclusion,  some  subjects  yet  remain 
to  be  considared,  less  general  indeed  in  their  nature  than  those 
to  which  our  attention  has  been  already  directed ;  but  yet  suffi- 
dently  important  in  themselves,  and  sufficiently  extensivein  their 
consequences,  to  demand  a  full  and  accurate  investigation.  We 
will  first  consider  those  which  res^^t  foxeign  trade,  as  relating 
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to  piUlai  baven0^  roadi^  Iiai1x>ur6,  port  duties  and  toUs ; 
bousesy  beacons  and  8ea«marks,  pilots  and  quarantine;  and  tlMi 
those  which  relate  to  iit/aiuf  trade  and  mani^actures. 

Of  thfi  portf,  The  superiority  of  Great  Britain  over  other  countries^  in  a 

bJ[|^[^J^^^  conunerdal  point  of  view,  is  in  no  reqiect  more  remarkabk 
€f  Gnat  Bii.  than  in  the  number  and  commodionsness  of  her  ports.  The 
extensive  line  of  her  sea-coast,  comprehending  upwards  of  800 
marine  leagues,  abounds  with  deep  bays  and  capacious  harbours* 
Her  ports  are  convenient  and  good  for  anchorage.  Those  on  the 
Western  side  of  the  island  are  nearly  as  well  situated  for  the 
south  trade  as  the  French  ports,  and  are  far  superior  to  the 
^EVench  in  number^  safety,  and  depth  of  water;  and  with  respect 
to  the  northern  and  the  Baltic  trades,  the  situation  of  France 
admits  of  no  comparison.  Rivers  and  canals  also  afibrd  the  con* 
vvenience  of  water  carriage  to  the  inland  counties  of  England, 
and  not  only  connect  them  with  each  other  by  the  internal  circu* 
lation  of  trade,  but  afford  an  easy  and  a  cheap  conveyance  to  the 
ocean  (l).  In  considering  the  subject  which  we  are  now  invet* 
toting,  we  shall  have  occasion  to  enquire^  Ist^  Into  the  defini* 
tion  and  nature  of  ports^  members,  creeks,  roads,  and  havens, 
.  Sdly>  The  establishment  and  constitution  of  ports  by  the  king^a 
authority,  and  the  extait  of  the  regal  power  in  this  teepM^ 
with  the  provisions  introduced  by  the  statute  law.  Sdly,  We  pro* 
pose  to  treat  of  the  property  in  the  soil  or  franchise  of  a  port^ 
and  herein  of  the  extent  oi  the  king's  prerogative^  in  relation  to 
ibi^  jus  privatum  in  a  port — of  port  duties  and  the  remedy  for 
them,  if  withheld.  4thly,  The  public  rights  incident  to  a  port; 
the  right  of  access,  and  how  far  controlled  by  the  king^s  prerc^ 
galive ;  the  right  of  enacting  new  tolls ;  of  nuisances  and  iiaj^ 
ries  to  ports-—  and  the  methods  of  redress,  dtfaer  by  common 
kw  or  by  act  of  parliament. 


XMnitioii  of  Lord  Hale,  in  his  tract  de  Portibus  MariSf  after  defining  a 

cnei^tcmdi^  haveu  to  be  a  place  calculated  for  the  reception  of  shipq,  and 
iod  harent.       ^  situated,  in  regard  to  the  surrounding  limd,  that  the  vessels 

may  ride  and  anchor  in  it  in  safeQr,  observes,  that  Apart  is  a 
haven,  and  somewhat  more.  For>  first,  it  is  a  place  at  which 
vessek  may  arrive  and  discharge  or  take  in  their  cargoes.    2dlyt 


■*^- 


(1)  Tucker  on  Tiade,  32.    1    £lem»tit.Commeros,3foL382. 
CattpbeU'sPoLSiurv.274.  Kett's 


Ch«  1*3  Harbouri^  Part  DuHes^  4r« 

It  it  impressed  with  its  legal  character  by  the  d?il  authority, 
and  has  franchises  and  priTileges  belonging  to  it  by  prescrip- 
tion or  the  Idi^s  grant»  and  has  usually  a  port-reeve  and  port* 
mote.  Sdly^  It  comprehends  avill^  ci^,  or  borough  called 
in  Latin  the  eaptt^porha^  for  the  reception  of  the  mariners  and 
merdiants,  for  securing  the  goodsy  and  bringing  them  to  marked 
md  for  victualling  the  ships  (1).  The  name  of  the  port  is  do» 
rived  finom  the  caput  portuif  diough  the  town  itself  is  sometimes 
accessible  only  to  small  vessels  or  lighters,  as  Exeter  is  the  caput 
partus  of  the  port  of  that  name»  thou^  it  is  observed  by  Lord 
Hale,  that  no  vessels  of  burthen  can  come  within  four  miles  of 
it:  and  the  same  observation^  he  says^  is  true  of  the  port  of 
DaUin  in  Ireland,  of  Bristolf  and  several  other  ports  (2).  In 
its  eactent  a  port  includes  more  than  the  mere  place  where,  the 
shqw  unlade^  and  sometimes  extends  many  miles  (3).  On  thia 
account,  if  a  &ct  be  alleged  to  have  happened  in  poriu  de  Bla* 
ienejf,  ^  vemn/acias  mBj  he  BMtixdeddevicineto  partus  i  and  be* 
cause  the  court  will  take  notice  €a?  o^Scio  that  the  port  extends  be- 
yood  the  vill,  a  venire /adas  de  Blakenof  has  been  ruled  good.  (4) 
The  portof  London  (of  the  extentof  which itissaid  thecourts  take 
judicial  notice  (5) )  according  to  its  limits,  as  settled  by  the  court 
of  Exchequer,  has  been  declared  to  extend  from  the  promontory 
or  point  called  North  Foreland  in  the  Isle  of  Thanet,  and  from 
thence  northward  in  a  supposed  line  to  the  opposite  promontoxj 
V  point  called  the  Nore^  beyond  the  Oun-lBeet,  upon  the  coast 
of  Essex,  and  continued  westward  throu|^  the  river  Thames, 
and  the  seteral  channels,  streams,  and  rivers  falling  into  it^  to 
London  Bridge  \  save  the  usual  and  known  rights,  liber^  and 
privfl^  to  the  ports  of  Sandwich  and  Ipswich,  and  the  known 
members  thereof  and  of  the  customers,  comptroller,  searchers^ 
and  other  deputies  within  the  ports  of  Sandwich  and 


il)  Hale  de  Fort.  Mar.  c.  2. 
1.  1  Hsig.  46.  73.  Bac.  Abr. 
Pirerogative,  D.  5.  Jac.  Diet.  tit. 
Fort.  Com.  Dig.  Nayigation.  E. 
4bst.l48.  CalTisouSewerSy  56. 
Ante,  I  vol.  726. 

(2)  Hale  de  Port.  Mar.  c.  2. 
Beanie  v.  Edmunds*   I  Brod.  & 
Wojt.  388.    Dalffleish  v.  Brooke, 
15  &st,  295.  and  Cases  tufira. 
•  (3)  Hale  de  Port  Blar.  c.  2. 


(4)  Hale  de  Port.  Mar.  c.  2.  and 
see  Year  Book,  7  Hen.  6.  22---35. 
sed  quaere.  In  general,  whether 
port  or  not  is  a  question  of  Jbct  for 
a  jury.    6  Taunt.  713. 

(5)  Fazakerley  v.  Wiltshiret  1 
Stra.  462*  As  to  port  of  Loudon 
extending  to  Grayesend.  see  Wil- 
liams V.  MaiBhall,  2  Marsh.  92. 
6  Taunt.  390.  Dalgleish  v.  Brooke. 
16  East.  304. 
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and  tbd  creeks,  harbours,  and  havens  belonging  to  them,  within 
the  counties  of  Kent  or  Essex  (1).  Each  port  has  various 
members  and  creeks  belon^g  to  it.  Members  are  places  where 
a  custom-house  has  been  antiently  kept,  with  officers  or  deputies 
|n  attendance ;  they  are  also  lawful  places  of  exportation  and 
importation  (2),  The  general  term  creeks  says  Lord  Hale,  means 
only  ah  inlet  of  the  sea,  or  a  narrow  passage  with  the  shore  on 
each  side  of  it,  whether  within  the  precinct  or  extent  of  a  port 
or  without,  and  which  gives  no  harbour  to  ships,  nor  is  endowed 
with  any  privileges  (3).  But  the  creeks  to  which  we  are  now 
alluding,  are  those  which  are  appointed  by  the  civil  authority, 
as  belonging  to  a  port.  The  origin  of  these,  he  observes^  was 
that  the  king  could  not  conveniently  have  a  customer  or  comp* 
troller  in  every  port  or  haven ;  the  custom-officers  were  therefore 
fixed  at  some  eminent  port,  and  the  smaller  adjacent  ports  be-' 
came  by  that  means  creeks  or  appendants  to  the  ports  at  which 
the  officers  were  placed  (4).  Creeks  then  are  defined  to  be 
places  where  officers  commonly  are  or  have  been  placed  by 
way  of  prevention  only,  and  are  not  lawful  placed  of  exporta- 
tion or  importation,  without  particular  license  or  suffisrance 
firom  the  port  or  member  under  which  they  are  placed  {&).  At 
these  places  officers  competent  to  transact  the  coast  business  are 
stationed  by  order  of  the  board  of  customs  (6)*  To  make  these 
definitions  clearer  by  examples,  Oravesend  is  a  creek  belonging 
to  the  port  of  London.  Plymouth  is  a  port,  of  which  Falmouth 
is  a  member,  and  St.  Maures  a  creek  (7).     A  road  is  defined 


(1)  1  Beawes's  Lex  Merc.  6th 
ed.  249.  and  see  Fazalcerley  v. 
Wiltshire,  1  Stra.  4()8,  9.  As  to 
the  corporation  of  London's  juris- 
diction of  the  river  Thames  as 
conservators  of  the  navigation, 
see  Schultes  on  Aquatic  Rights, 
56  to  60.  The  corporation  has  no 
right  to  make  grants  of  liberties 
to  make  embankments  on  the 
shore  at  Milbank,  &c.  thereby 
narrowing  the  river.  The  King  v. 
£arl  Grosvenor  and  others,  coram 
Abbott,  Ch.  J.  sittings  after  Trin. 
181 9.Gumey,  Nolan,  and  Chitty  for 
prosecution ;  Scarlett  and  Moore 
for  defendants ;  and  also  in  Chan- 
cery, Henson  Att.  for  prosecution. 

(2)  I  Beawes's  Lei  Mer.  246, 


6th  ed.     Ante,  1  vol.  726. 

(3)  Com.  Dig.  Navigation,  C. 
Cal.  34. 

(4)  HaledePortMar.  p.  2.  c  2. 
^5)1  Beawes  Lex.  Merc.  246. 

Hale  de  Fort.  Mar.  c.  2.  1  Harg. 
50. :  and  see  also  Com.  Dig.  Na* 
vigation,  C.  D. 

(6)  15th  Report  of  .Com.  of 
Public  Accounts,  p.  8. 

(7)  1  Beawes,  246,  8.  Callis  on 
Sewers,  56.  and  see  6  Taunt.  390. 
Ante.  vol.  1.726.  In  Hale's  tract 
de  Port.  Mar.  c.  2.  I  Hargr.  48.  a 
list  of  the  ports  and  creeks  is  given, 
since  wBich  time  however  some 
alterations  have  been  made.  See 
post  Appx.  1  Beawes.  Lex  Merc. 
246.  Fostlethw.  Dict»  L.  tiuPorts. 
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by  Lord  Hale  to  be  an  open  passage  of  the  sea  which^  from  the 
aitoation  of  the  adjacent  land,  and  its  own  depth  and'wideness, 
aflbrds  a  secure  place  for  the  common  riding  and  anchoring  of 
ressels,  as  Dover  Road,  Kirkley  Road,  Himg  Road  ( 1 ).  It  has 
been  observed  that  the  term  roads  is  not  a  word  of  very  definite 
meaniog ;  there  may  be  roads  which  have  no  immediate  con- 
nection with  any  particular  port,  as  the  Downs.  Other  roads 
are  so  connected  with  particular  ports  as  almost  to  form  a  part 
of  them ;  and  these  two  descriptions  of  roads  may  be  subject  to 
very  different  considerations :  as  if,  for  instance,  from  the  ctrcum* 
stance  of  a  vessel's  being  found  in  a  particular  road,  it  should 
be  sought  to  infer  that  she  was  destined  to  a  neighbouring  port 
in  order  to  fix  her  with  unlawful  traffic.  Now  if  a  ship  comes 
into  the  Downs,  which  is  the  common  passage  and  highway  to 
the  German  Ocean,  and  tx)  other  parts  of  Europe,  it  would  not 
be  at  all  just  to  infer  from  the  mere  coming  there  that  she  is 
necessarily  coming  to  a  British  port.  But  if  the  roads  are  of  1 
the  other  species,  there  is  then  reason  to  conclude  that  a  ship 
comes  there  with  a  view  to  some  communication  with  that  par- 
ticular port  (2).  An  kaven  is  defined  to  be  a  place  calculated 
for  the  reception  and  riding  of  vessels^  so  situated  in  regard 
to  the  circumjacent  land,  that  ships  ride  and  anchor  in  it  in 
safety,  as  Milford  Haven,  Plymouth  Haven,  and  the  like. 
Some  havens,  especially  the  larger  ones,  are  formed  by  natore } 
the  smaller  are  formed  or  a$  least  assisted  by  art  (3).  Neither 
a  haven  nor  a  road  has  those  privileges  belonging  to  it 
which  we  hare   before  alluded  to  as  appertaining   to  a  port. 

A  difficult,  however,  has  sometimes  arisen,  notwitnstanding 
the  clearness  and  precision  with  which  the  law  has  defined  the 
meaning  of  the  term  port,  in  ascertaining  the  .exact  interpre- 
tation of  that  word  in  contracts  between  individuals.  In  a 
contract  the  same  expression  is  frequently  susceptible  of  difierent 
interpretations  according  to  the  context,  the  nature  of  the  trade^ 
and  other  circumstances  which  manifest  the  intention  of  the 
contracting  parties.  In  the  course  of  the  late  war,  the  over- 
ruling influence  of  France  having  rendered  it  extremely  dan- 


(1)  Hale  de  Port.  Mar.  p.  2.  the  term  road,  see  also  Dalgleish 
c^  2.  V.  Brooke,  15  East,  301,  5. 

(2)  Case  of  the  Neutrality,  6  (3)  Hale  de  Port.  Mar.  c.  2. 
Hob.  Adm.  Rep.  34.  Vide  Levin  v.  And  see  as  to  havens,  Dalgleish  v. 
Newnham,    i  Taunt  722.    As  to  Brooke,  16  East,  304,  5.  post, 
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gacm  to  trade  with  maaj  countries  tniiiGfa  appaiently  retained 
the  fimns  of  a  neutral  govemmentf  a  practice  pre?ailed  among 
underwriters  who  insured  vesaeb  to  particular  parts  of  the 
worlds  to  insert  a  dause  in  tiie  poli^,  exempting  themselves 
from  responsibility  if  the   property  insured  should  be  cap- 
tured or  seized  or  confiscated   in  her    port  cf  discharge,  or 
sometimes,  if  it  should  be  captured,  seized,  or  confiscated  is 
port  or  ports*   Where  a  vessel  warranted  free  froin  capture 
or  seizure  in  port  was  bound  for  Pillaw,  and  came  to  an  anchor 
in  Pillaw  Roads,  a  station  distant  about  four  or  five  mfles 
from  the  custom-house;  but  at  which  vessels  bbund  for  Pilbnr 
which  draw  much  water^  usually  bring  to,  in  order  to  unload 
some  part  of  their  cargo,  the  harbour  at  Pillaw  being  rendered 
difficult  of  access  by  a  shifling  bar,  on  which  the  water  is  too 
shallow  to  admit  vessels  deeply  laden ;  — -  and  on  the  arrival  of 
the  vessel,  a  pilot  went  on  board  her,  who  would  not  allow  any 
ihing  to  be  unloaded  till  the  ship's  papers  had  been  examined 
and  approved  at  the  custom-house;   the  Court  of  Common 
Pleas  determined  that  the  vessel  was  not  in  port  within  the 
meaning  of  the  warranty,  so  as  to  exempt  the  underwriters  from 
responsibility  for  a  loss  by  capture  (1).  But  this  decision  appears 
to  have  been  over-ruled^  and  the  doctrine  now  adopted,  is,  that 
the  word  port  in  a  warranty  of  this  nature  is  not  to  be  taken  in 
a  strict  sense  as  meaning  the  place  where  the  custom-house  is 
situated,   or  that  the  vessdi  must  arrive  at  what  is  termed  by 
Lord  Hale  the  captd  partus  or  viUe  before  the  warranty  will 
attach;  —  but  that  where  the  vessel  has  arrived  at  the  elected 
place  of  discharge,  as  for  instance,  when  a  ship  has  come  to  an 
anchor  in  the  outer  road  of  Pillaw,  which  is  a  bar  harbour, 
wliere  large  vessels  are  obliged  to  discharge  part  of  their  cargoes 
into  lighters  to  enaUe  them  to  go  over  the  bar  into  the  inner 
harbour  to  discharge  die  remainder  ,Bnd  the  captain  has  gone  on 
shore  to  make  his  report,  and  to  obtain  permission  and  give 
directions  for  unloading  the  cargo,  the  vessel  is  considered  as 
baring  arrived  at  her  port  of  discharge  within  the  meaning  of 
the  warranty ;  and  in  one  case,  though  the  vessel  lay  two  miles 
and  a  quarter  further  out  from  the  bar  than  the  usual  place  of 
anchorage  and  unloading,  yet  the  court  considered  it  to  be  a 
proper  question  for  the  jury  to  determine^  whether  die  vessel  was 


(i)  Brown  ?4  Tiemejr,  1  Tlumt.5l7. 

I 
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not  still  widun  the  port,  and  the  jury  found  that  she  was.  (1) 
So  indeed  the  word  port  in  a  similar  warranty  was  held  not  to 
be  confined  to  any  technical  meaningi  but  to  comprehend  the 
ktMid  part  of  the  rirer  Jahde  within  which  the  ship  was  lyings 
on  and  o£^  as  it  is  termed,  in  the  middle  fifteen  miles  up,  and 
where  the  river  is  two  miles  wide,  waiting  for  instructions  where 
to  land,  so  as.best  to  elude  the  vigilance  of  the  French  officers.  (2) 
But  when  a  vessel,  desdned  to  discharge  her  cargo  at  Pillaw, 
4uichored  at  the  distance  of  three  En^sh  miles  fitim  the  road*  ^ 
stead  at  whidi  vessels  unload  in  order  to  come  over  the  bar  into 
the  inner  harbour;  the  court  held  that  this  was  not  an  arrival 
the  meaning  of  the  warran^,  the  vessel  having  neither 
at  the  port  in  the  ordinary  acceptation  of  that  term,  nor 
at  the  place  where  vessels  are  accustomed  to  unload  (i) .  Whether 
also  the  place  at  which  a  vessel  casts  anchor  is  within  her  port  of 
discharge,  is  a  question  of  iact  for  the  jtuy ;  if  a  vessel  bound 
for  Pillaw  casts  anchor  in  the  roads  near  that  port,  this  is  primfi 
&cie  evidence  of  an  intent  to  resort  to  Pillaw  as  the  market,  but 
other  circumstances  may  be  adduced  to  show  that  the  owner  has 
abandoned  that  intention,  gt  that  he  has  suspended  it^  and  is 
waiting  for  information,  whether  it  is  safe  to  enter  the  port 
or  not.  (4) 

It  has  been  before  observed,  that  the  sole  right  of  erecting  OfthcesuUiA- 

ports  is  vested  by  bw  m  the  kmg,  as  part  of  his  prerogative  (5).  J^?lhf  S^ 

So  that,  at  common  law,  no  subject  can  establish  a  common  port  "o^o^icy  in  ^ 

without  the  king's  charter,  or  a  lawful  prescription ;  and  if  any  "■^** 
cne  presume  to  do  so,  the  pretended  liber^  may  be  seized  on  a 
guownraniOf  and  the  party  fined(6).    Nor  can  the  lord  of  a 
county  palatine,  though  he  may  be  invested  with  the  fiimchisas 


(1)  Dalgleish  v.  Brooke,  15£a8t, 
295,  Levin  v.  Newnham,  4  Taunt. 
724.  Oom  V.  Taylor*  3  Campb.  204. 
Ma]^dhew  v.  Scott,  3  Campb.  205. 
Bamig  V.  Vaiix»  2  Campb.  &41. 
and  cases  iulra. 

(2)  Jarman  v,  Coape,  13  East, 
394.  2  Gampb.  613.  explained 
15  East  307.  4  Taunt.  398.  and 
tee  eases  infra. 

(3)  Mrilish  V.  Staniforth,  3 
Taunt.  499.  Levy  v.  Vanghan, 
4  Taunt.  387.  Keyser  v.  Scott, 
4TaunU  660.  Rejner V.Pearson, 


4  Taunt.  662.  Levin  v.  Newnhan^ 

4  Taunt.  722.  Anthony  v.Moline, 

5  Taunt.  711.713. 

(4)  Levin v.Newnham,4Taunt. 
722.  Richardsou  v.  the  London 
Assurance  Company^  4  Campb. 

(5)  Hale  de  Port.  Mar.  c-  3.  7. 
1  Hargr,  54,  84.  1  Bla.  Com. 
863,  4.  1  Sir  W.  Bla.  Rep.  590. 
Britton's  case*  cited  1  Rol.  Rep.  5. 
Ball  V.  Herbert.  3  T.  tL  261. 

(6)  HakdeP.M.  c3.  IHarg. 
50. 
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of  ports  by  charter  or  prescription,  ^rect  a  common  port  by  vir- 
tue of  his  palatine  jiiriiHliclion  ( 1) :  the  reason  assigned  is,  that 
the  constitution  of  a  port  must  necessarily  exceed  the  limits  of 
the  jura  regalia  w^iich  are  incident  to  a  county  palatine;  for  the 
safety  of  the  whole  kingdom,  the  commerce  of  the  kingdom,  and 
the  king's  revenue  are  concerned. in  it.  Merchants  and  seamen 
from  all  parts  of  the  world  are  admitted  into  the  kingdom  pub- 
licly^  and  are  under  the  public  protection  when  they  arrive  in  a 
public  port,  and  therefore  it  is  said,  the  erection  of  such  a  port  is 
not  within  the  limits  of  a  palatine  jurisdiction  (2).  Neitlier  can 
a  subject  erect  a  port  for  the  use  of  a  particular  district,  as  for  his 
own  tenants^  &c.,  unless  he  has  acquired  a  right  to  do  so  by 
charter  or  by  prescription.  Nor,  after  a  grant  from  the  crown 
of  the  restricted  use  of  a  port,  as  for  the  vessels  of  a  particular 
district  to  come  to  abide  at,  and  return  from,  can  the  port  be 
enlarged  and  made  free  to  all  comers^  without  the  king's  char- 
ter (4).  Further  it  appears  to  have  been  settled  that  after  the 
custom  duties  were  established,  no  subject  could  arriv6  with  a 
ship  and  customable  goods  of  his  own  at  his  own  land,  unless  it 
was  a  public  port  where  the  custom-house  officers  were  i^pointed ; 
for  such  a  practice  would  tend  to  defeat  the  payment  of  the  du* 
ties  (5) ;  although  it  seems,  that  formerly  a  man  might  import 
his  own  goods,  provided  they  were  not  customable^  in  his  own 
vessel,  and  unlade  them  upon  his  own  land  (6) ;  and  in  a  case  of 
necessity,  arising  from  stress  of  weather,  an  assault  of  pirates,  or 
a  want  of  provisions,  any  ship  might  put  into  any  creek  or 
haven  (7)-  In  further  confirmation  of  the  king's  prerogative  in 
the  erection  of  ports,  it  may  be  observed,  wjith  respect  to  the  tolls 
incident  to  them,  that  although  an  individual  upon  whose  land 
goods  arciunladen  may  take  a  sum  of  money  by  way  of  amends 
for  tlie  trespass,  yet  he  cannot  take  it  as  a  certain  common  toll, 
without  a  tide  either  by  charter  or  by  prescription  (8).  It  is  fur- 
her  observed  by  Lord  Hale,  that  the  ports  themselves  were  de- 
signed to  find  provision  for  the  ships  and  mariners,  and  ought 


(1)  1  Harg.  L.Tr.  53.  55.  Hale,  (5)  1  Hargr.  53. 

c.  3  &  4.  Instances  cited  of  Chester  (6)  1  Harg.  53.  67.    Bac.  Abr. 

and  Pembroke.  Bac.  Ab.  Preroga-  Prerogative,  B.  5. 

tive,  B.  5.  (7)  1  Hale,  c.  3.     1  Hargr.  53. 

(2)  1  Harg,  53*    Bac.  Ab.  Pre-  st.  4  Hen.  4.  c.  20,    s.  S.    Ante, 
rbgative,  B.  5-  1  vol.  244.  570. 

(4)  I  Hargr.  51,  2.    Bac.  Ab.  (8)  1  Hargr.  51. 

Prerogative^  B.  5.  ^ 
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hot  to  be  anticipated  or  forestalled  therein,  except  in  case  of  ne- 
cessity or  for  the  supply  of  fishermen,  for  which  purpose  all  places 
were  considered  ports ;  that  every  ^ort  had  therefore  necessarily 
a  market  belonging  to  it,  (which  it  is  clear  could  only  arise  by 
charter  orby  prescription)  for  the  disposal  of  the  goods  imported  or 
exported,  and  for  supplying  the  mariners  with  victuals  and  provi* 
sion ;  and  that  the  erection  of  victualling-houses  between  the  port 
townand  the  sea,  was  punishable  b;  law  (1).  Itis  clear^  therefore,, 
that  the  sole  right  of  erecting  ports  belongs  to  the  crown ;  and  as 
the  king  may  grant  a  free  port^  so  he  may  qualify  his' grant,  and 
restrict  the  use  of  it  to  a  particular  district  (2).     It  is  also  laid 
down  by  Lord  Hale^  that  the  king  for  the  convenience  of  trade 
may  erect  a  new  port  near  to  one  already  established,  and 
although  the  old  port  is  prejudiced  by  the  contiguity  of  the  new 
one,  the  erection  is  not  unlawful,  but  |)R  water  roust  not  be 
obstructed,  so  as  to  prevent  ships  from  arriving  at  the  former 
port  if  ttiey  will ;  nor  can  a  new  port  be  erected  within  the  limits 
already  established  in  the  former  port  by  charter  or  prescription; 
nor  in  such  a  case  can  the  firstport  be  obstructed  or  annihilated^ 
or  excluded  from  the  reception  of  vessels,  without  an  act  of  parlia« 
meat,  because  an  interest  is  already  settled  in  the  public,  which 
nothing  but  an  act  of  parliament   can  divest  3).     If  the  king 
have  an  Micient  port  at  A.,  and  he  erect  another  near  to  it,  with 
a  general  prohibition  that  no  man  shall  bring  his  goods  by  sea  to 
any  other  port  within  five  miles  of  it,  the  law  is  said  to  be,  that  this 
prohibition  is  good  as  against  the  king's  interest  in  the  former 
port,  though  the  new  port  happens  to  be  erected  within  the  pre- 
cincts of  the  old,  because  the  king  may  derogate  from  his  own 
interest  by  his  own  restriction ;  but  that  the  restriction  is  not 
good  either  with  respect  to  goods  customable  or  not  customable 
against  the  subjects  of  the  port  of  A.,  because  they  had  by  usage 
a  right  to  come  with  their  own  shipping  and   lade  or  unlade 
goods,  and  therefore  the  inhabitants  of  A.  had  an  easement  ac- 
quired to  themselves  by  prescription.     But  if  the  king  by  his  own 
proclamation  erect  a  port  at  a  place  at  which  ships  had  not  pre* 
viottsly  any  right  of  arrival,   and  do  not  grant  it  to  any  other 
person,  but  keep  the  interest  of  the  firanchise  in  himself,  it  seems 
that  the  king  may  dissolve  this  port  or  erect  another^  with  a  pro* 
hibition  against  the  arrival  of  vesseb  at  any  port  within  a  certain 


(1)  lHarg.5I.5S.  Halt,  c  3.        (3)   Hal.  de    Port.  Uv.  c5. 

(2)  1  Uargr.M.  ioslanvM,  1. 4^5.    1  flargr.  «0. 
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distauoe'  from  the  new  one^  because,  neithtf  the  inhabitants  nor 
any  other  subject  had  a  vested  right  to  airive  with  their  vessela 
at  the  former  harbour,  the  privilege  of  arrival  being  only  permis- 
sive and  during  the  pleasure  of  the  king,  who  is  at  liberty  to 
derogate  from  the  right  vested  in  himself  in  the  former  port(l)» 
It  is  laid  down  by  Lord  Hale  that  in  the  king's  own  demeanea^ 
ports  may  be  erected  merely  by  grant  and  proclamation,  which 
method  is  usually  adopted  when  the  king  establishes  a  fair  or 
market  in  his  own  manor  or  town  (2).  If  the  liberty  or  erection 
of  it  be  transferred  or  granted  to  another,  it  is  done  by  patent  or 
charter,  and  also  usually  proclaimed  in  the  county  (5).  In  later 
times  the  charters  granting  new  ports  are  drawn  with  greater  fhl- 
ness  than  formerly,  and  express  the  boundaries  of  the  porta. 
But  the  tide  under  which  a  port  is  most  usually  claimed,  is  by 
prescription.  In  confirmation  of  the  king's  prerogative  power 
with  regard  to  the  appointment  of  ports>  it  is  further  observable^ 
that  to  each  of  them  a  court  of  portmote  is  incident ;  the  juris* 
diction  of  which  must  flow  from  the  royal  authority,  for  the  adju* 
dication  of  matters  arising  within  it.  In  this,  court  the  presiding 
officer  was  anciently  called  a  portreeve ;  but,  in  more  modem 
times^  a  maypr  and  bailifis  have  been  generally  substituted  (4). 

Siawte  law  with  In  order  to  secure  the  payment  of  the  customs,  proviuon 
estiUiahment  of  ^A*  made  by  acts  of  parliament  in  the  reigns  of  Eliz.  and  Charlai 
ore^'qtia ^'^  the  second  for  issuing  commissions  to  appoint  and  setde  the 
whaifs,  Ac        limits  of  die  ports,  members,  and  creeks,  and  the  lawful  places 

for  shipping  and  dischargmg  goods  (5)  •  The  statute  1  Eliz.  ell. 
provided  that  all  merchandize  should  be  discharged  and  laden 
in  and  upon  such  open  places,  quays,  and  wharfs,  as  the  queen 
should  appoint  by  virtue  of  her  commission  or  commissions, 
within  the  ports  of  London,  Southampton,  Bristol,  West- 
chester, Newcasde,  and  the  suburbs,  and  in  some  open  place% 
quays,  or  whar&,  in  all  other  ports,  creeks,  havens,  or  roadi^ 
excqpt  Hull,  where  a  customer^  controller,  and  searcher,  or  the 


<1 )  Hide  de  Port  Mar.  c.  5. 
1  Har^r.  60.  instances  2  &  3.  Bac. 
Abr.  til.  Prerogative,  B.  5. 

(2)  Hale,  c.  4.  1  Hargr.  L. 
Tr.  M. 

(3)  1  Hargr.  59. 

(4)  4  Inst  148.  1  Bla.  Com. 
264.  4U.41d.  InRexv.Mein, 
4  T.  R.  480.  there  was  a  custom 


to  elect  a  portreete  of  borougll 
and  manor  of  F.  in  Cornwall  by 
homage,  consisting  of  23  free  te- 
nants ; — ^jury  found  that  election 
was  by  persons^  21  of  whom  were 
not  free  tenants ;  held  that  deo* 
tion  Yoid. 
(5)  Ante,  i  vol.  726. 
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d^hdes  of  those  officers^  had  during  ten  yean  past  been  ret- 
^denty  ^9  should  thereafter  be  resident,  under  a  penalty  of  for* 
ieiting  the  goods  or  their  yalue.    Any  owner  or  master  of  a 
▼essel  who  should  receive  on  board,  or  discharge  goods  contnuy 
to  this  statute^  was  also  made  Hable  to  a  penalty  of  jt  100*  The 
king  was  further  empowered  by  the  statute  18  &  14  Car*  2*  c  Il» 
to  issue  commissions  out    of  the  Court   of  Exchequer   for 
appointing  all  such  fiirther  places,  ports,  members^  and  creeks, 
(except  the  town  of  Hull)  as  could  be  lawfully  made  for  landing 
and  discharging,  lading  or  shipping  goods,  within  England^ 
Wales,  or  Berwick,  and  to  set  out  the  proper  ancient  and  head 
ports  to  which  such  places,  members^  or  creeks  should  belong; 
and  where  any  such  member,  creek,  or  place  was  appointed  by 
virtue  of  such  commission^  the  customer,  collector^  oomptrollei^ 
and  searcher  of  the  head  port  were  to  reside,  either  in  person  or 
by  deputy,  for  clearing  and  passing  shipping,  and  for  discharging 
goods.     The  commissions   so  issued  were  to    designate  tfaa 
extent,  bounds,  and  limits  of  every  port,  haven,  and  creek,  lo 
that  the  extent  and  privileges  of  each  might  be  ascertained  and 
known.    And  every  person  was  forbidden  to  lade  from  any 
quay,  wharf,  or  place  on  the  land,  on  board  a  ship  for  exports* 
tkm^  any  merchandize,  except  fish  British-taken,  sea-coal,  ston^ 
and  bestials,  or  to  discharge  from  any  vessel  not  wrecked  or 
leaiky,  any  merchandize,  except  fish  British*taken,  bestials,  and 
salt,  otherwise  than  upon  such  open  places,  quays,'or  whar&,as  his 
majesty's  commissioners  should  appoint  in  the  pc^  of  London, 
and  the  members  and  liberties  thereof^  or  in  any  other  port, 
place,  member,  or  creek  within  England,  Wales,  or  Berwick, 
without  the  special  sufferance  and  leave  of  the  commissioners  of 
customs,  under  a  penalty  of  the  forfeiture  of  the  goods  ( 1 }.    Tliis 
statute  only  authorizes  the  assignation  of  wharfr  in  open  places  | 
and  a  commission,  exceeding  the  powars  of  the  statute  in  this 
respect,  is  invalid  in  law  (2).     Ilie  statute  22  Car.  S.  c  11« 
after  providing  for  the  establishment   of  wharfe  and  quay^ 
rendered  it  lawful  for  any  person  to  lade  or  unlade  goods,  on  pay- 
ing wharfage  and  cranage,  at  the  rates  appointed  by  the  king  in 
council  (3).    In  the  construction  of  thb  statute  it  was  deter^ 
mined,  that  the  wharfingers  in  London  were  not  entitled  to 

(1)  Ante,  p.  726.      U  &  14        (2)  Case  of  the  London  wharfs. 
Gar.  2.  c.  lU  « 14.  1  Bla.  Rep.  581. 

(3)  22  Car.  2.  c.  11.  k^^ 
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wharbge  for  goods  unladen  into  lighters  out  of  barges  fastened 
to  their  wharfs.  A  duty  for  wharfage  and  cranage  is  understood 
to  mean  a  duty  for  laying  goods  upon  the  wharf;  it  difiers 
specifically  from  a  duty  for  anchorage  or  mooring ;  in  common 
speech,  loading  or  unloading  at  a  wharf,  signifies  from  or  upon 
the  wharf.  !• 

N 

Cinque  p<^.  The  cifique  pofis  are  ancient  trading  towns  lying  on  the  coast 

of  Kent  and  Sussex,  which  were  selected,  from  their  prox* 
imity  to  France,  to  assist  in  protecting  the  realm  against 
invasion,  and  invested  with  certain  privileges  by  the  royal 
charter.  The  ports  so  privileged,  as  we  at  present  account  them^ 
are  Dover,  Sandwich,  Romney^  Hastings,  Hythe,  and  the  two* 
ancient  towns  of  Winchelsea  and  Rye;  although  the  two 
latter  places  appear  to  have  been  originally  only  members  (2). 
The  services  which  they  were  appointed  to  perform  were 
either  honorary,  viz.  assisting  at  the  coronation  and  sending 
members  to  parliament,  or  auxiliary  to  the  defence  of  the 
realm^  as  furnishing  a  certain  supply  of  vessels  and  seamen 
on  being  summoned  to  that  service  by  the  king's  writ  (3).  In 
process  of  time,  the  cinque  ports  grew  so  powerful,  and  by 
the  po^esslon  of  a  warlike  fleet  so  audacious,  that  they  made 
piratical  excursions  in  defiance  of  all  public  faith ;  on  some 
occasions  they  made  war  and  foimed  confederacies  as  separate 
independent  states  (4*).  It  seems,  however,  that  these  irregu- 
larities were  soon  suppressed  when  the  government  was  strong 
and  sufficiently  confident  to  exert  its  powers.  So  long  as  the 
mode  of  raising  a  navy  by  contributions  fi'om  di£Perent  towns 
continued,  the  cinque  ports  afforded  an  ample  supply,  but  since 
that  tinie^  their  privileges  have  been  preserved,  but  their  separate 
or  peculiar  services  dispensed  with.  Their  charters  are  traced 
to  the  time  of  Edward  the  Confessor ;  they  were  confirmed  by 
the  Conqueror,  and  by  subsequent  monarchs  (5}«    William  the 


(1)  Stephen  V.  Coster,  1  SirW.  (3)  Hargr.  de  Port.  Mar.  p.  2. 
Bla.  Rep.  423.  c.  12.  Jac.  Diet.  tit.  Cinque  Ports. 

(2)  Jac.  Diet.  tit.  Cinque  Ports,  (4)  1  Macph.  484.  a.  o.  1317. 
1  Hale  de  Port.  Mar.  p.  2.  c.  9.  — -  394.  a.  n.  1242. 

p.  107.     1  Macph.  Ann.  430.  a.  n.  (5)  Hale  de  Port.  Mar.    p.  2. 

1277.  See  their  limits,  48  Geo.  3.  c.  12.     Macpherson,  Ann.   Com. 

c.  130.  §  20.;  and  see  26  Geo.  2.  394.  Jac.  Diet.  tit.  Cinque  Ports, 

c.  19.  8.  10.  2Adolph. 
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Conqueror^  considering  Dover  castle  the  key  of  England^ 
gave  the  charge  of  the  adjacent  coast^  with  the  shipping  be-^ 
longing  to  it,  to  the  constable  of  Dover  castle,  with  the  title  of 
Warden  of  the  Cinque  Ports,  ,an  office  resembling  that  of  the 
Count  of  the  Saxon  coast  {Comes  littoins  Saxonici)  on  the 
decline  of  the  Roman  power  in  this  island.  The  lord  warden 
has  the  authority  of  admiral  in  the  cinque  ports  and  their  depen* 
dencies,  with  power  to  hold  a  court  of  admiralty;  he  has  authority 
to  hold  courts  both  of  law  and  equity ;  is  the  general  returning 
officer  of  all  the  ports,  parliamentary  writs  being  directed  to  him, 
on  which  he  issues  his  precepts,  and  in  many  respects  he  was 
vested  with  powers  similar  to  thq^e  possessed  by  the  heads  of 
counties  palatine.  At  present,  the  efficient  authority,  charge,  or 
patronage  of  the  lord  warden  is. not  very  great;  the  situation  is 
however  considered  very  honourable,  and  the  salary  is  j^'SOOO. 
He  has  under  him  a  lieutenant  and  some  subordinate  officers,  and 
there  are  captains  at  Deal,  Walmer^  and  Sandgate  castkSf 
Archdiff  fort,  and  Moats  Bulwark  (1).  There  is  an  exclusive 
jurisdiction  in  the  cinque  ports  (before  the  mayor  and  jurats  of 
the  ports)  (2),  into  which  exclusive  jurisdiction,  the  king's 
ordinary  writ  does  not  run,  that  Ls,  the  court  cannot  direct 
their  process  immediately  to  the  sheriff  as  in  other  Closes  (S). 
In  the  cinque  ports  the  process  is  directed  to  the  constable  of 
Dover  Casde,  his  deputy  or  lieutenant.  {^)  A  writ  of  error  lies 
from  the  mayor  and  jurats  of  each  port  to  the  lord  warden  of  the 
cinque  ports  in  his  court  of  Shepway,  and  from  the  court  of 
Shepway  to  the  King's  Bench  ;  a  memorial  of  superiority 
reserved  to  the  crown  at  the  original  creation  of  the  franchise  (5). 
And  prerogative,  writs^  as  those  of  habeas  corpus,  prohibition^ 
certiorari  and  mandamus,  may  issue  for  the  same  reason  to  all 
these  exempt  jurisdictions ;  because  the  privilege  that  the  king's 
writ  runs  not,  must  be  intended  between  party  and  party,  and 
there  can  be  no  such  privilege  against  the  king.  (6) 
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(1)  Id.  ibid. ;  and  as  to  the 
officers  in  the  cinque  ports  see 
4SGeo.3.  c.  130. 
.  (2)  4  Inst.  224.  Jenk.  190. 
Keilw.  880.  But  if  piivil^e  be 
not  pleaded,  the  judgment  is 
binding,  id.  ibid.  Wood's  Inst.  519. 
Jac.  Diet.  tit.  Cinque  Forts. 


(3)  Williams  v.  Gregg,  7  Taunt. 
233. 

(4)  Tidd.  Appx.  ch,  7.  8.16. 

(5)  4  Inst.  224.  Jenk.  71. 
1  Sidd.  356.  Jac.  Diet,  tit.  Cinque 
Ports.     3  Bla.  Com.  79. 

(6)  Cro.Jac.543.  iNels.Abr. 
447.  3  Bla.  Com.  79.  Jac.  Diet, 
tit.  Cinque  Ports. 


U  OfPortf,     .  lCh.U 


Id.  Of  th«  The  Jura  portatidh  or  rights  inddatt  to  a  Ugpl  port,  are  of 

t^^'J^u  ^^^^^     three  kinds,  viz,  the  >j  privatum,  the  Jui  publicum,  and  tbi 

JUS  reghm;  the  right  of  individuals,  the  ri^t  of  the  public, 

and  the  right  of  the  sovereign  in  a  port.    The  property  in  the 

soil,  and  the  property  in  the  franchise  of  a  port,  the  former  of 

which  may  be  vested  in  the  crown,  and  the  latter  must  be  either 

actually  or  presumptively  derived  from  him,  will  be  considered 

together  with  the  incidental  rights  and  obligations  under  the 

first  division^   as  forming  part  of  the  Jus  privaium,   because 

both  qpedes  of  property  are  capable  of  being  transferred  to  a 

sul^ecti     This  division  includes  also  the  consideration  of  port 

duties ;  the  second  branch  of  the  subject  comprehends  the  right 

of  the  public,  as  it  regards,  first,  the  right  of  access  to  a  port ; 

and,  secondly,  the  reformation  of  nuisances  and  abuses  in  it. 

In  the  course  of  our  enquiries  into  these  two  descriptions  of 

xi^t^we  shall  have  occasion  to  consider  the  prerogative  right  of 

the  crown  in  a  l^gal  port,  both  as  it  regards  the  safety  and  de- 

fisnce  of  the  realm,  as  it  rdates  to  commerce,  andasitre^^irdsflie 

payment  of  the  customs  (1).    The  last  branch  of  the  subject  has 

been  already  alluded  to  in  a  former  part  of  this  treatise.  (2) 

Property  in  the  The^  privatum  in  a  port  is  of  two  kinds,  the  interest  in 
mlcff^friQchiM  ^^  ^^  ^^^  ^^  interest  in  the  firanchise.  This  firanchise  is 
t.  Poft  dutiei,  t»med  by  Lord  Hale  the  Jormale  constituens  of  a  port,  being 
larthnTif  ^  in  truth  that  firom  which  it  derives  its  legal  existence.  Of  common 
withheld.  right,  the  king  is  prima  facie  lord  and  owner  of  every  sea- port; 

although  both  the  pn^rty  in  the  soil,  and  the  property  in  the 
franchise  may  be  vested  by  prescription,  either  in  a  subject  or 
in  the  crown ;  and  they  are  usually  and  most  properly  in  coii^ 
junction^  but  they  may  be  divided  and  exist  in  the  hands  <xf 
diflerent  owners.  If  A*  have  the  property  in  a  creek,  or  har- 
bour, or  navigable  river,  the  king  may  nevertheless  grant  the 
liber^  of  a  port  thereto^  and  so  the  interest  in  the  soil  and  in 
the  franchise  may  be  divided.  For  although  the  property  in 
the  soil  of  a  creek  or  harbour  belongs  to  a  subject  or  private 
person,  yet  if  no  port  be  established,  the  king  has  still  hisjKt 
r^ttm  in  it,  and  any  person  is  at  liberty  to  resort  to  it  iritb 
his  boats  and  vessels  as  against  all  but  the  king.    The  gliirt 


m^t 


(1)  Vide  Hale   de  Fort.  Mar.    f^reem.  Rep,  355, 
pasrim^  same  divisioQ*   and   by        (2)  Ante^  I  volt  729* 
Hale.  C.  J,  Frideaux  v.  Wame, 
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Uierefbre  producer  no  injury  to  the  owner  of  the  aoO^  for  he 
ocmtinues  to  enjoy  what  he  had  before,  viz,  the  interest  in  the 
acNly  and  consequently  the  improvement  of  the  shore,  and  the 
liberty  of  fishing ;  the  only  qieration  of  the  grant  is  to  erect  a 
port  which  is  open  to  the  public  (1).  So  much  for  the  interest 
of  the  owners  of  the  port  in  the  soil  or  in  the  firanchise.  There 
IS  another  interest  worthy  of  consideration,  viz.  the  interest  in 
the  soil  of  the  shore  contiguous  to  the  port  If  a  subject  have 
the  proper^  in  the  ripa  or  bank  of  a  port,  the  king  cannot  grant 
a  liberty  to  unlade  upon  this  bank  without  the  consent  of  the 
owner,  for  that  would  be  a  prejudice  to  th6  private  interest  of  A.» 
which  cannot  be  taken  from  him  without  his  consent. .  And 
therefore  in  the  creation  of  a  new  port,  either  by  proclamaticm 
or  charter^  it  has  been  usuat^  says  Lord  Hale^  to  secure  the  in* 
terest  in  the  shore  beforehand^  for  building  wharA  and  quays, 
and  houses  of  reception  for  merchandize.  Although  therefore^ 
he  says,  the  interest  of  the  owner  of  the  port  and  the  intere^  in 
Ae  adjacent  shore  are  in  their  nature  sevcsral,  yet  it  rarely 
Inppens,  but  that  the  king  or  other  owner  <^  the  port  has  % 
eonvenient  portion  of  the  shore  or  adjacoit  land  at  which  wharft^ 
«id  quay%  and  warehouses  may  be  built  (8).  The  lemainii^ 
species  of  the  jus  prioatum,  mentioned  by  Lord  Hale  aa 
incident  to  a  port,  is,  indepoidently  of  the  Tarious  liberties  which  U 
port  town  may  acquire  by  the  king^s  charter,  or  by  prescriptioD^ 
or  by  act  of  parliament,  the  privilege  of  furnishing,  if  it  be  able^  dia 
provisions  for  the  ships  and  mariners  that  come  to  the  port,  sa 
lliat  the  port  is  not  allowed  to  be  forestalled,  either  by  supplying 
provisions  before  the  vessels  arrive  at  it^  or  by  erecting  new 
buildings  between  the  port  and  the  sea,  which  may  withdraw  the 
mariners  from  die  port,  and  tend  also  to  deprive  the  king  tX 
his  customs  (S).  It  is  said  to  be  otherwise,  if  die  building  be 
erected  above  and  not  below  the  port,  or  if  they  be  erected 
without  the  precincts  of  the  port. 

The  dudes  or  charges  incident  to  ports  are  divided  into 
two  species ;  viz.  first,  those  which  arise  from  the  jus  dominii, 
or  right  of  ownership  in  the  property  or  fi'anchise  of  a  port, 
and  secondly,  those  that  are  derived  from  the  property  in  the 
adyacent  shore.    They  are  enumerated  by  Lord  Hale  with  his 


(1)  1  Hargr.  Tr.  73.    Hale  de    1  Harg.  73.  76. 

Twrt,  Mar.  c.  6.  (3)  Hale  de  Port.  Mar.  o.  6. 

(2)  Hale  de  Port.  BKar.  c  6.    1  Harg.  79-^83. 
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usual  elaborate  exactness.  Of  the  former  description  of  duties 
some  are  termed  ordinary,  or  common,  being  such  as  are  ind* 
dent  to  the  ownership  of  almost  every  port;  others  arise  by 
special  usage  or  prescription.  The  ordinary  duties  are,  1.  ^n* 
chorage,  or  a  toll  for  every  anchor  cast  there,  and  sometimes 
it  is  payable,  although  there  is  no  anchor  (1).  This  duty  pro* 
perly  and  prima  facie  arises  in  respect  of  die  property  in  the  soil, 
and  is  an  evidence  of  it.  Sometimes,  however,  the  andiorage 
becomes  due  to  the  owner  of  the  port,  although  the  adjacent 
shore  belongs  to  another  person,  as  is  said  to  be  the  case  with 
respect  to  the  harbour  bf  Plymouth.  A  similar  duty  is  mentioned 
called  baUastag€y  or  a  toll  for  the  privilege  of  taking. up  ballast 
from  the  bottom  of  the  port.  This  arises  from  the  property  in 
the  soil.  Such  a  liberty  in  the  Thames  is  said  to  have  been  granted 
by  the  king  to  the  Trinity  House  without  any  toll  for  it  (2). 
Other  port  duties  that  may  be  due  to  the  owner  of  the  port  by 
special  custom  or  prescription  are  termed  by  Lord  Hale,  russd- 
age,  keelage,  average  primage,  and  pettloading,  lestage,  and 
prisege  (S).  These  duties  were  sometimes  called  tolls,  sometimes 
consuetudines ;  and  when  they  were  in  the  king's  hands,  and 
not  vested  in  a  subject  by  grant  or  by  prescription,  the  king  by 
his  charter  might  and  often,  did  grant  discharges  of  them,  as 
wefl  as  of  other  inland  tolls  ;  but  when  they  had  been  previously 
vested  in  the  subject  by  grant  or  prescription,  the  king  could 
not  discharge  them  by  his  charter  (4).  The  duties  which  are 
considered  by  Lord  Hale  to  be  claimable  in  respect  of  the  inte- 
rest in  the  adjacent  shore,  though  the  property  in  the  shore  is 
usually  vested  in  the  owner  of  the  port,  are,  1.  Towage.  2« 
Moorage.  3.  Terrage(5).  4i  Cranage  (6).  5.  Wharfage  (7) 
or  keyage.  6.  Housellage.  7.  Weighage  (8),  called  either 
tronage  for  weighing  wool  at  the  king's  beam,  or  pesage,  for 
weighing  other  avoirdupoise  goods.  8.  Mcasurage  (8) ;  and 
there  are  some  others  of  the  same  description  (9}.    The  statute 


(1)  Vide  the  case  of  the  Loudon 
Wharfs,  1  Sir  W.  Bla.  Rep.  413— 
426. 

(2)  Harg.  Hale  de  Port.  Mar. 
c.  6.  p.  74. 

(3)  Vide  Abbotf  on  Shipping, 
p.  3.  c.  6.  p.  282. 

(4)  Hale  de  Port.  Mar.  c.  6. 
1  Harg.  75. 

^  (5)  See  more  of  these,  post. 


(6)  Vide  Bolt  7,  Stennett,  ST. 
R.  606.  and  post. 

(7)  Vide  1  Bla.  Rep.  581 .  &  post. 

(8)  Mayor  of  Yarmoiitk  v. 
Eaton,  3  Burr.  1402.  Mayor,  &c. 
of  London  v.  Hunt,  3  Lev.  37. 
Assumpsit  lies  for  weighage  against 
the  master  of  the  ship,  though  he 
be  not  the  owner. 

(•9)  1  Harg.  Hale  de  Fort.  Mar. 
c.  $•  p.  7g. 
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'  32  Car.  2.  c.  11.  having  provided  for  the  establishment  of 
wharfi  and  quays  at  London^  and  rendered  it  lawful  for  any 
person  to  lade  or  unlade  goods  thereat^  on  paying  wharfage 
and  cranage  to  the  respective  proprietors,  at  the  rates  appointed 
by  the  king  in  council,  it  was  determined  that  the  wharfingers 
in  London  were  not  entitled  to  wharfage  and  cranage  for 
goods  unladen  into  lighters  out  of  barges  fastened  to  their 
wharfs*  The  act  gives  a  duty  for  whar&ge  and  cranage,  not 
for  anchorage  or  mooring;  and  therefore  it  seems  necessary  that 
the  goods  should  arrive  at  the  wharf.  And  the  order  in  coun- 
dl  cannot  extend  the  daim  beyond  the  meaning  of  the  act  of 
parliament.  (1) 

The  title  to  these  duties  may  arise^  either  first,  by  convention  or 
agreement ;  or  secondly,  by  prescription  or  custom  ;  or  thirdly, 
by  charter  or  grant  With  respect  to  conventional  duties  it  has 
been  before  observed,  that  no  man  can  erect  a  public  port  de  novo 
without  the  king^3  licence;  neither  could  he,  at  common  lawj 
take  any  fixed  rates  for  landing  goods  witliojat  the  precincts  of  a 
port,  although  he  might  make  a  particular  agreement  with  every 
individual  who  came  upon  his  property  to  land  goods  with  his 
consent,  provided  it  was  not  unlawful  to  land  them  there  (2). 
Any  subject,  however,  may,  at  common  law,  for  his  own  private 
advantage,  set  up  a  wharf  or  crane  in  a  port  town,  and  tak^ 
what  rates  he  can  agree  upon  with  his  customers  for  cranage, 
wharfage,  housellage^  P^^g^  although  we  have  already  shewn 
^t  diis  general  right  was  limited  for  the  purpose  of  securing 
the  customs  by  the  stat.  of  Eliz.  and  Car.  (3)  But  if  the  king  or 
a  subject  have  a  public  wharf  to  which  all  persons  that  arrive  at 
the  port  must  come  and  lade  or  unlade  goods,  either  because 
they  are  the  only  wharfe  licensed  by  the  queen  (4),  or  because 
there  is  no  other  wharf  at  the  port,  in  such  a  case  no  arbitrary  or 
excessive  duties  can  be  taken  for  crdtiage,  wharfage,  or  pesage, 
<kc.;  but  the  duties  must  be  reasonable  and  moderate,  although 
settled  by  the  king's  licence  or  charter^  for  the  wharfcrane  and 
'Other  conveniences  are  now  afiected  with  a  public  interest  and 
cease  to  be  merely  jt^/5j;riiMz^i^  in  the  same  manner,  says  Lord 

(1)  Stephen  v.  Coster,  1  Bla.     1  Harg.51.  77.   2  Roll.  Abr.  171. 
Hep.  426.  1.10.  Cora.  Dig.  Toll,  F. 

(2)  Morgan's  case,  1 1  Car.  K.  B.        (3 )  Ante,  8. 

tote,  7,  8.    Hale  L.  Tr.  c.  3.        (4)  1  Eliz.  clU  &  ante,8.10, 
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Hale,  as  if  a  man  set  out  a  street  in  new  building  on  his  own  land, 
the  public  acquire  an  interest  in  it.  But,  it  is  further  observed  by 
the  same  author,  the  king  may,  by  his  diarter,  license  the  owner 
to  take  reasonable  tolls,  when  a  new  port  or  wharf  is  dedicated 
to  the  public,  because  the  owner  is  to  be  at  the  charge  of  main- 
taining and  rq)airing  it,  and  is  to  find  the  conveniences  for  using 
it,  as  cranes  and  weights  (1  )•  If  an  action  be  brought  for  a  tres- 
pass  in  using  a  crane,  it  is  sufficient  for  the  defendant  to  plead, 
that  the  quay  on  which  the  crane  was  erected  was  a  public,  open, 
and  lawful  quay,  within  the  port  and  city  of  London,  between 
London  bridge  and  Blackwall,  for  the  landing  of  all  customable 
goods  of  the  merchants  importing  them,  for  a  reasonable  com- 
pensation to  be  paid  by  the  me/chants  to  the  owner  of  the  quay, 
that  the  crane  was  necessary  for  unlading  goods,  and  was  used  by 
the  defendant  for  that  purpose (2).  2.  The  second  species  of 
title  by  which  duties  of  this  nature  may  be  claimed,  is  by  prescrip- 
tion. Thus,  in  almost  all  antient  ports,  the  duties  above-men- 
tioned of  cranage,  wharfisige,  housellage,  &c.  are  settled  by  long 
tesage  and  prescription;  and  the  sums  to  be  paid  are  limited: 
sometimes  they  remain  vested  in  the  king  or  lord  of  the  |K3rt,  but 
they  are  more  frequently  granted  to  the  towns,  called  thecapiiapor^ 
tuuMy  and  become  parcel  of  their  farms,  as  in  Newcastle,  Kingston- 
upon  Hull,  and  other  places.  It  was  held,  therefore,  in  an  action 
brought  for  port  duties  by  the  corporation  of  Yarmouth,  that  it 
was  a  sufficient  title  for  the  corporACi<fn  to  shew  that  the  mayor, 
''aldermen,  burgesses,  and  commonalty  of  the  borough  of  Great 
Yarmouth,  were  entitled  to  a  duty  or  toll  called  measurage  from 
every  merchant  exporting  corn  or  grain  from  the  port  of  Great 
Yajrmouth;  that  is  to  say,  to  a  duty  of  two-pence  for  every  last 
of  corn  or  grain  measured  and  exported;  and  so  to  shew  that  the 
defendant  became  liable  to  the  duty  for  com  exported  by  him, 
without  stating  that  the  corporation  was  the  owner  of  the  port, 
or  that  there  r/as  any  consideration  for  the  claim,  or  any  other 
title  but  the  prescriptive  right  (3).  And  the  same  point  was  de- 
termined in  favour  of  the  corporation  of  Exeter  (4«).  So  a  claim 
by  the  corporation  of  London,  for  weighage  of  goods  brought 


(1>  Hale  de  Port.  Mar.  c.  6.  Eaton,  3  Burr.  1402.    Mayor  of 

p.  78.  Exeter  v.  Trinilet,  id.  1405. 

(2)  Boh  V.  Stemett,   8T.R.        (4)  Mayor  of  Exeterv.Trimkt^ 
606.  608.  note  b.  3  Bunr.  1405.  C.  P. 

(3)  Mayoo&c  of  Yarmouth  v. 
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into  the  port  of  London^  Was  holden  good ;  for  it  was  said,  die 
liberty  of  bringing  goods  into  a  port  which  is  of  itself  a  place 
of  security  for  vessels,  aflbrds  a  sufficient  consideration  for  the 
payment  of  the  duty(l).     A  prescription,  therefore,  for  toll  as 
incident  to  a  port,  is  valid,  without  alleging  any  other  considera^ 
tion ;  and^  indeed,  the  owner  of  a  port  is  bound  to  repair  it, , 
and  if  he  neglect,  is  liable  to  be  indicted  (2).    For  a  similar  rea* 
son,  a  custom  in  the  city  of  London  that  the  porterage  from  any 
vessel  on  the  river,  and  meterage  of  corn,  roots,  &c.  imported 
or  exported  upwards  from  Staines  bridge  to  London  bridge,  and 
downwards  as  far  as  Yendal  in  Kent,  and  that  none  but  porters 
free  of  the  city  shall  carry  such  com,  &c.  has  been  held  good» 
principally  on  account  of  the  obligation  of  the  city  to  provide 
porters  skilful  in  such  employment,  and  of  the  consequent  benefit 
derived  by  the  merchant  from  having  proper  persons  ready  to 
assist  him  as  soon  as  he  comes  into  port,  and  not  being  obliged 
to  search  for  porters  who  may  be  strangers  to  him  (S).     And 
where  the  lord  of  a  manor,  in  consideration  of  keeping  and  re- 
pairing a  wharf  within  his  manor,  presumed  for  toll  on  all  goods 
landed  within  the  manor  though  not  at  the  wharf, '  such  pre-    ' 
scription  was  holden  good^  as  an  casement  of  the  manor,  all  the 
lands  of  which  must  be  presumed  to  have  been  originally  in  the 
I^ands  of  the  lord,  and  therefore  such  toll  was  not  to  be  considered 
as  a  toll  traverse  and  not  a  toll  thorough  (4).     But  where  the 
lord,  in  consideration  of  repairing  a  quay,  cliumed  toll  on  all 
goods  brought  into  the  river,  although  landed  at  a  distance  from 
the  quay  and  without  the  manor,  the  prescription  was  held  void, 
although  Lord  Hale  said  the  case  mfght  have  been  different^  if 
such  a  claim  had  been  made  in  respect  of  a  port^  and  for  goods 
broaght  within  it  (5).     Independently^  therefore,  of  a  benefit 
derived  from  the  use  of  a  port,  quay,  or  wharf,  &c.  no  claim  can 
be  supported  for  a  toll  for  passing  along  a  public  navigable  river 
running  through  the  claimant's  manor,  for  such  a  prescription 
is  against  the  common  right  of  all  subjects  of  the  realm  (6) ; 

(1)  Mayor,  &c.  of  Loadon  v.  cited  Prideaux  v.  Warne,  2  Lev. 
Hunt,  3  Lev.  37.  97. 

(2)  Wilkes  v.  Kirby,  2Lutw.  (5)  Prideaux  v.  Wame,  2  Lev. 
1519.  1523.  96.  1  Mod.  104.  S.C.  Freeman's 

(3)  Per  FAtt,  C.  J.  in  Fazakerly  Rep.  355.  S.  C. 

T.  Wiltshiie.  1  Stia.  468.  (6)  Mavor>  &c.  of  Nottingham 

(4)  Coltoa  V.  Smjtb>  Cowp. 47.    v.  Lambert,  Willes,  111. 
CrisiNS  V.  Belwood,   3  Lev.  424. 
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and  "where  the  city  of  Norwich,  in  consideration  of  repairing  a 
quayr  daimed  to  be  entitled  by  custom  to  a  certain  toll  for  all 
vessels  passing  through  the  river  by  the  quay,  the  custom  was 
held  void  as  to  all  vessels  which  did  not  unload  at  the  quay,  or. 
at  some  other  place  in  the  city ;  for  this  reason, — that  the  claim 
made  was  a  mere  loll  thorough  for  using  a  public  river,  without  any 
consideration  extending  to  the  river  itself  (1).     But  to  a  public 
port,  tolls  and  duties  are  incident  of  common  right.     Lord  Hale 
observes,  that  these  prescriptive  charges  cannot  be  increased 
beyond  their  usual  rate  or  number,  for  that  it  is  part  of  the  jus 
publicum  of  a  port  to  have  access  to  it  nn  tlie  accustomed  man- 
ner.    He  observes,   that  the   presuming  to  take  new  tolls  is 
punishable  on  an  indictment  by  fine  and  imprisonment  (2).    The 
port  duties  of  the  third  description,  viz.  those  that  are  claimed 
by  patent,  arc  described  by  Lord  Hale  as  accidental,  occasional, 
or  temporary.     Where,  says  he,  there  is  a  necessity  to  build  a 
new  quay,  or  to  repair  the  old,  it  has  been  usual  for  the  kings  of 
England  to  grant  temporary  and  reasonable  tolls  of  all  ships 
and  merchandize  coming  into  the  port,  expressing  in  the  patent 
the  particular  sums  that  are  to  be  taken.     The  same  course  has 
been  adopted  for  building  a  new  wall  about  the  port  town,  or 
for  repairing  an  old  wall ;  and  other  instances  of  the  same  na- 
ture might  be  given.     Such   duties  are  valid  in  law,  on  the 
ground  that  there  is  a  consideration  for  the  payment  of  them ; 
the  subject  has  quid  pro  quOf  and  the  duty  ceases  when  the 
proposed  work  has  been  completed.  (3) 

The  remedy  for  the  subtraction  of  tolls  or  port  duties  is  either 
by  distress  or  by  action.  The  remedy  by  distress  is  incident  to 
a  claim  for  toll  which  is  due  of  common  right  (4) .  Such  a  dis- 
tress is  not  strictly  confined  to  the  property  of  the  person  on 
whose  account  the  toll  is  payable,  for  where  a  port  toll  was  due 
on  goods  exported^  the  owner  of  the  ship  was  considered,  with 
reference  to  the  proprietors  of  the  toll,  to  be  the.  exporter  of 
tlie  goods,  so  as  to  render  the  sails  of  his  ship  liable  to  be  dis- 


(1 )  Haspurt  and  Wills,  1  Ventr.  I  Harg.  c.  78.  Com.  Dig.  Toll,  E. 
71.    S.    C.     Heshord  v.   Wills,  Moore,  474.' 

1  Sidcrfin,  454.  (4)  Hickman's  case,  Noy,  37. 

(2)  Hale  de  Port.  Mar.  c.  6.  Bradley  on  Distresses,  193.    Vide 

(3)  Hale  de  Port.  Mar.    c.  6.  Com.  Dig.  tit.  DistrcsSi  A.  I. 
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trained  upon  for  the  duly  (1).     If  a  corporation  be  entitled  to  B 
toll  of  five-pence  per  chaldron  on  all  coals  shipped  at  a  certain 
port,  the  tgckle  of  the  ships  on  board  of  whicli  the  coals  are 
laden,  or  the  coals  themselves,  may  be  distrained,  at  the  election 
of  the  party,  for  non-payment  of  the  toll  (2).     But  the  right 
of  a  corporation  to  take  toll  cannot  be  supported  in  evidence 
by  an  entry  in  the  corporation  books,  stating  that  die  toll  had 
been  paid  on  a  former  occasion ;  for  although  entries  of  a  public 
nature  in  the  books  of  a  corpora^on  are  admitted  as  evidence  of 
the  facts  stated,  yet  it  is  otherwise  with  entries  of  a  private 
nature,  since  to  allow  them  to  be  evidence  would  be  to  enable         ^ 
the  corporation  to  fabricate  evidence  for  itself  (3).     An  action  of 
assumpsit  or  debt  is  maintainable  for  port  duties  as  well  as  other 
tolls  (4) ;  and  an  action  on  the  case  is  maintainable  for  a  disturb- 
ance or  subtraction  of  them  (5) .     Under  an  agreement  in  a  cJiar- 
ter-party  to  pay  certain  pilotage  and  port  charges  for  an  entire 
voyage,  no  apportionment  will  be  made  of  these  duties,  although 
a  part  only  of  the  cargo  is  delivered,  but  the  whole  of  the  pilot- 
age arid  port  charges  must  be  paid.  (6) 

The  juspublicumj  or  interest  of  the  public  in  the  ports  of  this  4.  Of  the  right 
country,  may  be  considered  as  it  relates,  Ist,  to  the  freedom  of  !^J5arf*thfa^* 
access  to  them;  2ndly^  to  the  imposition  of  tolls;    Sdly,  the  country, and 
removal  of  nuisances.     Immediately  upon  tlie  establishment  of  byUiTpower  of 
a  legal  port,  it  becomes  affected  with  tfie  jus  publicum^  the  prin-  ^^  crown ;  of 

•      !••         4«i-i.         1        .       1       iiii*  I  r       new  toils;  of 

cipai  requisite  of  which  is,  that  it  should  be  tree  and  open  tor  nuisances;  and 
subjects  and  foreigners  to  resort  to  and  depart  from  it  with  their  ^^^*"*f*^  ''^ 
merchandize.     This  general  liberty,  however,  was  at  common  aoditatute. 
law  liable  to  be  controlled  and  modified  by  the  exercise  of  the 
king's  prerogative.     Thus,  in  order  to  avert  the  mischiefs  that 
might  arise  from  the  encroachments  of  the  subjects  of  a  foreign 
power,  the  king,  whenever  he  sees  occasion,  may  prohibit  fo* 


{l>     Vinkersterne     v.    Ebden,  616.     Company  of  Feltmaxerf  7, 

1  Ld.  Raym.  384.     1  Salk.  24B.  Davis,  1  Bos.  &  Ful.  102. 

S.  C.     Canh.  357.    5  Mod.  359.  (5)  1  Chittyon  Pleading,  3ded. 

Mayor  of  London  v.  Hunt,  3  Lev.  370.   2  Saund.  1 13.  a.  1721.  n.  1. 

37.  6  East,  438.  n.  a.    Willes,  654. 

(2)  Id.  ibid.  Owen,  109.  Cro.  Jac.  43. 

(3)  Marnage    v.    Lawrence,  (6)  Christy  v.  Row,  1  Taunt, 
MSS.  3  B.  &  A.  142.  300. 

(4)  Seward  v.  Barker,  1 T.  R. 
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feigners,  and  in  time  of  war  eiren  foreign  merchants  (1),  from 
coming  into  the  realm(2}y  or  abiding  in  it  after  they  have 
arrived  (S) ;  or  he  may,  by  a  particular  inhibition,  or  by  pro- 
clamation, prohibit  any  one  of  his  own  subjects,  or  his  subject» 
in  general,  from  leaving  this  country  (4),  or  may  command  the  re^ 
turn  of  such  as  are  resident  abroad  (5) .  But  with  regard  to  the 
king^s  prerogative  power  over  ports,  so  far  as  it  relates  to  pro-* 
hibiting  the  exportation  or  importation  of  goods,  it  appears  that 
although  the  king  by  virtue  of  his  prerogative  may  in  time  of 
war  issue  a  proclamation  to  prohibit  the  exportation  of  arms, 
ammunition,  victuals  andmoney  (6),  and  although  similar  pro- 
clamations have  been  actually,  but  it  seems  illegally  (7),  issued 
in  time  of  peace  on  occasions  of  scarcity,  yet,  since  the  acts  of 
parliament  that  hsive  been  passed  for  the  support  and  increase 
of  trade,  and  for  keeping  the  sea  open  to  foreign  and  English 
merchants  and  merchandize  (8),  there  is  now  no'  other  method 
of  restraining  the  importation  and  exportation  of  goods  in  time 
of  peace  except  by  act  of  parliament  (9).  So  it  is  observed  by 
Lord  Hale,  that  the  king  could  not  for  the  security  of  the  cus- 
toms, by  virtue  of  his  prerogative  alone,  and  without  the  aid 
of  an  act  of  parliament,  restrain  the  importation  and  exportation 
of  goods  to  particular  ports,  because  all  public  ports  were  free 
aiid  juris  publici  ( lO).  And,  therefore,,  a  grant  by  Queen  Mary 
to  the  bailifils  and  burgesses  of  Southampton,  that  no  malmseys 
should  be  imported  at  any  place  bul  Southampton^  under  a 
penalty  of  forfeiting  treble  custom,  was  held  void ;  first,  because 


(1)  1  Hale  de  Port.  Mar.  p.  2. 
c.  8.  1  Harg.  90.  Not  merchants^ 
except  in  time  of  war,  id.  92. 

(2)  1  Hale  de  Port.  Mar.  p.  2. 
c.  8.  20  Hen.  3.  m.  13.  Great  men 
of  France,  or  persons  bringing 
bulls,  15  H.  3.  m.  18. 

(3)  1  Bla.  Com.  260.  56  Geo.  3. 
c.  86.  ante,  1  vol.  143.  377,  8. 

(4)  Harg.  I  Hale  dePort.  Mar. 
p.2.  c.  8.  p.  91.  Fitz.  N.  B.  85. 
As  to  the  writ  of  ne  exeat  regno, 
its  original  purpose,  &c.see  id.  ibid. 
2  Bridgm.  Index,  362.  tit.  Ne 
exeat. 

(5)  Marryat  v.  Wilson,   1  Bos. 


&  Pill.  443.  Bac.  Abr.  Prerogative, 
c.  4.  3  Inat.  180. 

(6).  1  BJa.  Com.  270.  Delmada 
V.  Motteiix,  Paik  Ins.  357. 

(7)  7  Geo.  3.  c.  7.  1  Harg. 
L.  Tr.  Pref.  p.  27,  8,  9.  de  Port. 
Mar.  p.  96,  7.  and  see  1  Edw.  4. 
c.  5.  1 E.  2.  P.  M.  c.  5.  25  Hen.  8. 
C.2.  9  Edw.  3.  c.  1.  19  Hen.  7. 
c.  15. 

(8)  Vide  Magna  Charta,  c.  30. 
18  Edw.  3.  C.3.  Com.  Dig.  Navi« 
gation,  I.  1.  Trade,  A..1. 

(9)  1  Harg.  Law  Tr.  97.  p.  2. 
c.  10. 

(10)  Hale  de  Port.  Mar.  p.  2* 
clO.  1  vol.  99. 
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the  restraint  was  contrary  to  law ;  and  secondly,  beoaaie  the  aasesv- 
.  ment  of  treble  custom  by  the  royal  author!^  was  also  illegal  ( 1  )• 
From  which  'case  it  is  evident  that  the  king  cannot  assign  any 
ports  in  particular  for  the  importation  and  exportation  of  par* 
ticular  goods ;  and  it  is  also  clear  that  the  king  cannot  assign 
some  of  the  ports  in  exclusion  of  the  rest,  for  the  importation  and 
exportation  of  aU  customable  goods  (2).  The  inadequacy  o( 
the  prerogative  power  to  this  end,  occasioned  the  passing  of 
the  statutes  4  Hen.  4.  c.  20.  1  Eliz.  c.  1 1.  and  IS  &  14  Car.  2. 
c.  11.  (S) 

The  right  bf  the  public  to  the  use  of  legal  ports  being^  thuf 
established,  there  are  certain  incidental  privil^es  which  flow 
from  and  are  inseparatdy  connected  with  it,  viz.  that  no  new  tolls 
or  charges  should  be  imposed,  nor  the  old  increased,  without 
sufficient  warrant;  that  the  ports  themselves  should  be  preserved 
from  nuisances  which  may  obsti*uct  the,  arrival  or  stay  or  dei 
parture  of  ships,  or  the  discharge  and  loading  of  merchandize. 
The  means  by  which  a  port  may  be  obstructed  so  as  to  constitute 
a  nuisance,  are  of  course  infinitely  various :  as,  1.  By  silting  or  ^ 

choaking  up  the  port^  either  by  sinking  vessels  in  it  or  by  throw** 
ing  out  filth  or  trash  so  that  it  becomes  choaked  (4).  2.  Decays  of 
the  wharfs,  quays,  and  piers,  which  are  designed  for  landing 
goods  and  for  the  safeguard  of  shipping.  3.  Leaving  anchors 
in  the  port  without  buoys  or  marks,  so  that  ships  are  liable  to 
strike  against  them  and  be  damaged.  4.  Building  new  wears  or 
increasing  the  old,  so  that  the  navigation  or  passage  of  vessels  is 
obstructed  (5).  5.  Straitening  the  port  by  building  too  far  into 
the  water  where  ships  might  formerly  have  ridden,  and  in  such 
a  case  whether  the  erection  is  a  nuisance  or  not  is  a  question  of 
fact  (6).  6.  Impeding  or  hindering  the  mooring  of  ships  on 
the  adjacent  ground,  even  without  paying  any  thing  for  it,  if 
such  have  been  the  practice;  or  if  the  port  be  new,  it  seems 


(1)  Hale  de  Port.  Mar.  p. 2.  (5)  46 Geo.  3.  c.  153.  s.  Land 
c.  10.  1  Fol.  99.  post,  26.  2  Inst.  30.  Mag.Charta» 

(2)  Hale  de  Port.  Mar.  p.  2.  c.  16. 

c.  10.  and   see  stot.  28  Edw.  3.  (6)    Atty  General  v.  Richards* 

c.  13.  2  Anstr.  603.  and  post.  46  Geo.  3. 

(3)  Ante,  1  vol.  726.  c.  153.  ante,  26.  The  King  v.  Earl 

(4)  Vide   54  Geo.  3.    (;.  159.  Grosvenor   and  others,    ante,  4« 
sect^  1 1 .  and  post,  26.    Bruckles-  note  1 . 

bank.v.  Smith,  2  Burr.  6^0. 
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"  that  the  mooring  of  ships,  being  for  the  general  good  of  corn- 
mere^  ought  to  be  allowed  in  consideration  of  reasonable 
amends.  7.  Impeding  the  towage  or  haling  of  vessels  up  and 
down  a  river  or  creek  to  and  from  the  port  town.  With  regard 
to  this  right,  it  is  observed  by  Lord  Hale,  that  where  a  custom 
has  prevailed  for  the  public  to  enjoy  it  without  paying  any 
thing,  such  a  custom  is  good  and  ought  to  be  allowed,  for  it 
i&  pro  bono  publico  I.  and  that  a  right  of  this  nature,  being  only 
an  easement,  may  be  said  to  belong  to  passengers  or  inhabitants, 
or  generally  to  all  comers.  He  instances  the  custom  of  Kent, 
for  fishermen  to  dry  their  nets  upon  the  land  although  it  is  pri- 
vate property.  Without  a  custom  to  the  conti*ary,  he  observes, 
that  some  remuneration  may  be  demanded  by  the  owner  of  the 
soil,  but  that  the  public  ought  to  have  the  liberty  of  paying,  and 
that  the  sum  to  be  paid  should  be  reasonable  (1).  But  what- 
ever righ^  of  this  nature  may  exist  with  regard  to  the  banks 
of  the  sea  and  to  ports  (2),  it  has  been  determined  by  the 
court  of  king^s  bench  tliat  there  is  no  general  right  vested  in 
the  public  at  common  law  to  tow  on  the  banks  of  a  navigable 
river  (^).  '8.  Lastly^  with  regard  to  common  nuisances  in  ports, 
Lord  Hale  lays  it  down  that  a  port  or  public  passage  must  not 
be  obstructed :  if  it  be  in  any  d^ee  stopped,  it  must  be  scour- 
ed, and  cannot  be  whoUy  filled  up  although  another  cut  Js 
made  which  is  as  beneficial  as  the  former^  without  an  inquisi- 
tion by  writ  of  ad  quod  damnum^  finding  that  no  public  damage 
will  be  sustained,  and  the  king^s  licence  obtained  tliereupon.  (4) 

The  methods  appointed  by  law  for  preventing  and  remedy- 
ing these  nuisances  are  of  two  kinds ;  namely,  those  which  exist 
at  common  law,  and  those  provided  by  particular  acts  of  par- 
liament As  the  common  law  hath  intrusted  the  king  with  the 
patronage  and  protection  of  the  jura  publico,  as  highways^  pub* 
lie  rivers,  ports  of  the  sea,  &c.,  so  the  .  care  of  preventing  and 
reforming  public  nuisances  is  delegated  to  him  and  his  courts 
of  justice ;  the  prosecutions  for  them  are  in  his  name,  and  the 
fines  for  defects  or  annoyances  in  them  are  a  part  of  his  re- 
venue.    At  common  law,  however^  there  are  several  courses  to 


(1)1  Hale  de  Port.  Mar.  p.  2.  there  collected ;  and  see  the  King 

c.  7.  p.  87.  V.  Tippett,  2  Barn.  &  Aid.  193. 

(2)  3  T.  R.  363.  (4)  1  Hale  de  Port.  Bfar.  p.  2. 

(3)  Ball  V.  Herbert,   3  T.  R.  c.  7. 
253.   and  cases    and  authorities 
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be  pursued  with  regard  to  the  removal  of  nuisances,  some  of 
which  are  proyisional,  and  some  remedial.  Formerly,  in  some 
cases,  the  king  issued  mandates  out  of  the  court  of  chancery 
to  the  mayor  and  chief  officers  of  the  ports,  to  provide  against 
nuisances  in  them.  In  other  cases,  the  king  granted  tolls  for 
the  repair  of  quays  in  ports  called  heyagium :  these  two  me- 
thods of  redress  have  been  termed  the  provisional  courses.  The 
remedial  courses  appointed  by  the  common  law  are  also  two*> 
foid ;  namely,  by  abatement,  or  by  legal  process.  The  prac- 
tical remedy  by  abatement  or  removal  of  the  nuisance  is,  indeed, 
to  be  exercised  cautiously,  on  account  of  the  tumult  and  con- 
fusion toe  which  it  is  likely  to  give  rise.  It  is,  however,  true, 
that  at  common  law  any  person  may  justify  the  removal  of  a 
common  nuisance  either  on  the  land  or  in  the  water,  because 
the  removal  of  it  is  a  matter  of  public  concern  (1);  but  the 
most  usual  method  pf  redress  is  by  the  process  of  the  king^s 
courts.  If  the  nuisance  be  within  the  body  of  a  county,  the 
ordinary  remedy  at  common  law  is  by  indictment  or  presents 
ment  in  the  courts  of  criminal  judicature.  All  ports  and 
havens  (2),  and  every  arm  or  creek  of  the  sea  within  the  pcMnts 
of  the  land,  where  a  man  may  see  clearly  from  side  to  side,  is 
within  the  body  of  the  county  (3).  Offences  so  committed  are^ 
therefore,  triable  by  the  ordinary  courts  of  comm3;>n  law.  If^ 
says  Lord  Hale,  the  nuisance  occur  in  a  county  where  the 
court  of  king's  bench  is  sitting,  the  trial  may  take  place  by 
presentment  there;  if  in  any  other  county,  the  presentment  may 
be  removed  by  certiorari  into  the  king's  bench,  and  there  pro- 
ceeded in,  or  an  information  may  be  filed  at  the  suit  of  the  king 
in  any  of  his  courts  at  Westminster  (4).  So  where  the  king 
claims  and  proves  a  right  to  the  soil,  and  a  purpresture  and 
nui§»nces  appear  to  have  been  committed,  an  information  may 
be  filed  by  the  attorney  general  in  a  court  of  equity,  and  a  de- 
cree made  to  abate  it  (5).  Probably,  however,  if  it  appeared 
doubtful  whether  a  nuisance  has  been  conunitted  or  not,  a 
court  of  equity  would  not  decide  the  question  without  the  in* 


■^ 


(1 }  1  Hale  de  Port.  Mar.  p.  2.  (3)  1  Hale  de  Port.  Mar.  p.  2. 

c.  7.  Mich.  3fi.  R.  rot.  10.  c.  7*  Fitz.  8  £.  2.  tit.  Corone. 

(2)  Godb.  261.    2  Roll.  Rep.  (4)  Hale  de  Port.  Mar.  p.  2.  c.  7. 

157.  4  Inst.  148.  3  lost.  112,  &c.  (5)  The  Atty  Oen.  v.  Richards, 

Hobart,  79.  Moore,  756.   Callis,  2Anstr.  603.  Bristol  case,  IHargr. 

38.             "  L.Tr.81. 
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tervention  of  a  jury  ( 1 ).  If  the  nuisaiice  be  not  within  the  body" 
of  a  county,  but  upon  the  high  sea,  it  is  to  be  •rectified  and- 
redressed  by  the  court  of  admiralty.  (2) 

ft.  Acuofpar.  Of  the  acts  of  parliament  which  have  been  passed  for  the 
Srporti^"^*'*  regulation  of  ports,  there  are  some  which  relate  to  the  whole 
penalty  on  thrmy.  kingdom,  and  Others  which  aSect  only  particidar  ports*  An 
power  ro^raise  oct  of  the  46  Geo.  3.  c.  153.  provides  that  it  shall  not  be  law- 
vef^Usunk.       f^]  for  any  persou  to  construct  any  pier,  quay,  wharf,  jetty, 

breast,  or  embankment,  in  or  ac^oining  to  any  public  harbour 
in  the  united  kingdom,  or  any  river  immediately  conmunicating 
therewith,  so  &r  as  the  tide  flows  up  the  same,  without  giving  at 
least  one  month's  notice  of  his  intention  to  the  secretary  of  the 
admiralty,  who  is  to  lay  the  same  before  the  lord  high  admiral 
or  lords  commissioners  of  the  admiralty  for  the  time  being,  the 
receipt  of  which  notice  the  secretary  is  required  duly  to  acknoiv* 
ledge,  and  the  offender  is  liable  to  forfeit  if  200.  It  was  pro- 
vided, however,  that  this  statute  should  not  extend  to  affect  or 
prejudice  the  rights  of  the  corporation  of  London,  or  of  the 
Iprd  mayor,  as  conservator  of  the  river  Thames  and  the  waters 
of  Medway  (3).  The  statute  54*  Geo.  3^  c.  159.  in  order  to  re- 
strain the  practice  of  throwing  filth  or  rubbish  into  ports  and 
harbours  so  as  to  obstruct  navigation,  provides  that  if  the. 
owner  or  master  of  a  ship,  or  any  person  working  a  quarry 
near  the  sea^  or  any  other  person,  shall  cast,  throw,  empty^  or. 
unlade,  either  from  a  ship,  lighter,  boat,  or  other  craft,  op 
firom  the  shore,  any  ballast,  stone,  slate,  grayel,  earth,  rubbish, 
wreck,  or  filthy  into  any  of  the  ports,  roads,  roadsteads^  barbours» 
havens,  or  navigable  rivers  of  this  kingdom,  so  as  to  tend,  to 
the  injury  or  obstruction  of  the  navigation  thereof  or  in  any 
place  or  situation  on  shore  where  the  same  are  li«)i>le  to  be 
washed  into  the  sea,  or  into  any  such  ports,  roadstcads>  harbours^ 
havens,  or  navigable  rivers,  either  by  ordinai*y  or  high,  tides^  or  by 
storms  or  land-floods ;  every  person  so  offending  shall  for  every 
such  offence  forfeit  a  sum  not  exceeding  J^'IO,  over  and  above 
all  expences  which  may  have  been  incurred  in  removing  to  a 
proper  distance  the  matters  deposited  in  contravention  of  the 

(1)  Atty    Gen.    v.   Richards,     c.37.  1  Chitty's  Crim.L.  ]53,&c. 
2  Anstr.  615.  15  Rich.  2.  c.  3.   28  Hen.  8,  c.  15. 

(2)  1  Harg.  Hale  de  Port.  Mar.    but  see  54  Geo.  3.  c.  159.  s.  22. 
p.  2.  c.  7.  p.  88.  and  see  as  to  the        (3)  But  see  case  of  the  King  v. 
jurisdiction  of  the  admiralty,  39G.3.    Earl  Grosvenor  and  others,  ante,  4  ^ 
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provisions  of  the  act :  provided,  however,  that  tlie  act  should 
not  extend  to  render  illegal  the  casting  out,  unlading,  or  throw- 
ing out  of  any  ship,  lighter,  boat,  or  pther  crafty  any  stonesi^ 
rocks,  bricks,  lime,  or  other  materials  used  in  building  or  repair- 
ii^  any  quay,  pier,  wharf,  wear,  bridge,  or  building,  or  the  banks 
or  sides  of  any  port,  harbour,  *  haven,  channel,  or  navigable 
river,  ix  any  materials  for  repairing  a  highway  (!)•  It  is  also 
required,  that  no  vessel  or  boat  shall  unlade  upon  any  part  of 
the  shore  (except  on  some  wharf  properly  constructed  for  the 
purpose)  any  ballast  or  filth,  except  at  the  time  of  high  water,  or 
within  two  hours  before  or  two  hours  after  high  water ;  and  that 
far  such  a  purpose  the  vessel  or  boat  shall  approach  the  shore 
as  fiur  as  the  tide  and  the  draught  of  water  will  allow,  and  shall 
under  no  circumstances  and  in  no  situation  deposit  any  of  the 
matters  below  low-water  mark  at  neap  tides ;  and  that  every  vessel 
drawing  above  eleven  feet  of  water  at  the  stern  shall  unlade  all 
such  materials  into  some  lighter,  barge,  or  boat,  in  order  that 
they  may  be  conveyed  as  near  to  the  shore  as  possible  at  the 
time  of  high  water,  in  the  manner  directed  by  the  54  Geo.  3.  (2) 
Under  the  provisions  of  the  statute  19  Geo.  2.  c.  22.,  which  re- 
quired that  no  ballast  or  rubbish  should  be  thrown  out,  except 
upon  the  land  where  the  tide  or  water  never  runs  or  flows,  it  was 
holden  to  be  an  ofience  to  unload  ballast  out  of  a  ship  in  the 
river  Tyne  into  a  machine  or  vessel  called  a  hopper,  with  intent 
that  it  should  be  carried  out  into  the  open  seas,  the  ballast  hav- 
ing been  in  fact  afterwards  carried  out  accordingly  and  dis- 
charged at  a  place  where  the  water  was  more  than  14  fathoms 
deep,  although  at  a  distance  from  any  port,  haven,  channel,  or 
navigable  river  (5).  The  statute  54  Geo*  3.  also  requires  that 
all  such  ballast  and  other  matter  shall,  in  the  cases  which  it  pre* 
viously  mentioned,  be  cast  on  shore  from  that  side  of  the  vessel 
which  is  nearest  to  the  land  (4) ;  atid  also,  in  order  to  prevent 
the  damaging  of  the  shores  or  banks  of  ports,  harbours,  or 
havens,  that  no  person  shall  take  any  ballast  or  shingle  from 
any  shores  or  banks  from  which  the  commissioners  for  executing 
the  office  of  lord  high  admiral  should  find  it  necessary,  for  the 
protection  of  such  port,  harbour,  or  haven,  or  the  works  there- 

(1)  54  Geo.  3.    c.  159.  s.  11.    Burr.  656.    This  seems  also  penal 
Brucklesbank  r.  Smith,    2  Burr,    uuder  54  Geo.  3.  c.  159.  s.  11. 
656.  (4)  54  Geo.  3.    c.  159.  s.  13. 

(2)  54  Geo.  3.  c.  159.  s.  12.        like  penalty  of  10/.  and  expences. 
(S)  Bnicklesbank  v.  Smith,    2    See  ante,  26. 
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of^  by  order  under  their  hands,  or  the  hand  of  their  secretary, 
and  published  in  the  London  Gazette,  to  prohibit  the  removal 
of  shingle  or  ballast,  under  a  penalty  of  <5^10  (1).  Provision  is 
also  made  by  the  54<  (reo.  3.  for  enabling  a  harbour-master  or 
oommissioner  df  the  navy,  or  the  officers  of  his  niajesty's  ships 
of  war,  docks,  dockyards,  and  arsenals,  to  weigh  and  raise  a 
vessel  sunk  or  stranded,  if  the  owner  neglect  to  do  so  for  the 
space  of  28  days  (2).  The  forfeitures  under  the  54  Geo.  3* 
may  be  sued  for  within  twelve  months  after  the  perpetration  o^ 
the  offences,  before  a  commissioner  of  the  navy  residing  near 
the  spot,  or  a  justice  of  the  peace  for  the  adjoining  district;  one 
half  of  the  forfeiture  accruing  to  the  informer,  and  the  other 
half  to  the  crown :  three  months  imprisonment  is  the  conse- 
quence of  non-payment  of  the  penalty;  and  the  authority  of 
the  magistrate  is  sufficient,  although'  the  facts  occurred  out  of 
his  jurisdiction,  or  out  of  the  body  of  a  county.  (3) 

The  statute  54<  Geo.  3.  c  159.  contains  some  further  provi-r 
sions  with  regard  to  the  regulation  of  ports,  of  more  extensive 
importance  th&n  those  already  noticed.  It  is  entitled  ^*  An  act 
for  the  better  regulation  of  the  several  ports,  harbours,  road- 
steads,  sounds,  channels,  bays,  and  navigable  rivers  in  the 
united  kingdom,  and  of  his  majesty's  docks,  dockyards,  arsenals^ 
wharfs,  moorings,  and  stores;  and  for  repealing  several  acts 
passed  for  that  purpose."  It  repealed  so  much  of  tlie  statute 
9  Geo.  3.  c.  30.  as  related  to  the  harbour  moorings  of  the  royal 
navy;  and  altogether  repealed  the  act  51  Geo.  3.  c.  73.  The 
second  section  provides  that  it  shall  be  lawful  for  the  lord  high 
admiral,  or  three  or  more  of  the  commissioners  for  executing 
the  office  of  lord  high  admiral,  from  time  to  time,  as  occasion 
shall  require,  to  make  such  rules,  orders,  and  regulations  as  they 
deem  expedient  for  the  preservation  of  his  majesty's  moorings, 
and  for  mooring,  anchoring,  and  placing  all  private  ships  of 
war,  transports,  and  other  private  and  merchant  ships,  lighters, 
barges,  boats,  and  other  craft,  in  all  the  ports,  harbours,  havens, 
roads,  roadsteads,  sounds,  channels,    creeks,  bays,    and   navi- 

(1)  54  G.  3.  c.  159.  s.  14.  tar-  (3)  54  Geo.3.  c.  159.  s.  20,  21, 
pauliDS  to  be  used  in  taking  in  and  22.  action  within  6  months,  gene- 
discharging  ballast.  8. 5.  provisions  ral  issue  and  treble  costs,  8.27. 
relative  to  ballast  may  be  dispens-  form  of  conviction,  right  of  appeal, 
cd  with  by  admiralty.  &c.  s.  23,  4,  5,  6.  28. 

(2)54  0.3.  c.  159.  s.  17, 18,19. 

1 


Ch.  1.]  Harbours^  Fori  Duties,  Sfc.  «9 

gable  rivers  of  the  united  kingdom,  so  far' as  the  tide  flows  or 
^eflows,  where  or  near  to  which  his  majesty  may  have  any  docks, 
.dockyards,  arsenals,  wharfs,  or  moorings ;  and  harbour-masters 
to  be  appointed   as  therein  mentioned  for  superintending  the 
same,  for  the  purpose  of  insuring  free  and  safe  ingress,  egress, 
and  regress  to  and  from  those  ports,  &c.  and  the  docks^  dock- 
yards,  arsenals,  wharfs,  and  moorings   therein;    and  for  that 
purpose  to  order  and  direct  such  spaces  along  the  sides  of,  over 
against,  or  near  to  such  docks,  dockyards,    arsenals,  whar&, 
and  moorings,  as  they  shall  judge  necessary,  to  be  kept  free  and 
open,  and  to  cause  them  to  be  marked  out  by  piles^  buoys,  or 
other  sufficient  marks ;  and  to  direct  what  spaces  and  distances 
shall  be  appropriated  for  the  sole  use  of  moorings  for  his  ma* 
jesty's  ships  of  war,  and  hired  armed  vessels  in  his  majesty's 
service ;  and  to  specify  the  distance  from  his  majesty's  docks, 
dockyards,  arsenals,  wharfs,  moorings,  ships,  and  hulks,  within 
which  no  private  ship  of  war,  transport,  or  any  other  private  or 
merchant  ship  or  vessel,  lighter,  barge,  boat,  or  other  craft, 
shall  be  moored,  anchored,  or  placed,  and  for  other  purposes 
mentioned  in  the  act;  and  from  time  to  time  to  vary  such  rules, 
orders,  and  regulations,  as  occasion  shall  require  for  these  pur* 
poses;  -and  also  from  time  to  time  to  appoint  proper  persons,  to 
be  called  the  king's  harbour-masters,  to  superintend  such  ports, 
8cc  for  these  purposes,  and  to  enforce  obedience  to  all  sucE 
rules,  orders,  and  regulations ;  all  which  rules,  orders,  and  re- 
gulations must,  upon  their  being  made^  and  also  from  time  to 
time  whenever  they  are  varied  or  altered,  be  forthwith  printed 
and  published  in  the  London  Gazette,  and  must  also  be  printed^ 
and  put  upon  pasteboard,  and  kept  constantly  hung  up  in  some 
open  and  conspicuous  part  of  the  custom-house,  or  other  place 
of  public  resort  for  business  in  the  port,  harbour,  or  haven  for 
which  they  are  made,  or  at  which  they  are  directed  to  be  in 
force,  to  the  intent  that  they  may  be  seen  and  read,  and  copief 
or  extracts  taken,  by  all  persons  interested  (1).     A  penalty  of 
j£\0  is  also  imposed  on  the  master  or  owner  of  a  private. ves- 
sel which  fastens  to  his  majes^'s  moorings  (2),  and  a  power  to 
remove  U  is  given  (S) ;  and  if  such  private  vessel  becomes  hook- 
ed by  accident  or  otherwise^   the  owner  must  not  proceed  to 
unhook  it,  but  must  give  notice  to  the  king's  officer.  (4) 

(H  54Geo.3.  c.  159.  s.  2.  (4)  s.  5.  places  appointed  for 

(2J  54  Geo.  3.  c.  159.  s.3*  breaming  ships  and  leaving,  &«. 

(3)  s.  4.  gunpowder. 
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It  has  been  recommended  to  the  masters  of  trading  vessels 
not  only  to  pay  a  due  attention  to  the  regulations  of  ports, 
but  also  to  be  careful  not  to  give  offence  to  the  military  govem-^ 
ors,  or  the  officers  on  guard  in  garrisons.  To  avoid  it,  they 
should  inquire  what  military  orders  are  given  out  with  respect 
to  the  harbour,  and  oblige  their  crews  to  observe  them.  As 
these  orders  vary  in  different  places,  it  is  not  possible  to 
enumerate  them ;  but  one  instancy  may  serve  to  explain  the 
utility  of  the  recommendation  above  given.  Firing  a  musket, 
or  even  a  pocket  pistol,  on  board  a  ship  or  on  shore,  without 
leave  obtained  from  the  commanding,  officer,  or  notice  given 
of  the  intention  to  fire  it,  is  an  offence  liable  to  punishment  by 
imprisonment.  In  the  month  of  November,  1765,  a  boy  on 
board  an  English  <M)lIier  fired  at  a  bird  flying  across  the  bason ; 
the  officer  on  the  quay-guard  was  alarmpd,  sent  a  file  of  soldiers 
on  board  and  demanded  the  boy;  the  master  concealed  him,  and 
refusing  to  •deliver  him  up,  was  himself  carried  on  shore,  and 
kept  in  custody  till  the  matter  was  compromised  by  the  inter- 
cession of  the  British  vice-consul.  But  it  may  happen  that  no 
such  protector  is  on  the  spot,  in  which  case  great  inconveniences 
may  arise,  from  ignorance  of  the  estatblished  customs  in  sea-ports 
which  are  gamison  towns.  •  In  a  word,  no  care  or  circumspection 
can  be  too  great  on  the  part  of  masters  of  trading  ships,  to  keep 
themselves  and  their  crews  free  from  all  molestation  in  the  ports 
to  which  their  cargoes  are  consigned  (1).  With  respect  to 
the  right  of  mooring  barges  to  wharfs  in  the  river  Thames, 
the  custom  of  mooring  barges  at  low  water  appears  to  be  for 
one  tide  at  the  piles  in  the  front  of  the  wharf;  and  if  there  are 
no  piles  the  custom  does  not  allow  the  barges  to  moor  at  the 
wharf^  except  through  distress.  (2) 

Besides  the  jnore  general  acts  of  parliament  we  have  just 
npticed,  there  are  various  statutes  peculiarly  applicable  to  par- 
ticular porU  and  harbours  (3).  Most  of  these  contain  enact- 
ments authorizing  an  officer  called  theiiarbour-master  to  arrange 
the  stations  of  vessels  riding  in  the  port.  Thus  the  Dover  act^ 
34  Geo.  S.  c.  112.  6.1.  recites  that  it  is  of  great  consequence 
to  the  public  that  some  further  powers  should  be  given  finr 


(1)  1  Beawes's  Lex  Merc.  d07»8.        (3)  See  the  Indexes  to  the  Su« 

(2)  Wyat  ?.  Thompson,  1  Bsp.    tutes  at  laige,  title  *<  Ports*" 
IU9>.252. 
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galarting  that  harboor^  and  the  mooring  the  ships  and  vesseli 
thercan ;  «nd  it  is  therefore  enacted^  ^^  that  the  said  warden  and 
asBijiti&ts,  or  their  harbour-master  fer  the  time  beings  shall  be 
authorized  "and  empowered  to  order,  direct,  and  regulate,  die 
immediate  mooring  or  stationing  of  ships  and  vessels  resortmg 
to  and  oonii^  into  the  baibcNor;  and  the  passing  and  removing 
ahipsand  vessels  into  and  out  irf  the  said  harbour;  and  the 
removing  of  any  such  ships  and  vessels  from  one  part  or  bason 
<xf  die  said  harbour,  or  to  any  other  part,  or  to  the  bason  of  the 
eud  harbour,  or  from  any  part  of  the  said  harbour,  or  the  inner 
bason  thereof,  into  a  certain  plac^  <ft  bason  communicating  with 
the  said  harbour,  called  the  Pent."     But  a  regulation  of  this 
nature  only  gives  the  harbour-master  authority  to  interfere  in 
the  public  regulations  of  the  harbour,  and  does  not  enable  him 
to  interfere  with   the   private  interest  in   a  particular  wharf. 
Thus  where  an  action  on  the  case  was  brought  by  the  occupier 
of  a  wharf  adjoining  Dover  harbour,  for  an  injury  to  his  right 
to  have  ships  come  to  his  wharf  for  the  purpose  of  shipping 
and  unshipping  goods,  by  the  defendant  placing  ships  near  to 
■and  opposite  such  wharf;  and  it  appeared  in  evidence  that  the 
defendant  was  possessed  of  a  wharf  adjoining  the  plaintiff's, 
which  was  loo  narrow  in  front  for  a  vessel  to  lie  alongside  the 
same  without  some  part  thereof  extending  in  the  frontage  of 
the  plaintiff's  wharf;  and  that  the  defendant,  with  the  leave  of 
the  harbour-master,  placed  his  vessel   partly  in  front  of  the 
plaintiff's  whari^  and  it  was  cont^ded  that  this  was  legal  under 
the  before-mentioned   act,   84  Geo.  3.  c.  112.  s.l.     But  upon 
a  motion  on  behalf  of  the   defendant  to  enter  a  nonsuit^  the 
court  held  (1)  that  the  harbour-master  had  no  power  to  give 
such  permission  to  the  defendant,  to  affect  the  private  rights  of 
another  individual ;  and  that  the  power  given  to  the  harbour- 
master is  principally  to  regulate  the  terms  on  which  ships  are  to 
go  to  the  different  whar&,  and  to  station  the  different  vessels  in 
the  harbour  at  such  places  at  which  those  vessels  have  a  right 
to  be  stationed.     For  instance,  if  a  party  have  a  wharf  of  full 
frontage,  sufficient  for  the  length  of  a  particular  ship,  and  there 
are  half-a-dozen  ships  all  desirous  of  going  to  the  wharf,  the 
harbour-master  is  bound  to  direct  which  is  to  have  the  prefer- 

(1)  Searle  and  others  v.  Faller,    ComyD»   for  plaintiff;    Adolphus 
at  Seijeants   Inn,   Hilary  Term,    and  Chitty*  for  defendant. 
1820.      Marryat,     Gumey,    and    - 
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ence,  and  the  order  in  which  they  are  to  go;  but  if  a  man  has 
merely  a  frontage  of  five  yards,  the  proprietor  of  a  ship  has  no 
right  to  require  the  harbour^master,  nor  has  the  latter  any  au- 
thority to  direct -such  ship  to  be  placed  in  front  of  that  narrow 
wharf.  For  this  reason: — that  the  proprietor  of  the  narrow 
wharf  has  acquired  no  right  to  have  any  ship  stationed  at  that 
place.  The  defendant,  therefore,  in  the  case  alluded  to,  had 
no  right  to  have  his  ship  stationed  in  front  of  the  plaintiff's 
wharf,  and  had  no  right  to  have  any  ship  stationed  in  front  of 
his  own  wharf,  unless  that  ship  was  confined  to  the  limits  of  that 
wharf  over  which  his  right  extended.  « 
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Of  Light-houses^  Beacons^  and  Seamarks. 

T  IGHT-HOUSES,  beacons,  and  seamarks  are  maintained  L«ghc-hoittet, 

for  tiie  direction  of  mariner^'  on  different  parts  of  the  teamirks, 
British  coast.  A  lighUkouse  is  a  tower,  advantageously  situated 
on  an  eminence  near  the  sesi,  or  at  the  entrance  of  some  port  or 
river^  for  the  guidance  of  vessels  in  dark  and  tempestuous  nights, 
by  the  assistance  of  lamps  or  fire  burned  upon  the  top(l). 
Beacons  are  also  signals  made  by  fire  on  some  place  near  the 
sea^  either  for  the  purpose  of  directing  vessels  how  to  steer,  ot- 
to give  notice  of  the  approach  of  an  enemy.  Seamarks  are 
casual  objects  of  a  conspicuous  nature  which  serve  for  the  di- 
rection of  such  as  approach  the  coast  by  day,  but  were  either 
formed  by  nature,  or  designed  for  other  purposes  besides  the 
security  of  navigaticm,  as  protuberances  of  the  soil,  churchy- 
steeples,  castles,  trees,  &c.  (2)  At  common  law,  the  king  alone 
could  authorize  the  erection  of  light-houses^  seamarks,  and 
beacons  (3).  He  might  erect  them  in  such  manner  as  appeared  « 
most  advantageous  for  shipping  and  navigation,  and  even  on  the 
land  of  a  subject,  without  his  consent  (4).  In  later  times,  the 
authority  was  delegated  by  letters  patent  to  the  lord  high  ad- 
miral, and  became  vested  in  the  lords  of  the  admiralty  (5).  At 
the  present  day,  the  erection  of  iight-houses  and  other  esta- 


(1)  As  to  the  successive  itn- 
proveinents  in  lixht^houses,  «ee 
3  Anders.  624.     4  Macph.  122. 

(2)  4  Inst.  148.  Com.  Dig. 
Navigation,  U .  Bea wes'  Lex  Mer. 
1  vol-  6th  ed.  308.  Fostl.  Diet. 
Com.  tit.  Light-house.  Montefiore, 
ib.  8  £liz.  c.  13.  s.  4.  as  to  sea- 
marks and  statutes  infra,  52  G.  3. 
c.  39.  s.  Q7^ 

VOL.  11.  1 


(3)  4  Inst.  148.  12  Co.  13. 
Carter,  90.  2  Keb.  114.  3  Inst. 
204.  See  letters  patent  of  Q.  Ann. 
sUt.  3  Geo.  2.  c.  36.  6  Geo.  3. 
c.  31.  Trinity  Hous«  v.  Clark, 
4M.&S.291. 

(4)  Id.  ibid,  and  see  4  T.  R. 
796,7. 

(5)  Id,  ibid.  Bac.  Abr.  Preroga- 
tive, B.  6. 
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blishmenU  of  the  same  nature,  usually  takes  place  Under  the  au- 
thority of  acts  of  parliament :  the  principal  statute  was  passed  In 
the  dghth  year  of  queen  Elizabeth* 

Tiinity  Houst  The  Statute  8  Eliz.  c.  18.  empowers  the  master^  wardens,  and 
mabt^li^hc.  aMi«tants  of  the  Trinity  House^  at  their  own  cosU,  to  erect  such 
houses,  &c.  beacons^  marks^  and  signs  for  the  sea,  in  such  places  on  the  sea- 
shore, and  uplands  near  the  sea  coast,  or  forelands  <^  the  sea, 
as  appear  most  proper,  to  prevent  accidents  to  ships  on  their 
coming  into  port  Although  the  act  does  not  mention  light- 
houses, it  has  been  held  to  extend  to  the  erection  of  light- 
houses, as  well  as  of  beacons  and  other  seamarks;  to  such 
establishments  of  diis  nature  as  are  intended  for  the  direction 
of  mariners  by  night,  as  well  as  to  those  which  are  to  serve  for 
their  guidance  by  day  (I).  The  Sd  section  declared  that  all 
'  such  beacons,  marks,  and  signs  so  to  be  erected  at  the  costs  and 
charges  of  the  corporation  of  the  Trinity  House^  should  be  con- 
tinued, renewed,  and  maintained  from  time  to  time  by  the  same 
corporation.  The  4th  section  provided,  that  no  steeples,  trees^ 
or  other  things  then  standing,  as  beacons  or  marks  for  the  sea, 
of  which  notice  should  be  given  before  the  1st  of  March  then 
next  coming  to  the  owner  or  occupier  of  the  place  where  they 
stand,  by  the  queen's  letters  under  her  signet,  should  at  any 
time  thereafter  be  taken  down,  under  a  penalty  of  i£*lOO,  half 
to  the  queen  and  half  to  the  Trinity  House.  And  if  the 
offender  be  not  of  the  value  of  i^lOO,  he  is  to  be  deemed  con- 
9upt  eihibitiiig   yicted  of  outlawry  (2).     A  recent  statute  also  provides,  that  all 

the  clauses,  penalties,  and  forfeitures  contained  in  the  8th  Eliz. 
or  any  other  act  or  acts  in  force  for  the  preservation  of  beacons, 
shall  be  construed  to  extend  to  vessels  duly  appointed  to  ex- 
hibit lights  for  the  preservation  of  ships  at  sea,  and  to  all  persons 
removing,  injuring,  or  destroying  such  vessels  or  lights^  which 
oflences  may  be  laid  and  tried  in  any  county  in  England  (3). 
And  every  person  who  shall  ride  by,  make  fast  to  or  remove,  or 
wilfully  or  n^ligently  run  down  or  run  foul  of  any  vessel  ap- 
pointed to  exhibit  lights,  or  any  buoy  or  beacon  belonging  to 
the  corporation  of  the  Trinity  House  of  Dq)tford  Stix>nd^  or 
belonging  to  or  placed  by  any  other  corporation  having  lawful 


(1)  4  Inst.  149.     Bac.  Abr.  tit.         (2)  8  Eliz.  c  13.  s.  4. 
Prerogative.  (3)  62  G.  3.  c.  39.  8.  6?. 
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authority  to  place  it,  will  forfeit  for  every  offence  a  sum  not  ex- 
ceeding ^50,  nor  less  than  <^10,  together  with  the  expence  of 
replacing  or  makinggood  the  damage  occasioned  by  such  miscon- 
duct ( 1  )•  The  statute  of  Eliz.  is  the  foundation  upon  which  light- 
houses and  other  establishments  of  a  similar  nature  have  been 
•erected. 

The  corporation  alluded  to,  of  which  we  deem  it  proper  to  JJjII!*^  History 
subjoin  a  brief  notice,  is  mentioned  by  Bishop  Gibson  in  his  ad-  House, 
ditions  to  Cambden's  Britannia,  who  observes,  that  kmg  Henry 
the  eighth,  in  the  fourth  year  of  his  reign,  for  the  advancement  of 
commerce^  established  a  corporation  for  examining,  licensing,  and 
regulating  pilots,  and  for  ordering  and  directing  beacons,  light- 
houses^ buoys,  &c.,  which  was  styled  The  Corporation  of  the  Trinity 
House  of  Deptford  Strond,  and  which  proved  of  great  benefit  for 
accomplishing  the  valuable  ends  of  its  foundation.     Another 
society,  for  the  like  good  purposes,  he  afterwards  established  at 
Huil^  and  also  another  at  Newcastle-upon-Tyne^  in  the  year 
1537  (2);  which  three  establishments^  says  Hakluyt,  were  in  imi* 
tatiou  of  that  which  the  emperor  Charles  the  fifth  had  erected  at 
Seville  in  Spain,  who  observing  the  numerous  shipwrecks  in  the 
voyages  to  and  from  the  West  Indies,  occasioned  by  the  ignorance 
of  seamen,  established  at  the  contractation  house  lectures  on  navi- 
.gation^  and  a  pilot  major  for  the  examination  of  other  pilots  and 
mariners ;  he  also  directed  books  to  be  published  on  that  sub- 
ject ibr  the  use  of  his  mariners.    -The  king  by  his  charter  con- 
firmed to  the  Deptford  Trinity  House  society  all  the  ancient 
rights,  privileges,  &c.  of  the  shipmen  and  mariners  of  England, 
.and  their  several    possessions  at  Deptford,   from  which   it.  is 
plain  that  the  society  had  existed  long  before  (S).    The  coipo- 
ralion  was  confirmed  in  the  year  1685  in  the  enjoymtot  of  its 
privileges  and  possessions,  by  letters  patent  of  the  first  year  of 
James  the  second,,  by  the  name  of  the  master,  wardens,   and 
assistants  of  the  guild  or  fraternity  oi  the  most  glorious  and 
undivided  Trinity,  and  of  St.  Clements,  in  the  parish  of  Dept- 
ford Strond  in  the  coun^  of  Kent     At  first  the  corporation  ' 
appears  to  have  consisted  of  seamen  only,  but  many  gentry 
and  some  nobility  are.  now  made  members  or  elder  brothers  of 
it.    It  is  govetned  by  a  master,  four  wardens,  eight  assistants, 

(1)  52  G.  3.  c.  39.  8. 68.  s.  32. 

(2)  And  see  52  6.  3.  c.  39.        (3)  2  Anders.  Com.  45. 
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and  eighteen  elder  brothers ;  but  the  inferior  members  of  the 
fmtemity,  named  younger  brethren,  are  of  an  unlimited  num- 
ber, for  every  master  or  mate  expert  in  navigation  may  be  ad« 
mitted  as  such,  and  these  serve  as  a  continual  nursery  to  supply 
the  vacancies  among  the  elder  brethren,  when  removed  by  death 
or  otherwise.     Besides  the  power  of  erecting  light-bouses  and 
other  seamarks,  in  the  manner  we  have  described,  on  the  several 
coasts  of  the  kingdom  for  the  security  of  navigation,  to  which 
light-houses  duty  is  in  general  paid  by  shipping,  at  the  rate  of 
one  halfpenny  per  ton  (1).  The  master,  wardens,  assistants,  and 
elder  brethren    are    invested  by    charter  with    the   following 
powers;— *the  examination    of   the  mathematical   children  of 
Christ's  Hospital;  the  examining  of  the  masters  of  his  majesty's 
ships ;  the  appointment  of  pilots  to  conduct  ships  into  and  out 
of  the  river  Thames ;  the  amercement  of  all  such  as  presume  to 
act  as  masters  of  ships  of  war  or  pilots,  in  a  pecuniary  fine  of 
^0  shillings ;   settling  the  several  rates  of  pilotage ;   granting 
licenses  to  poor  seamen  not  free  of  the  cify  to  row  on  the  river 
Thames  for  their' support,  or  when  past  going  to  sea;  prevent- 
ing aliens  from  serving  on  board  English  ships  without  their 
lieehse,  under  a  penalty  of  £5  for  each  offence;  hearing  and 
determining  the  complaints  of  offit^rs  and  seamen  in  the  same 
employ,  subject  to  an^  appeal  to  the  lords  of  the  admiralty,  or  the 
judge   of  the  court  of  admiralty.     To  this  company  belongs 
the  ballast  office  for  clearing  and  deepening  the  Thames,  by 
takiiig  up   a  sufficient  quantity  of  ballast  for  the  supply  of  all 
ships  that  sail  out  of  the  river,  in  which  service  60  ships  with 
two   men   each  are   constantly  employed;    and  all  ships   that 
take  in  ballast  pay  them  one  shilling  a  ton,  for  which  it  Js  brought 
to Jthe  ship's  sides  (2).     In  consideration  of  the  increase  of  the 
poor  of  this  fraternity,  the  corporation  is  by  charter  empowered 
to'purchase^  in  mortmain,  lands,  tenements,  &c.  to  the  amount  of 
^500  per  annnnij  and  also  to  receive  charitable  benefactions  of 
well  disposed  persons,  to  the  amount  of  .^'500  per  annum  clear 
of  reprizes,       There  are  annually  relieved  by  this   company 
about  3000  poor  seamen,  their  widows  and  orphans,  at  an  ex- 
pence  of  j£*6000.     The  ancient  hall  at  Deptford,  where  their 
meetings  were  formerly  held, 'was  pulled  down  about  the  year 
1787,  and  an  elegant  building  erected  for  the  purpose  in  Lon- 


(1)  Sec  the  charters,  3  T.  R.        (2)  Vide  ante  tit.  Ports.  Harg. 
769.    4  Ann.  c.  20.  &.  poet.  L.  Tr.  6  Geo.  2.  c.  29.  s.  1 .  &  post. 
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(ion,  near  the  Tower  (1).  With  regard  to  the  privileges  of  the 
members  of  the  corporation,  it  has  been  decided,  that  a  younger 
brother  of  the  Trinity  House  is  not  exempt  from  serving  the 
office  of  headborough.  This  point  was  decided  upon  the  con- 
struction of  two  charters  of  Charles  the  2d  and  James  the  2d. 
The  charter  of  the  former  reign,  after  reciting  the  danger 
arising  to  vessels  from  shoals  in  the  river,  and  that  the  master, 
wardens,  and  assistants  of  the  Trinity  House  had  covenanted 
to  keep  a  certain  number  of  lighters  for  removing  the  gravel 
and  sand  for  the  ballasting  of  ships,  proceeded  to  state',  that  in 
order  that  the  said  service  might  be  better  performed,  and  that 
neither  the  said  master,  wardens,  and  assistants  of  the  Trinity 
House  aforesaid,  and  their  successors,  deputies,  servants,  or 
asugns,  might  be  hindered  or  letted  in  the  management  oS  the 
work  of  ballasting  ships,  and  cleansing  the  river,  his  majesty 
did  stricdy  charge,  will,  require,  and  command  all  and  every  his 
officers  and  ministers  whomsoever,  and  all  others  to  whom  it 
might  appertain,  that  they  and  every  of  them  should  forbear  to 
arrest,  press,  or  take  for  the  service  of  his  majesty,  his  heirs,  ^ 
&c  or  personally  to  serve  in  any  office  or  place,  military  or  civile 
any  person  or  persons  being  members  of  the  said  corporation,  or 
any  of  the  officers,  factors,  workmen,  or  servants,  (or  any  the 
boats,  lighters,  or  other  vessels  of  the  said  master,  wardens,  or 
assistants,  or  their  successors,  deputies,  or  assigns,  or  any  of  them) 
employed  or  to  be  employed  in  and  about  the  said  ballasting 
of  ships,  and  the  said  work  of  cleansing  the  river,  except  his 
majesty,  or  the  lords  of  the  privy  council  should  be  first  ac- 
quainted therewith,  and  their  license  obtained.  By  the  other 
charter,  king  James  thesecond,in  the  firstyear  of  his  reign,  granted 
and  directed  that  there  should  be  for  ever  afterwards  one 
master,  four  wardens,  eight  assistants,  eighteen  elder  brethren 
(besides  the  master,  wardens,  and  assistants)  and  a  clerk  of  th^  ^ 
guild,  to  be  severally  elected  as  is  therein  n:e.itioned,  and  that 
all  the  rest  of  the  seamen  and  mariners  of  and  belonging  to  the 
said  guild  should  be  called  younger  brethren ;  and  that  the  said 


(J)'  2  Adolph.  267.      2  Macpb.  ante,  tit.  Ports,    Trinity  Honsc  v. 

Ann  AA.      1  Beswes,  Lex.  Merc-  Clark,  4  M.  &  S.  288.    The  Kiag 

(>ed.  3ia.     Jac.  Diet.  tit.  Trinity  v.  Clarke,   2  T.  U.  679   to   68!>. 

House.     Preamble  to  slat.  8  Eliz.  where  the  charters  arc  cited  and 

c  13.  and  the  9tat.  52G..3.  c.39.  commented   upon.     And  see  bir 

5.  !,  &  2. 32.  64.  Post.  til.  Pilots  ;  T.  Jones,  \Ab. 
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master,  wardens^  and  assistantsi  or  the  greater  part  of  them^ 
together  with  the  major  part  of  the  said  elder  brethren,  might  at 
all  times  thereafter  at  their  will  and  pleasure  admit,  reoeiye,  and 
take  in  whatsoever  person  and  persons,  his  majesty's  natural  sub- 
jects, who  should  be  desirous  to  be  of  the  said  guild,  as  brothers  of 
the  said  corporation,  who  should  be  called  younger  brothers.  And 
the  charter,  ^ftcr  reciting  that  the  master,  wardens,  and  assistants 
b^ng  oftentimes  to  be  employed  at  one  hour's  warning  in  his  ma- 
jesty's service  at  sea  for  the  necessary  defence  of  the  realm^  could 
not  give  their  attendance  With  such  diligence  as  their  duty  re- 
quired, by  reason  that  they  were  many  times  compelled  to  bear  ar^ 
mour,  to  contribute  to  the  charge  thereof  for  the  land  service,  as 
also  to  serve  upon  inquests  and  juries  at  assizes,  sessions,  courts- 
leet,  courts-baron,  before  the  coroner,  and  in  all  other  courts,  com- 
missions^ and  places  of  jurisdictions,  to  the  great  vexation  and 
burthen  of  the  corporation,  and  to<he  peril  of  the  sea-service,  his 
majesty  did  will  and  grant  that  they  and  every  of  them,  and  all  and 
every  other  brother  and  ministers  of  the  same,  being  mariners 
and  seafaring  men,  and  their  and  every  of  their  servants  and  ap- 
prentices, should  from  thenceforth  be  discharged  and  exempted 
from  the  bearing  or  finding  of  any  armour  to  or  for  any  land  ser- 
vice, at  or  upon  any  general  muster  or  other  view  to  be  taken  of 
armour,  &c,  and  from  contributing  to  the  setting  forth  of  any 
soldiers  to  be  employed  or  set  forth  to  or  for  land  service^ 
other  than  ks  mariners  and  seamen  in  sea  service  i  as  also  that 
they  should  be  in  like  manner  dischai^ed  and  exempted  from 
being  summoned  and  put  in  assize,  juries,  inquests,  inquisi- 
tions, attaints,  and  other  recognizances  taken  or  summoned  within 
^he  said  counties  or  places,  or  any  of  them ;  unless  they  the  said 
master,  wardens,  and  assistants,  and  other  seamen  and  mariners 
aforesaid,  should  be  thereunto  compelled  or  compellable  by  reason 
of  their  tenures,  or  unless  it  should  be  for  his  majesty's  service^ 
al  every  admimlty  sessions,  which  they  should  be  always  bound 
to  attend  upon  at  their  peril ;  and  moreover  that  they  should  be 
likewise  exempted  and  discharged  from  being  otherwise  taxed 
to,  for,  or  with  any  manner  of  land  service  whatsoever,  other 
than  as  aforesaid,  or  to  be  contributory  to  the  same.  The 
question,  with  regard  to  the  exemption  of  a  younger  brother 
from  serving  the  office  of  headborough,  was  held  to  arise  upon 
the  charter  of  king  James  the  second ;  because  the  charter  of  kiiig 
Charles,  which  provides  that  no  member  of  the  corporation 
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ehall  be  taken  from  hb  duty  to  perform  an  office,  civil  or  mili- 
tary^ does  not  mention  younger  brethren;  and  the  only  offices 
from  nHuch  the  members  are  exempted  by  the  charter  of  James 
tlie  second^  are  such  as  require  personal  service ;  but  the  office 
of  headborough  being  exercisable  by  deputy,  and  not  being 
mentioned  by  name  in  the  charter,  is  not  included  in  the  ex- 
emption (1)  After  this  brief  account  of  the  corporation  of  the 
Trinity  House,  we  shall  proceed  to  mention  some  of  the  prin- 
pal  lig^t-houses. 

The  Edystone  rock,  lying  off  the  port  of  Plymouth,  being  ^JI^*/^' 
very  dangerous,  and  many  ships  having  been  in  consequence  pay  dutiow 
cast  away,  the  corporation  of  the  Trinity  House,  in  the  year 
1696,  b^an  a  light-house  tipon  it,  and  completed  it  in  three 
years :  a  great  number  of  masters  and  owners  of  British  ves* 
sek  agreeing  to  pay  Id.  per  ton  outwards,  and  the  like  inwards, 
&c.  for  every  ship  passing  by  the  li^t-house,  except  coasters, 
which  paid  only  12d.  for  each  voyage  (2).  This  light-house 
was  destroyed  by  a  violent  storm  in  die  year  1703 ;  was  after- 
wards rebuilt,  and  similar  duties  granted  for  its  support  to  the 
corporation  of  the  Trinity  House,  by  two  acts  of  parliament  ($)• 
Some  years  ago»  it  was  again  demolished  by  a  storm,  but  it  was 
afterwards  restored  (4*)*  The  statute  4  Ann.  c  20.,  which  is 
entitled  An  Act  for  the  better  enabling  the  master,  wardens,  and 
assistants  of  Trinity  House  to  rebuild  the  light-house  on  the 
Edystone  rode,  provides,  that  after  the  kindling  or  placing  a 
light  usefiil  fixr  shipping  in  the  light-house  intended  to  be 
rebuilt,  there  shall  be  paid  to  die  master,  wardens,  and  assists 
ants  of  Trinity  House  of  Deptford  Strond^  their  successors  and 
assigns,  by  the  masters  and  owners  of  all  English  ships,  hoys, 
and  barks,  except  coasters,  which  pass  the  light-house,  a  duty 
of  Id.  per  toil  outward  bound,  and  Id.  per  ton  inward  bound, 
one  moiety  by  the  merchant  and  the  other  by  the  ship-owner ; 
and  of  all  stranger  and  alien  vessels,  that  happen  to  pass  by  the 
li^t^ouse  or  beacon,  the  sum  of  2d.  for  every  ton  burden ; 
every  coaster  passing  by  the  light-house  2s.  duty  for  each  time 
of  passing;  these  duties  to  be  collected  by  the  agent  of  the 


( 1 )  The  King  v.  Thomas  Clarke,        (3)  4  Ann.  c.  20.    8  Ann.  c  1 7* 

1  T.  R.  679.  Jac.  Diet.  tit.  Light-house. 

(2)  4  Ann.  c.  20.    preamble.        (4)  2  Macph.  Aun.Com.6?2.  ' 

2  Anders.  Hist.  Com.  624. 
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Trinity  House  in  the  port  of  departure^  or  the  po»t  at  which 
the  ship  arrives  before  she  takes  in  or  discharges  her  cargo, 
and  to  be  recovered  by  action  of  debt(l)«  The  stat.  8  Ann. 
^.  17.  farther  directs,  that  these  duties  shall  be  paid  foi*  every 
vessel,  as  well  British  as  alien,  passing  by  the  light-house  from 
Dr  to  any  place  whatever,  and  shall  be  collected  of  the  master 
in  any  part  of  the  United  Kingdom^  and  recovered  in  any  of  the 
courts  of  law  (2).  No  cocket  is  to  be  granted  until  payment  of 
the  duty,'and  the  master  must  produce  an  acquittance  or  lij^- 
bill,  under  the  hand  of  the  collector,  testifying  the  receipt  (3). 
The  Trinity  House  agent  is  empowered  to  go  on  board  the 
vessel  to  receive  the  duty,  and  the  tackle  or  furniture  may  be 
distrained  for  non-payment  (4).  The  statute  8  Ann.  was  passed 
.  to  extend  the  liability  to  duty  to  vessels  which  touched  in  Ire- 
land only;  and  the  words  inward  and  outward  bound  restrain 
the  payment  of  these  duties  to  such  vessels  as  depart  from  or 
touch  at  British  ports.  Foreign  ships  sailing  from  one  foreign 
port  to  another  are  clearly  not  liable  to  duty ;  and  British 
ships  passing  by  the  Edystone  and  other  light-houses  in  the 
'  English  channel,  but  not  touching  at  a  place  in  Great  Britain 
or  Ireland,  are  not  liable  to  the  payment  of  the  light- house 
duties  (5).  The  legislature  could  not  indeed  have  intended  to 
impose  upon  our  own  ships,  when  engaged  in  foreign  service,  any 
burthens  to  which  foreigners  are  not  subject.  In  time  of  peace 
our  transports  are  engaged  in  foreign  service,  to  the  great  in- 
crease of  our  navigation,  the  encouragement  of  trade,  and  the 
support  of  our  seamen ;  but  if  subject  to  duties  to  which  foreign^ 
ers  are  not,  the  latter  would  be  able  to  let  their  ships  at  a  lower 
rate,  or  the  British  fi*eighter  must  pay  the  duties  out  of  his  own 
pocket  (6).  The  local  situation  of  the  Edystone  light-hous^ 
has  been  described  as  follows.  It  bears  from  Plymouth  or  the 
entrance  of  the  Sound  south  Mid  by  west ;  and  from  Ramhedd 
south  and  half  a  point  easterly ;  and  is  distant  from  the  an* 
choring  in  the  sound  four  leagues ;  and  from  Rampoiht  about 
three  leagues  and  a  half,  this  being  the   nearest  shore  to  the 


(1)  4  Ann.  c.  20.  (5)  The  Trinity  House  v.  Sors- 

(2)  8  Ann.  c.  17.  s.  1.  bie,  3  T.  R.  768.      Vide  alsoTri- 

(3)  8  Ann.  c.  17.  s.ll  .Seethe  nityHousev.  Ckirke,    4  M.  &  & 
Trinity  House  v.  Clark,  4  M.  a  S.  288—291. 

289.291.  (6)  Id.  ibid. 

(4)  8  Ann.  c,  J7.  s.  3. 
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house;  and  the  isle  of  Maystone  bears  from  the  light-hotts^ 
about  north-east,  and  is  also  foUr  leagues  distant  south.  All 
ships  coming  from  the  east  or  west  to  Plymouth  have  much  the 
same  advantage  of  the  light :  all  the  rocks  near  this  house  are 
on  the  eastwardly  side,  and  stretching  north,  but  most  southerly, 
and  all  are  covered  at  high  water ;  but  on  the  west  side  any 
ship  may  sail  close  by  the  house,  there  being  12  or  IS  fathoms 
water,  and  no  hidden  rock  ;  although  towards  the  east  and  by 
north,  about  a  quarter  of  a  mile  distant  from  the  house,  there 
lies  one  that  never  appears  but  at  low  spring  tides,  and  is  the 
more  dangerous  as  it  is  little  known  (1).  Besides  the  Edy-  ^^^"^* 
stone  light-house,  there  are  also  similar  securities  for  navigation 
at  the  Skerries^  at  Dungeness  Foreland,  at  the  Island  of  Port- 
land, on  the  Caskett  rocks  near  Aldemey,  on  the  Needle  Point 
in  the  Isle  of  Wight,  besides  the  Little  Cumray  lighthouse, 
and  some  light-houses  erected  for  the  service  of  private  ports, 
as  at  Ilford  Combe,  on  St,  Baes  Head,  near  Whitehaven  {2). 
The  statute  3  Geo.  2.  c.  36.  recites  and  confirms  the  letters 
patent  granted  by  queen  Anne  to  William  Trench,  esquire,  for 
erecting  a  light-house  upon  the  island  or  rock  called  Skerries, 
lying  in  the  sea  near  Holyhead  in  Anglesea,  provides  for  the 
maintenance  of  the  light-house,  and  makes  the  duties  granted 
in  respect  of  it  perpetual.  This  fcct  declares  that  the  light- 
house is  thereby  vested  in  Sutton  Morgan,  his  heirs  and 
assigns,  to  the  intent  that  he  may  from  time  to  time  keep  it 
in  sufficient  repair,  and  in  the  night  $eason  maintain  a  proper 
fire  in  it,  so  that  the  trade  and  navigation  in  the  channel 
might  be  effectually  preserved^  according  to  the  intent  and 
meaning  of  the  act ;  the  duties  granted  by  the  act  being  subr 
ject  to  the  expence  of  mdntaining  the  light-house  and  fire,  to 
die  expence  incurred  by  the  act,  to  the  payment  of  the  debts  * 

due  from  Mr.  Trench  at  the  time  of  his  death,  and  also  the 
debts  of  Ruth  Trench  (S).  So  in  the  reign  of  Charles  the  se-  Sp»"»  P*>^ 
cond,' letters  patent  were  granted  for  the  erection  of  light- 
houses at  the  sandy  point  called  the  Spurm,  at  the  month  of 
the  Humber.  Part  of  the  ground  at. the  Spurm  point  having 
been  lately  washed  away,  and  other  ground  thrown  up,  so  that 


(1)1  Beawes.  6  ed.  309.  House  v.  Clark,  4  M.  &  S.  288/ 
(2)  1  Beawes,  6ed.dl0.  char-        (3)  3  Geo.  2.  c.  36.  s.  8.3Aud. 

ters  ineDtioned.    Trinity  Honse  v.  Hist.  Coixim.  1^4. 

Sorsbie,  3  T.  R.    769.     Trinity 
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the  Ught-houses  stood  at  a  considerable  distance  from  ^e  pomt^ 
it  became  necessaxy  to  remove  them,  and  a  statute  was  passed 
•  to<  enable  one  of  the  proprietors  to  carry  on  the  work,  the 
others  being  unwilling  to  engage  in  it.  The  statute  recites  the 
letters;  patent,  and  contains  several  important  provisions  (1). 
Temporary  light-houses  were  erected  under  the  authority  of 
this  act  by  an  euterpfrising  individual ;  but  as  sufficient  money 
could  not  be  raised,  the  corporation  of  the  Trinity-house  was 
a{^ied  to,  and  another  statute  was  passed  in  the  12th  year  of 
George  the  third,  to  give  fiurther  power  to  the  Trinity  House 
with  rq;ard  to.  the  erection  of  the  new  light-houses ;  the  pro- 
perty was  to  be  retained  by  the  corporation  till  the  duties  pay- 
able should  rdmburse  all  charges,  after  which  it  was  to  revert 
Ch«Mr.  ^  ^^  former  proprietors  (2).    In  the  16  Geo.  8.  an  act  was 

passed  for  erecting  light-houses  and  landmarks  at  the  port  of 
CheHer^  and  for  placing  buoys  upon  the  banks  and  shoak 
leading  into  and  out  of  the  port,  for  rq;ulating  pilots  and 
other  persons  towing  or  tracking  vessels  to  and  from  the  city  of 
CSiester,  and  for  fi^ng  the  rate  payable  (S).  In  the  18th  year 
of  the  last  reign  an  act  was  pJE^sed  to  enable  the  corporation  of 
th^  Trinity  House  to  establish  and  maintain  a  light-house  on 
the  rocks  called  The  Smalls,  in  St  George's  Channel.  It  rer 
cites  the  act  of  8  Eliz.,  and  letters  patent  of  the  S6th  of  the 
same  queen,  and  enacts,  that  after  a  light  is  placed  in  a  light- 
house on  one  of  the  rocks  called  The.Smalls,  certain  duties' 
shall  be  paid  to  the  corporation  of  the  Trinity  House  (^). 
Several  statutes  were  also  passed  in  the  course  of  the  late  reign 
with  regard  to  the  erection  of  light-houses  in  the  northern 
parts  of  Great  Britain.  (5) 

Dttdes.  With  regard  to  the  duties  payable  in  respect  of  establishments 

of  this  nature,  it  may  be  observed,  in  addition  to  what  has 
beep  already  stated  in  considering  the  Eddystone  light4iouse, 
that  in  the  reign  of  Charles  2d  a  case  occurred,  in  which  it 
was  decided  that  an  prder  or  decree  in  the  cinque  ports  far 
raising  a  tax  for  repairing  a  beacon  was  valid,  without  setting 

(1)  6  Geo.  3.  c.  31.    3  Macph.  (4)  18  Geo.3.  c.  42.    3Macph* 
Com.  445. 521 .  Ann.  621 . 

(2)  i2Geo.3.  c  29.  (5)  26Geo.3.e.  JOl.  4Macpb. 
'    (3)  16G€0.3.  c*61.  Ann.  171.     28  Geo.  3.    c.  25. 

'     '  29  G^.  3.  c  52.  187*  . 
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jbrtb  that  it  was  at  the  time  actually  in  decay  or  out  of  rqpair^ 
The  case  came  on  upon  a  certiorari  directed  to  the  mayot 
jurats  and  commonalty  of  the  ancient  town  <^  Winchelsea  in 
Sassezy  to  remove  an  order  or  decree  made  by  them.  The 
return  stated  that  there  had  been  time  out  of  mind  in  Kent  and  . 
Sussex  fiye  ancient  towns;  viz.  Hastings,  Sandwich,  Dover, 
New  Romney,  and  Hithe ;  and  that  in  Sussex  there  are  two 
other  ancient  towns  called  Rye  and  Winchelsea,  which  are 
members  of  the  dnqne  ports  ;  that  the  town  of  Winchelsea  has 
beenfrom  time  immemorial  incorporated  by  the  name  of  the 
mayor,  jurats,  and  commonalty  of  Winchelsea;  that  all  the 
cinque  ports  with  their  members  have  been  from  time  imme* 
morial  places  for  ordering  provisicm,  and  for  the  preservation 
of  shipping  belonging  to  the  kings  and  queens  of  England  for 
the  time  being ;  and  that  by  reason  of  thdr  situation  upon  or 
near  the  sea-shore^  the  inhabitants  and  residents,  as  well  for 
the  preservation  of  the  said  towns,  as  of  the  kingdom  of  Eng- 
land against  foreign  invasion,  have  always  k^t  and  ought  to 
keep  beacons,  watch-houses,  and  guards,  night  and  day,  as  wdl 
by  sea  as  by  land ;  and  for  the  better  maintenance  thereof^  the 
town  of  Winchelsea,  in  the  common  hall,  has  been  used  to  make 
taxe9  and  rates  upon  every  occupier  of  house  or  land  lying  within 
the  town  or  liberdes,  which  privileges  have  been  confinned  by. 
Magna  Charta*  That  on  the  1st  of  May,  82  Car.  2.  the  cor* 
potation  made  a  tax  of  6d.  per  pound  for  maintaining  the  said 
beacons  and  watdi-houses,  according  to  a  schedule  annexed  to 
the  tax.  The  court  determined  that  the  order  for  the  tax  for 
repairing  the  beacon  was  valid,  although  it  was  not  statiyl  to 
have  been  actually  out  of  repair,  and  the  inhabitants,  who  were 
taxing  themselves,  could  not  be  supposed  to  act  unnecessarily.  ( 1) 

The  liability  to  pay  duties  to  the  Trini^  House  has  been '  <>ut^  not  m« 
lately  determined  by  the  court  of  King's  Bench  not  to  attach  parta^anMr^ 
upon  a  person  who  had  chartered  his  ship  to  the  commissioners  ^^^  of  crown* 
of  the  tranqport  service,  on  behalf  of  the  Crown,  to  be  em* 
ployed  as  a  transport,  it  being  apparent  from  the  terms  of  the 
charter-party,  and  the  nature  of  the  service  to  be  performed, 
that  the  defendant  was  not  to  be  considered  as  owner,  within 
the  jneifning  of  the  charters  granted  to  the  corporation*    This 

(1)  The  case  of  the  town  of    Bac.  Abr.  Prerogative,  B  6« 
WiadielseB,  &r  T.  Baym.  44& 
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doetrhie  was  laid  down  in  an  action  of  indebitatus  assumpsit 
being  brought  by  the  teorporation  of  the  Deptford  Trinity 
Houae  for  duties  claimed  in  respect  of  the  following  lights ;  viz. 
the  Goodwin  lights,  Owers  light.  Needles,  Portland^  Caskets, 
Lisard,  Scilly,  and  Nore,  and  in  respect  of  the  buoys  and  bea* 
Cons  on  coining  up  and  entering  the  Thames.     The  vessel  in 
the  course  of  her  employment  as  a  transport  under  the  charter- 
party,  sailed  from  Deptford  to  Malta  and  other  places  ia  the 
Mediterranean,  and  returned  to  Deptford,  from  whence  she 
again  sailed  to  Cadiz  and  Gibraltar,  and  returned  to  Deptford, 
and  had  the  benefit  of  the  lights,  buoys,  and  beacons.     The 
argument  on  the  part  of  the  defendant  was,  first,  that  the  Crown, 
during  the  period  of  the  ship's  employment  under  the  charter- 
party,  was  to  be  considered  as  owner,  and  therefore  by  the  several 
charters  and  patents,  which  with  the  exception  of  the  Scilly 
charter  imposed  these  duties  upon  the  master  and  owner,  the 
ship  was  exempt  from  duties,  or  at  all  events  that  th^  defendant 
was  not  liable  to  pay  them ;  and  secondly,  that  the  charters, 
&c.  or  most  of  them,  contemplated  that  in  all  the  cases  in 
which  duties  were  to  become  payable,  the  ship  was  to  clear  out- 
wards or  report  inwards,  and  that  in  this  case,  because  the  vessel 
neither  cleared  outwards  nor  reported  inwards,  the  duties  were 
not  payable.     It  appeared  from  the  charters  that  the  light-house 
duties  are  imposed  on  the  masters  and  owners  of  ships,  except 
that  the  grant  of  king  Charles  the  second  for  the  Scilly  lights 
cmly  authorizes  a  reasonable  allowance  to  be  taken^  without  fix- 
ing any  precise  rate,  or  saying  by  whom  it  shall  be  paid.     'Die 
buoyage  and  beaconage  were  claimed  under  a  grant  of  tbose 
ofiices,  with  all  accustomed  fees,  made  to  tlie  plaintifis  by  queen 
Eliz.  in  the  d6th  year  of  her  reign.   All  the  charters,  except  those 
above-mentioned- of  Charles  .the  second  and  queen  Elizabeth, 
contain  an  injunction  to  all  officers  of  the  customs  not  to  give 
any  vessel  a  cocqiiet  or  discharge,  if  they  do  not  produce  a  cer- 
tificate of  the  payment  of  these  duties ;   and  they  also  give  the 
officers  of  the  Trinity  House  a  place  in  all  the  custom-houses 
where  the  collection  is  made.     And  all  tlie  charters,  except  the 
two  above-mentioned,  and  the  charter  of  7  Geo.  2.  foi*  the  Nore 
light,  direct  that  the  duties  on  outward-bound  ships  shall  be  paid 
before  their  cleai*ing  outwards  at  the  custom-house.     The  three 
charters  of  the  latest  date,  namely,  those  for  the  Goodwin,  the 
Owers,  and  the  Needles  lights,  except  in  terms  ships  or  vessels 
belonging  to  bis  maj€;i^y ;  and  it  was  admitted  that  such  ships 
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could  not  be  charged  to  the  duties  under  any  of  the  other 
grants,  although  they  contain  no  express  exception,  such  excep- 
tion being  implied  in  the  case  of  his  Majesty.  It  seems  also 
clear  that  no  distinction  is  to  be  made  between  vessels  of  which 
the  king  has  a  temporary  ownership,  and  those  which  were  built 
in  the  dockyards  of  the  crown,  if  it  appear  that  the  king  was 
the  owner  during  the  voyage  for  which  the  duties  are  claimed. 
The  question  therefore  in  the  case  alluded  to  was  reduced  to 
diis  point,  whether  tlie  king  or  the  defendant  was  the  owner 
of  the  Britannia, .  within  the  meaning  of  the  Trinity  House 
charters,  during  the  voyages  in  which  the  vessel  was  in  the  ser- 
vice of  the  crown ;  and  the  court,  on  the  fair  construction  of 
the  charter-party,  determined  that  the  defendant  was  not  to  be 
considered  as  owner.  ( 1 } 


(1)  THnity  HonRe  v.  Clark,  4  M.&  S.  288. 
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Of  Pilots. 

Of  pilots.  ^HE  law  relating  to  pilots  may  be  considered  as  it  regards 

the  mode  of  their  appointmentt  and  the  obligation  to  em- 
ploy them;  their  license,  and  the  requisite  qualifications;  the 
duties  they  have  io  perform;  the  rates  of  pilotage  which  tliey 
may  demand  ;  the  penalties  that  attach  upon  thejmaster  of  a  ves- 
sel for  not  taking  a  pilot  on  board,  together  with  the  liability 
incurred  by  reason  of  the  absence  of  a  pilot,  or  the  pilot's  mis- 
conduct; and  lastly,  the  mode  in  which  penalties  are  to  be 
recovered. 

iiSS!md^li^  The  name  of  pilot  or  steersman,  is  applied  either  to  a  parti- 
giciontoempioy  cular  officer  serving  on  board  a  ship  during  the  course  of  a  voy- 
dttjue  Mit"*°'  ®g^»  ®^^  having  the  charge  of  the  helm  and  the  ship's  rout,  or 
plots;  lists  of     to  a  person  taken  on  board  at  a  particular  place  for  the  purpose  ^ 

of  conducting  a  ship  through  a  river,  road,  or  channel  of  diffi- 
cult navigation,  or  from  or  into  a  port  (1).  The  latter  descrip- 
tion is  that  to  which,  in  modem  practice,  the  meaning  of  the 
term  is  principally  confined ;  and  such  pilots  are  established  at 
various  places  in  this  country  by  ancient  charters  of  incorpora- 
tion, or  by  particular  statutes  (2).  The  most  important  statute 
i9  the  52  Geo.  S.  c  39*  which  repeals  the  provisions  of  former 
acts,  so  far  as  they  relate  to  pilots  appointed  by  the  corporation 
of  Trinity  House  of  Deptford  Stroud,  or  to  those  of  the  fellow- 
ship of  Dover,  Deal,  and  the  Isle  of  Thanet.  The  preamble 
sets  forth,  that  this  corporation  had  enjoyed  by  usage  for  more 
than  three  centuries,  as  well  as  by  grants  from  die  crown,  and 
under  the  authority  of  an  act  of  the  5  Geo.  2.  c.  20.  the  power 
of  appointing  pilots,  roadsmen,  or  guides,  to  conduct  vessek 
on  the  river  Thames  <<  through  the  North  Channel,  to  or  by , 


(1)    Abbott  on    Shipp.  4  ed.        (2)  See52Geo.3.c.39.prelun. 
174.    Beawes'sLex  Merc.  6ed.    Abb.  p.  2.  c.  5. 
203.  Jac.  Diet  tit.  Pilot. 
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Orfordness   and   round  the  Long  Sand  Head,  through  the 
Queen's  Channel,  or  other  channels,   into  the  Downs;    and 
from  and  l^  Orfordness,  and  up  the  North  Channel,  and  up  the 
rivers  Thames  and  Medway^  and  the  creeks  and  diannels  be- 
longing or  running  into  the  same;''  and  of  making  such  orders 
and  constitutions  as  should  be  needful  for  the  wholesome  go* 
Yemment  of  searfaring  men,  and  maintenance  and  increase  of 
navigation,  and  of  all  sea-^faring  men  within  the  river  Thames. 
In  pursuance  of  which  powers,  the  corporation  had  from  time 
to  time  appointed  a  sufficient  number  of  pilots  for  the  purposes 
before  mentioned ;  that  there  had  existed  also,  from  time  im- 
memorial, a  society  or  fellowship  of  pilots,  of  the  Trinity  Hoi^ 
of  Dover,  Deal,  and  the  Isle  of  Thanet^  who  have  had  the  pilot- 
age and  loadmanage  of  all  ships  from  these  places  up  the  rivers 
Thames  or  Medway ;    which  society  or  fellowship  had   been 
confirmed  by  various  acts  of  parliament  for  regulating  the  so- 
ciety or  fellowship  of  pilots  of  Dover^  Deal^  and  the  Isle  of 
Thanet,  commonly  called   Cinque  Port  pilots  (1): — notwith^ 
standing  which,  many  persons  not  having  license  or  authority, 
or  competent  knowledge  or  experience^  had  taken  upon  them- 
selves to  act  as  pilots  for  conducting  vessels  upon  those  rivers^ 
to  the  great  endangering  of  the  ships,  their  cargoes,  and  crews: 
— ^that  the  provisions  of  these  acts  had  been  found  inadequate 
for  the  regulation  of  pilotage  and  the  prevention  of  such  mis- 
chiefsy  and  it  was  therefore  necessary  that  further  and  more 
effectual  relations  should  be  made  for  that  purpose;  and  that 
all  the  provisions  and  r^ulations  relating  to  the  aforesaid  de- 
scriptions of  pilots  should  be  repealed :— that  acts  of  parliament 
had  been  passed  for  establishing  separate  and  peculiar  jurisdic- 
tions in  relation  to 'pilotage  in  certain  ports^  and  oil  different 
parts  of  the  coast  of  Ei^land,  which  by  reason  of  their  being 
limited  had  been  found  insufficient  to  answer  the  intended  ob- 
ject,  and  it  was  therefore  necessary  that^nore  effectual  provisions 
should  be  made  in  rdiadon  to  pilotage  on  the  coast  of  Eng- 
land:— ^that  the  statute  48  Geo.  S.  c.104.  was  near  ^cpiring, 
and  it  was  expedient  that  it  should  be  altered  and  amended: — 
that  it  was  also  necessary,  for  duly  enforcing  the  laws  of  quaran- 
tine, on  which  the  health  of  his  majesty's  subjects  essentially 
dqpends^  that  the  names  and  places  of  residence  of  all  pilots  in 
England  should  be  known  by  those  whose  duty  it  is  to  convey 

(1 )  See  3  Geo.  1 .  e.  13.  7  Geo.  1 .    47  Geo.  3.  se^s.  2.  c.  70. 
St.  U   e.  21.  43  Geo.  3.   c.  152. 
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information  respecting  those  laws.    The  statute  52  Geo.  3.  was 
therefore  passed  for  the  amendment  of  the  law  of  pilots  in  these 
respects.     The  second  section  provides,  with  regard  to  tlieir 
appointment,  that  the  master,  wardens,  and  assistants  of  the  cor- 
poration of  Trinity  House  of  Deptford  Strond,  shall  appoint  and 
license,  (inder  their  common  seal,  fit  and  competent  persons, 
duly  skilled  as  pilots,  for  conducting  vessels  sailing  on  the  rivers 
Thames  and  Medway,  and  the  channels,  creeks,  and  docks  ad- 
joining, as  well  between  Orfordness  and  London  bridge,  as  from 
London  bridge  to  the  Downs,  and  from  the  Downs  westward 
as  far  as  the  Isle  of  Wight,  and  in  the  English  Channel  from 
the  Isle  of  Wight  up  to  London  bridge.     And  that  the .  lord 
warden  of  the  cinque  ports  and   constable  of  Dover  castie> 
or  his  lieutenant,  shall  appoint  and  license  fit  and  competent 
persons,  duly  skilled  as  pilots,  for  conducting  vessels  sailing  from 
the  westward  up  the  rivers  Thames  and  Medway;  that  is. to  say, 
from  Dungeness  up  to  London  bridge  and  Rochester  bridge^ 
'    and  from  the  buoy  of  the  brake  to  the  westward ;  that  is  to  say, 
from  the  buoy  to  the  west  eiid  of  the  Owers :  all  which  vessels, 
the  act  directs,  shall  be  conducted  and  piloted  by  pilots  so  ap- 
pointed and  licensed,  and  by  no  other  persons  (1).     This  sta- 
tute, however,  expressly  excepts^  as  well  all  colliers  as  also  all 
vessels  trading  to  Norway,  to  the  Cattegat  and  Baltic,    and 
likewise  round  the  North  Cape  and  into  the  White  Sea ;  also 
alt  constant  traders  in^cirards  irom  the  ports  between  Boulogne 
inclusively  and  the  Baltic,  such  vessels  having  British  r^ister» 
and  coming  up  the  North  Channel  by  Orfordness;    also  all 
coasting  vessels,  and  all  Irish  traders  using  the  navigation  of  the 
Thames  as  coasters.     This  exception  has  beeii  determined  to 
embrace  all  coasting^vessels,  and  not  such  only  as  use  the  naviga- 
tion of  the  river  Thames(2).  And  pilots  appointed  before  the  pass- 
ing of  the  52  Oeo.  S.  by  the  Trinity  House  of  Deptford,  or  the  lord 
warden  of  the  cinque  ports,  and  constable  of  Dover  castle,  or  his 
lieutenant,  are  Idlowed  to  pilot  vessels  by  virtue  of  their  pre-exist- 
ing licenses,  provided  they  conform  to  the  regulations  of  the  new 
statute  (3).  Thi8i5tatutc,however>isnot  to  be  construed  to  defeat 


(1)    53  Geo.  3.   c.  39.    9.  2.  consequences  to  the    tnasler  or 

Law  V.  HoUingsworth,  7  T.  R.  1 60«  owtier. 

Carruthers  v.  Sydebothara,  4  M.         (2)  U«herv.  Lyotr,  2  Price,  118. 
&  S.  81—85,  &c.    Vide  Att.  Gen.        (3)  :52  Geo.  3.  c.  39.  ?.  2.  and 

V.  Case,  3  Price,  319,  320.    See  sec  infra,  and  except  s.59  ;  post^" 

po$r,  K%  lo  this  obligation,  and  th^  Stli  dlmion. 
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or  abridge  any  grants,  liberties^  iranduses^  or  privileges  Iiereto-* 
fore  granted  by  cluurter  or  act  ofv  parliament  to  the  pilots  of  the 
Trinity  House  of  Kingston^upon-Hull,  or  the  Trinity  House  of 
Newcastle-upon  Tyne^  or  to  give  any  autboriQr  to  the  Trinity 
House  of  Deptford  Strond,  within  any  ports  or  districts  having 
separate  jurisdiction  in  matters  of  pilotage  under  any  act  of 
parliament  or  diarter ;  nor  to  alter  the  provisions  of  acts  of  par- 
liament relating  to  the  pilots  of  particular  ports»  or  the  burth^i 
of  vessels  navigating  to  o>  from  such  ports  (1);  nor  does  the 
act  extend  to  prevent  the  master  or  mate  of  a  vessel^  or  the 
owner^  or  part  owner,  residing  at  Dover,  Deal,  or  the  Isle  of 
Thanet,   from  conducting  or  piloting  his  vessel  up   or  down 
the  rivers  Thames  or  Medway,  or  into  or  out  of  a  place  within 
the  jurisdiction  of  the  cinque  ports  (2).     But  a  master  and 
part-owner  who  is  not  resident  at  either  of  the  places  mentioned 
in  the  act,  cannot  Iq^y  pilot  his  own  ship  up  the  river  Thames 
on  his  return  from  a  foreign  voyage  to  London  (3).     Further^ 
the  act  does  not  extend  to  prevent  any  vessel  which  is  brought 
into,  a  port  in  England,  by  a  pilot  duly  licensed,  from  beLog 
afterwards  removed  in  sudh  port  or  ports  by  the  master  or 
mate,  or  other  peraon  belonging  to  the  vessel  and  having  the 
command  of  it ;  or  if  in  ballast,  by  any  other  person  appointed 
by  any  owner,  or  the  master  or  any  agent  of  the  owner,  for  the 
purpose  of  entering  into  or  going  out  of  any  dock,  or  for  changing 
the  moormgs  of  the  vessel  (4).    The  court  of  king's  bench  had 
previously  determinedy  ixt  the  construction  of  the  statute  S  Geo.  1. 
c.  13.  for  regulating  the  pilotage  of  the  rivers  Thames  and 
Medway,  that  the  statute  applied  only  to  ships  in  the  course  of 
their  navigation;  and  that  the  mate  of  a  ship  engaged  in  the 
Listxm  trade,  who  steered  the  vessel,  which  at. the  time  was  not 
quite  cleared  of  her  homeward  cargo^  and  had  a  custom-house 
officer  on  board,  down  the  river  Thames,  from  Horsley  Down 
New  Stabs  to  Cherry  Gardens,  being  about  half  a  mile^  and  from 
thence  to  Fountain  stairs,  was  not  subject  to  the  penalty;  for 
ocfaerwise^  the  station  of  a  ship  could  not  be  changed^  for  the 
purpose  of  delivering  or  receiving  goods  at  different  wharfr» 
without  the  expence  of  pilotage  (i).    In  like  manner,  where  a 
8hq>  had  been  conducted  by  a  regular  pilot  up  the  river  Thames 

to  limdiouse  Hole^and  was  left  by  him  and  afterwards  moored 

•~^~'~-~ — - — ■ — ■ — ■ —  - .-^^^^—^^^—^—^—^1^— 

(1)  52  Geo.  3.  c.  39.  s.  32.  (4)  52  Geo.  3.  c.  39.  s.  22. 

(2)  52  Geo.  3.  c.39.  s.  33.  (5)  The  King  v.  Lambe,  5  T. 

(3)  Kembler    v.    Blanchard»    R.  76. 
2  Bhu  Rep.  690.    5  Burr.  2602. 
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thertf  but  being  forced  by  the  wind  upon  die  mud  lay  fi>ur 
days  in  a  bad  situation,  and  because  it  became  dangerous  for 
her  to  remain  there  till  the  tide  should  ebb  again,  she  was  ocxi- 
ducted  by  a  waterman  about  a  mile  and  a  half  further  up  the 
river;  the  court  referring  to  its  former  dedsion^  and  considering 
the  voyage  in  this  case  to  have  been  ended,  when  the  ship  was 
left  at  Limehouse  by  the  pilot,  determined  that  the  waterman 
^as  not  subject  to  the  penalty.  (1) 

The  statute  directed  that  a  sufficient  number  of  cinque-port 
pilots,  not  less  than  eighteen  at  a  time,  and  in  suocesrioo  ftom 
time  to  time,  without  intermission  or  any  unnecessary  delay, 
should,  at  all  seasonable  times  by  day  and  night,  constantly 
ply  at  sea,  or  be  afloat  between  the  South  Foreland  and  Dunge- 
vnes^  to  take  charge  of  ships  coming  from  the  westward  (2) ; 
and  that  {Hx>per  signals  should  be  established,  to  be  made  at  sig- 
nal-houses erected  on  commanding  situations  near  Dover,  to  give 
notice  of  fleets  coming  from  the  westward;  and  that  upon  tfie 
making  of  signals,  giving  notice  of  the  approach  of  a  fleet  fr<Hn 
the  westward,  all  dnque-port  pilots  not  on  duly  at  the  time 
should,  according  to  such  rules  and  r^ralations,  as  to  number, 
rotation,  or  otherwise,  as  might  be  made  in  that  behalf  forth- 
with prepare  to  go  afloat,  and  go  off  in  time  to  fall  in  with  sucli 
vessels,  on  pain  of  forfeiting,  in  case  of  n^;leot,  for  the  first 
oflence  jt20,  for  the  second  offence  the  delinquent  is  to  be  sus- 
pended from  his  office  for  twelve  months ;  for  the  thirds  he  is  to 
torkk  his  license  to  act  as  pilot,  and  to  be  rendered  incapable 
of  acting  afterwards  in  that  capacity.(S}.  The  master  of  a  ves- 
sel so  coming  from  the  westward,  and  bound  to  a  place  in  the 
rivers  Thames  or  Medway,  not  having  a  duly  qualified  dnqiie- 
port  pilot  on  board,  is  obliged,  on  the  arrival  of  the  vessel  ofi^ 
Dnngaiess,  and  until  she  has  passed  the  buoy  of  the  brake, 
or  a  line  to  be  drawn  firom  Sandown  castle  to  that  buoy  (unless 
in  the  meantime  she  has  received  a  proper  cinqoe-port  pilot  on 
board),  to  display  and  keep  flying  the  usual  signal  for  a  pibt 
to  come  on  board ;  and  if  a  duly  qualified  einque*{N>rt  pilot  be 
widiinhail  or  approaching,  and  within  half  a  mile,  widi  the  pro* 
per  distinguishing  4ag  or  vane,  the  master  is  boand,  by  heaving 
to  in  proper  time,  or  shortening  sail,  or  by  all  practicable 


(1)  The  King  v.  Neale,  8  T.R.  53  Geo.  8.  c.  140.  s.  17. 

241.  (3)    52  Geo.  3.    c.  39.   s.  10. 

(2)  This    regulation    may   be.  53  Geo.  3.  c.  140.  s.  17. 
suspended   by  order  in  council. 
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means  oonsisteat  with  the  safety  of  the  veisel,  to  fadUtate  the 
pilots  gettii^  OD  board,  and  to  give  him  the  charge  of  pilotmg 
the  ship.  And  every  person  in  conunapd,  who  does  not  display 
and  keep  flying  the  usual  signal  for  a  pilot  to  come  on  board, 
from  the  time  the  vessel  has  arrived  off  Dungeness,  and  until 
she  has.  passed  the  buoy  of  the  brake,  in  a  line  to  be  drawn 
finom  Sandown  castle  to  the  said  buoy  (unless  in  the  meantime 
a  duly  qualified  pilot  has'  come  on  board),  or  who  declines  to 
take  the  cinque-port  pUot  on  board,  or  to  give  the  charge  of 
his  vessel  to  such  pilot,  who  does  not  heave  to^  shortoi  sail,  or 
otherwise  fiicilitate  the  pilot's  coming  on  board,  so  far  as  is  oon- 
aistent  with  the  safety  of  the  vessel,  is  liable  to  forfeit  double 
the  amount  of  the  sum  which  would  have  been  demandable  finr 
pilotage,  and  the  further  sum  of  ^5  for  every  fifty  tons  of  the 
ship's  burthen ;  but  the  j£B  penalty  is  not  recoverable,  unl^ 
the  corporation  of  the  Trini^  House,  <x  the  lord  warden  for  tW 
cinque  ports,  or  his  lieutenant  shall  authorize  by  writtai 
CjfBVtifieate  the  proceedmg  for  the  penal^.  Provided  that  if  a 
ship  bound  to  the  rivers  Thames  or  Medway  shall  anchor  any  ^ 
where  in  the  Downs,  between  the  South  Foreland  and  «  Upe 
duRwn  firom  Sandown  castle  and  the  south  buoy  of  the  li^eak^ 
having  on  board  a  licensed  pilot,  but  not  a  cinque-port  pilpt» 
it  shall  be  lawful  for  a  cinque-port  pilot  to  repair  on  board 
her,  at  any  time  befi>re  the  vessel  has  been  at  anchor  one  hour 
with  the  signal  for  a  pilot  flying,  and  to  take  charge  of  her  up 
those  rivers  (1).  The  penalty  to  be  paid  by  the  master  of  a 
vessel  who  refuses  to  take  a  pilot  on  board  on  arriving  fix>m  the 
westward,  bound  to  any  {dace  in  the  Thames  or  Medway,  ia 
double  the  amount  of  the  sums  payable  ^r  pilotage  from  the 
place  at  which  he  is  bound  first  to  take  a  pilot  on  board  to 
the  termination  of  his  voyage ;  as  if  a  ship  in  her  course  from 
the  West  Indies  come  from  the  westward  of  Folkstone,  bound 
for  London,  the  double  pilotage  is  to  be  calculated  for  the 
voyage  up  to  Gravesend,  and  not  merely  to  the  Downs  (3).  A 
<unque-port  pilot,  taking  charge  of  a  vessel  into  the  ThiAnes 
or  Medway,  who  quits  the  vessel  at  Chrftvesend  or  in  any  odier 
part  of  the  Thames,  or  in  any  part  of  the  Medway,  before  the 
vessel  has  arrived  at  the  phice  in  the  river  to  which  she  is 
bounds  without  theconsmt  of  the  master,  unless  some  other  duly 


(1)  52  Geo.  3.  c.  39.  s.  1 L  (2)  Mackie  v.  Landon,  6  Taunt. 

256.     1  Marsh,  585.  S.  C. 
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qualified  pilot  hiui  been  taken  on  board  and  has  assumed  the 
conduct  of  the  ship,  is  liable  to  forfeit  his  pilotage^  and  to  un- 
dergo such  other  penalty  as  may  be  in  force  against  a  pilot  who 
leaves  a  vessel  befpre  she  arrives  at  her  place  of  destination  (1). 
The  statute  52  Geo.  S.  c.  S9.  required  that  lists  of  the  christian 
names  and  surnames^  ages,  and  places  of  residence,  of  all  pilots 
in  England,  should,  with  the  dates  of  their  appointments,  on 
or  before  the  SlstDec.  1812^  be  transmitted  to  the  corporation 
of  the  Deptford  Trinity  House,  at  their  court-house  in  London, 
distinguishing  the  limits  within  which  the  pUots  were  appointed 
to  act,  and  thenceforward  from  time  to  lime  as  each  appointment 
of  a  pilot  should  take  place;  and  also  duplicates  of  such  lists 
to  the  commissioners  of  the  customs  in  England ;  annexing  to 
the  lists  to  be  transmitted  to  the  Trinity  House  the  rates  of  pilot- 
age, and  also  stating  the  rules  established  in  relation  to  such 
light-houses,  if  they  have  been  made  by  any  authority  but  by 
act  of  parliament,  or  the  corporation  of  the  Deptford  Trinity 
House;  and  that  the  same  when  so  completed  should  be  trans- 
mitted by  the  respective  corporations  and  persons  by  whom 
pilots  are  appointed  in  any  of  the  ports,  harbours,  or  rivers, 
or  <m  any  of  the  coasts  of  England ;  and  that  these  corpora- 
tions and  persons  should  transmit  to  the  Trinity  House  corpora- 
tion, at  their  court-house  in  London,  annually  on  the  Slst  of 
December,  or  within  one  calendar  month  afterwards,  an 
annual  list,  corrected  up  to  the  S  1st  of  December,  of  the  names 
and  residences  of  pilots  within  their  several  jurisdictions,  and 
stating  such  alterations  as  have  been  made  in  the  rules  for 
governing  pilots  within  their  r^pective  districts  (2).  The  same 
statute  also  required,  with  a  view  to  the  laws  of  the  quarantine 
system,  that  the  commissioners  of  the  customs  should,  within 
one  month  from  the  S  1st  Dec.  1812,  transmit  to  the  principal 
officers  of  the  revenue  under  their  management  at  the  several 
ports  in  England,  the  names  and  places  of  residence  of  such 
pilots  in  the  lists  so  transmitted  to  them  as  shall  reside  within 
the  limits  of  each  port  respectively,  and  so  irom  thenceforward 
the  name  of  each  pilot  of  whose  nomination  they  shall  receive 
notice  from  the  pr(q)er  authority,  in  order  that  the  principal 
officers  at  the  several  ports  may  be  enabled  to  communicate  to 
every  pilot  within  the  limits  of  the  port  respectively,  all  pro- 


(1)  52  Geo.  3.  c.  39.  s.  12.  Bennet  v.  Miota,  1  Moore's  Rep. 

(2)  52  Qeo.  3.    c.  3P.    ».  64.     4.     7  Taunt.  259,  260, 
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clamationg  or  orders  in  council  respecting  the  performance  of 
quarantine  by  ships  arriving  firom  infected  places.  (1) 

It  is  now  further  required  by  the  statute  Bfi  Geo.  S.  c.  1 40*  that  Bottmen. 
140  boatmen  shall  be  licensed  by  the  lord  warden  of  the  cinque- 
ports,  or  the  deputy  lieutenant-goyemor  of  Dover  castle>  or  such 
other  persons  as  shall  be  from  time  to  time  eqpedaUy  authorized 
for  that  purpose  by  the  lord  warden  within  the  jurisdiction  of 
the  cinque  ports,  for  assisting  ships  in  distress,  and  conducting 
them  into  and  out  of  the  harbours  of  Dover,  Ramsgate,  Mar- 
gate, and  Folkstone^  and  putting  licensed  dnque^port  pilots  on 
board  of  vesseb  coming  from  the  westward  and  bound  up  the 
rivers  of  Thames  and  Medway;  and  that  50  of  such  boatmen 
shall  constantly  reside  at  Dover,  50  at  Deal,  20  at  Ramsgate, 
and  20  at  Margate;  and  that  all  such  boatmen  shall  be  respect- 
ively required  by  such  licenses  so  to  reside  at  the  respective 
places  to  be  specified  in  their  licenses,  and  shall  upon  quit- 
ting their  places  of  residence,  or  neglecting  to  use  or  act 
under  them  for  the  space  of  two  months,  unless  prevented  by 
illness,  forfeit  their  licenses;  and  that  all  such  boatmen,  pre- 
viously to  the  licenses  being  granted,  shall  be  examined  as  to 
their  knowledge  of  the  coast  and  their  ability  to  conduct  vessels 
into  the  Downs,  and  the  harbours  of  Dover,  Ramsgate,  Mar- 
gate, and  Folkstone,  by  the  commissioners  of  the  lord  warden 
of  the  cinque  ports  for  settling  salvage^  and  the  other  commis- 
foxmers  appointed  by  the  act,  at  the  respective  places  at  which 
the  boatmen  apply  to  be  licensed,  at  a  meeting  to  be  held  for 
'  the  purpose  of  the  act,  upon  whose  certificate  the  lord  warden 
or  his  lieutenant, '  or  the  deputy  lieutenant-gpvemor  of  Dover 
castle,  or  other  person  duly  authorized,  is  empowered  to  giant 
the  license.  (2) 

The  law  requires  that  no  person  shall  take  chai^  of  a  vessel  %  Licmim  and 
nor  in  any  manner  act  as  pUot,  nor  receive  any  compensation  for  ^^""^^ 
acting  as  pilot,  unless  he  is  authorized  by  some  lawful  license, 
nor  until  the  license  has  been  registered  by  the  principal  officers 
of  the  custom-house  of  the  place  at  or  nearest  to  which  the 
pilot  shall  reside,  nor  without  having  his  license  at  the  time  of 
his  so  acting  in  his  personal  custody,  ready  to  be  produced,  and 
which  he  shall  actually  produce  (8)  to  the  master  or  other  per- 
son desirous  of  employing  him  as  a  pilot;  and. further,  that  no 

■     ■  '  ■   ■  ■  ■    ■  Mill  ■■  ■    I    — ■  I  ■  ,1 

(1)  52  Geo.  3.  c.  39.  s.  65.  (3)  Usher  v.  Lyon,  2  Price,  1 18 

(2)  53  Geo.  3.  c.  140.  b.  1.  —121,  2. 

£  S 


54  Of  Pilots.  [Ch.3. 

person^  although  duly  lioensed  toact  as  pQoC,  shall  act  m  that 
capacity  out  of  the  limha  expressed  in  his  lioensei  or  bqrond  the 
extent  of  his  qualification  (except  in  particular  cases  of  pilots  o£ 
a  lower  dass  acting  in  the  absence  of  pflots  of  higher  cfaisses),  on 
pain  of  forfeiting  for  the  first  ofience  not  less  than  jf'lO  nor 
more  than  i^SO,  and  for  a  second  or  snbseqnoit  ofience  not  less 
than  jfSO  nor  more  than  j£m  (1).  A  paiticnlar  descrifttion 
of  die  pilot's  person  is  written  in  or  indorsed  npon  his  licen8e.(2) 

It  is  lawfol  for  a  licensed  pilot  to  supersede  a  perscm  not 
licensed  in  the  conduct  of  the  vessel;  and  a  master  who  con- 
tinues to  act  himself  as  pilot,  or  who  continues  an  unlicensed 
person^  or  a  licensed  person  acting  out  of  the  limits  for  which  he 
is  qualified,  aft^  a  licensed  pilot  has  ofiered  himself;  voAe^erj 
person  assuming  or  ooptinuing  in  the  conduct  of  avessel  without 
being  duly  licensed  for  the  particular  limits  after  a  licensed  pflot 
has  oflfered  himself,  are  severally  liable  to  forfeit  fcnr  each  oflfenoe 
a  sum  not  exceeding  £S0  nor  less  than  £W  (3).  But  it  seems 
that  in  order  to  a£fect  the  master  with  penalties  under  this  dause^ 
the  pilot  must  produce  his  license^  on  his  demanding  to  be  taken 
on  board  and  put  in  the  management  of  the  vessel,  although  the 
pilot  had  the  license  in  his  personal  custody,  and  the  master 
*  knew  that  he  was  invested  with  an  oflBcial  character,  and  refiised 
to  employ  him,  without  requiring  the  license  to  be  produced  (4).' 
The  Stat.  52  Geo.  S.  also  pcrints  out  the  necessary  qualifications 
of  persons  who  are  to  be  licensed,  as  mentioned  in  the  act.  (5) 

3.  Ducks  cf  The  act  52  Geo.  3.  in  order  to  secure  a  compliance  on  the 

'"^  part  of  the  pilot  with  his  general  authority  and  duty,  provides, 

diat  every  pilot  duly  licensed,  who  shall  when  disengaged  or  on 
any  frivolous  pretext  decline  to  take  charge  of  a  vessel,  unless 
such  cause  be  shewn  as  will  justify  his  not  taking  charge  of  her ; 
or  who  shall  decline,  on  being  required  by  a  captain  of  one  of 
his  majesty's  ships,  or  by  an  oflicer  of  the  society  to  which  the 
pilot  belongs,  or  by  the  master  of  the  vessel,  to  come  on  board  of 
her ;  or  who  declines,  on  being  required  by  a  commissioned  offi- 
cer in  the  navy,  or  a  principal  officer  of  the  customs,  or  a  per- 


(1)  52  Geo.  3.  e.  39.  s.  46.  Usher        (2)  52  Geo.  3.  e.  39.  s.  44. 
V.  Lyon,  2  Price,  118.    On  death,        (3)  52  Geo.  3.  c  39.  s.  34. 
license  to  be  returned  to  corpora-        (4)  Usher  v     Lyon>  2    Price 
tton,  penalty  201.  or  408.  s.  47.  •  1 18. 
and  see  Fierce  v.  Hopper,  1  Strange        (5)  52  deo.  3.  c.  143.  s.  5. 
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3on  interested  as  principal  or  agent  on  behalf  of  a  vessel  wautiii|^ 
a  pilott  to  go  <^  to  and  take  charge  of  her  when  it  is  consistenjt 
with  safety  to  do  so ;  or  who  shall  exact,  demand,  or  bargain 
tor  a  larger  fct  or  reward,  or  a  greater  price  or  hire  for  pilotage 
than  that  established  by  the  rates  or  rules  made  upon  this  sub- 
ject ;  or  who  shall  in  anywise  delay  going  on  board  the  vessel: 
or  takiiq^  charge  of  her ;  or  who  shall  quit  the  vessel  or  decline 
ihe  piloting  thereof  after  he  has  been-  engaged  or  after  going 
alongside,  without  leave  of  the  captain  of  one  of  his  majesty'f 
ships,  or  c^the  person  in  command  of  the  vessel,  or  before  the 
service  has  been  performed  for  which  he  was  hired ;  or  shall  by 
dmnkemiess  render  himself  incapable  of  conducting  a  vessel,  or  ' 
negligently  or  wilfully  (1.)  run  a  vessel  on  shore,  or  lose  it,  or  do 
«ny  injury  to  it,  or  to*  die  tackle  or  furniture^  or  shall  lend  his 
Kcenae  to  an  unlicensed  person  to  enable  him  or  assist  him  to 
act  or  daim  to  act  as  a  licensed  pilot ;  he  shall -forfeit  for  every 
offence  a  smn  not  exceeding  if  100  nor  less  than  if  10,  and 
^sfaall  be  liable  to  be  dismissed'  from  beingy^  or  suspended  from  ' 

acting  as  a  pilot,  at  the  discretion  of  theDeptford  Trinity  House^. 
or  of  any  odier  person  or  corporation  by  wliom  the  license  was 
granted  (2).  A  penalty  not  exceeding  if  50,  nor  less  than  if  IQ, 
together  with  the  risk  of  deprivaticm  or  suspension,  at  the  dis- 
cretion of  the  licennng  authority  is  ako  incurred  by  every  It- 
eenaed  pilot  who  MH  make  use  of  or  compel  ar  person  in  com- 
mand of  a  vessel  to  make  use  of  any  boat,  anchor,-  cable,  hawser, 
«r  any  otiier  matter  or  thing  for  the  service  of  a  vessel,  beyond 
what  is  actually  mleeflsary  for  its  use,  with  intent  to  enhance  the 
chaige  of  pilotagie  or  pilot  assistance  whether  he  acts  in  this 
manner  for  the  emolument  of  himself  or  of  any  other  person  (3). 
A  penalty  not  exceeding  jf  100,  nor  less  than  j620,  is  also  in- 
eiirred  by  any  person  acting  as  pilot,  who  shall  wilfully  and 
knowingly  conduct  or  betray  a  vessel  into  danger,  in  a  manner 
not  alieady  provided  against  by  statute,  or  shall  unnecessarily 
•r  improperly  cut  a  cable  belonging  to  a  ship  ;  or  shall  by  wil- 
M  misrepresentation  of  circmnstances,  upon  which  the  safely  of 
the  vessel  appears  to  depend,  endeavour  to  obtain  the  conduct 
of  her.  (4) 

The  charge  of  pilotage  is  regulated  in  various  places  by  usage,  4*  Piioug^* 
or  statute,  and  generally  increases  in  proportion  to  the  depth  of 


(1)  Also  remedy  by  civil  action,     to  pilot's  neglect,  see  also  post, 
t.  31 .  post.  (3)  52  Geo.  3.  c.  39.  s.  52. 

(2)  52  Geo.  3.  c.  39.  s.  51.   As        (4)  52  Geo.  3.  c.  39.  s.  53^ 
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the  water  which  the  vessel  draws  (1).    The  stat  52  Geo.  3.  ocm- 
tainsj  in  a  table  annexed  to  the  act,  the  rates  or  prices  to  betaken 
by  a  pilot  licensed  by  the  Deptford  Trinily  House  for  piloting 
or  conducting  a  vessel  from  place  to  place,  and  prohibits  the 
taking  of  any  greater  recompence  (2)  •     It  also  contains  the  rates 
to  be  demanded  by  a  pilot  licensed  by  the  l(Hxi  warden  of  the 
cinque-ports   and    constable   of  Dover   castle  or  his    lieute- 
nant (S).     The  rates  prescribed  by  the  old  stat.  8  Geo.  1.  c.  15. 
were  held  applicable  only  to  the  Trinity  House  pilots,  and  not 
binding  upon  another  person^  who  «in  their  absoice  took  the 
charge  of  a  ship  in  pursuance  of  the  provisions  in  the  Sd  section 
of  the  act  (4).     All  sums  of  money  that  become  due  to  any 
licensed  pilot  for  pilotage,  may  imder  the  new  act  be  recovered 
from  the  owners  or  masters  of  ships,  or  from  the  consignees  or 
agents  of  such  ships,  not  being  foreign  vessels,  who  have  paid  or 
made  themselves  liable  to  pay  any  other  charge  for  the  vessel  in 
the  port  of  delivery,  and  may  be  levied  according  to  the  amoimt 
of  the  sums,  in  such  manner  as  any  penalties  may  be  levied  by 
virtue  of  the  act,  demand  being  made  in  writing  14  days  at 
least  before  the  levy.     The  act  further  directs,  that  the. con- 
signees or  agents  of  all  foreign  vessels,  who  have  paid  or  engaged 
to  pay  any  charge  whatever  in  relation  to  the  ship,  shall  be  lia- 
ble to  the  payment  of,  and  shall  pay  all  sums  for  pilotage  due  to 
the  pilots  who  have  piloted  the  vessels,  on  proof  being  made 
within  15  days  after  the  pilotage  has  been  performed,  on  the 
oath  of  such  pilot  before  a  justice  of  the  peace,  that  the  same  has 
not  been  paid  by  tlie  captain,  if  payment  thereof  shall  be  de- 
manded from  such  consignee  within  21  days  thereafter;  auch 
sums  are  recoverable  in  like  manner  as  any  penalty  under  jS20 
may  be  recovered  by  virtue  of  the  act,  and  such  consignees  or 
agents  of  foreign  ships  are  authorized  and  empowered  by  the  act 
to  retain  in  their  hands,  out  of  monies  received  on  account  of  such 
foreign  ship,  or  on  account  of  the  owners,  so  much  as  will  be 
sufficient  to  discharge  the   pilotage  and  expences  (5).       The 
charge  of  pilotage  under  the  old  statutes,  where  the  service  was 
performed  in  a  river  within  the  body  of  a  county,  was  held  not 
to  be  recoverable  by  suit  in  the  court  of  admiralty  (6).     Under  a 
stipulation  in  a  charter  party,  by  the  freighter  of  the  vessel,  to 

(1)  Abbot  on  Shipping,  p.  2.  c.  5.        (4)  The  Nelson,  6  Rob.  Adm. 

(2)  52  Geo.  3.  c.  39.  s.  3.  Ta-    Rep.  227. 

ble  A.  Each  pilot  pays  3  guineas  a        (5)  52  Geo.  3.  c.  39.  s.  58. 
year  to  the  corporation,  s  4.  (6)  Ross  v.  Walker, 2  Wil$.  264. 

(3)  52  Geo.  3.  c.  39.  s.9. 
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pay  certain  pilotage  and  port  charges',  for  a  particular  voyi^e^ 
the  entire  sums  must  be  paid,  although  only  a  part  of  the  cargo  . 
is  delivered ;  for  they  are  not  in  their  nature  capable  of  appor- 
tionment (1).  It  is  observed  in  Beawes,  that  the  master  of  an 
Eogiish  collier  i&  considered  by  the  Flemings  and  the  Dutch  to 
be  competent  to  act  as  pilot  in  conducting  his  ship  from  New- 
castle to  their  ports,  and  accordingly  in  the  case  of  a  ship 
freighted  at  Shields  by  a  Flemish  merchant  at  Ostend,  with 
coals  for  that  port,  he  refused  to  allow  the  charge  of  a  pilot;  the 
matter  was  referred  to  arbitration,  the  British  vice-consul  Morti- 
mer being  one  of  the  arbitrators,  when  it  appeared  that  the  ship 
was  driven  by  stress  of  weather  into  Yarmouth  Roads^  which 
are  pilot's  water,  and  a  pilot  offering  his  service,  he  accepted 
him.  Had  he  done  otherwise^  he  would  have  been  answerable  to 
the  owners  for  the  ship  in  case  the  same  had  been  lost,  and  to  the 
freighter  for  his  coals ;  it  was  therefore  decided*  that  the  freighter 
was  bound  to  allow  the  pilotage.  Pilotage  is  allowed  in  most 
charterparties,  but  not,  it  is  said,  in  those  made  for  colliers  in  * 
England  (2).  The  charge  for  pilotage  is  not  recoverable  on  an 
illegal  adventure,  as  in  respect  of  a  voyage  to  an  enemy's 
country  (3);  or  of  a  martial  expedition,  undertaken  by  agree- 
ment between  individuals  without  the  sanction  of  any  govem- 
m^it,  on  the  terms  that  those  who  embark  in  it  shall  receive 
prize  money  and  an  allotment  of  land  (4). 

• 

Tbfipenalfy  to  be  paid  by  the  master  of  a  vessel  which  is  5-  Penalty ibr 
piloted  or  conducted  by  anji  person  but  a  duly  licensed  pilot  llabiiit^^t^ ' 
within  limits  for  which  pilots  are  i^pointed  by  lawful  autho-  penoosoa 
rity(5)is  double  the  amount  of  the  sum  demandable  for  the  MnceofpUot^or 
pilotage  of  the  vessel ;  and  also  an  additional  penalty  of  jSB  for  ^^^^  ^^ 
every  50  tons  burthen  of  the  vessel,  if  the  corporation  of  the 
Trinity  House  of  Deptford-strond  (as  to  cases  in  .which  pilots 
licensed  by  the  corporation  shall  be  concerned),  *or  the  lord 
warden  or  his  lieutenant  (as  to  all  cases  in  which  the  cinque- 
port  pilots  are  concerned)  shall  think  proper,  that  the -person 
prosecuting  should  be  at  liberty  to  proceed  for  the  recovery  of 
the  additional  penalty,  and  shall  certify  the  same  in  writing* 

(1)  Christy  V.  Row,  i  Taunt.    Adm.  Rep.  35.    Gen.  Miranda's 
316.  Expedition    to  Spanish  America, 

(2)  1  Beawes  Lex  Mer.  6  ed.  203.  59  Geo.  3.    ' 

(3)  Benjamin  Franklin,  6  Rob.  (5)  Vide  Law  v.  Hollingsworth, 
Adm.  Rep.  350.     .  7  T.  R. )  60.    Att.  Gen.  v.  Case^ 

(4)  Leandcr,    Murrav,   1  Edw.  3  Price,  319,320. 
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But  the  act  does  not  extend  to  subject  to  penalties  the  master  of 
a  vessel  (not  anchoring  within  the  limits  of  a  place  for  which 
pilots  are  appointed)  who  shall  himself  a6t*  as  pilot  in  passing  up 
and  down  the  En j^h  Channd  or  elsewhere;  in  passing  by  any 
part  of  the  coast  of  England  in  the  course  of  a  royage,  or  within 
the  limits  of  the  port  to  which  his  ship  belongs,  nor  being  a  port 
or  place  In  Nation  to  which  provision  had  been  made  before  the 
52  Geo.  S.  by  act  of  parliament,  or  by  diarter,  for  the  appoint- 
ment of  pilbts ;  or  who  shall  employ  any  person  as  pilot,  or  shall 
himself  act  as  such  for  the  conduct  of  his  ship,  so  long  as  a  duly 
qualified  pilot  shall  not  ofier  assistance  nor  make  a  signal  for 
that  purpose.  Provided  also,  that  the  act  shall  not  extand  to 
prevent  any  persons  from  assisting  a  vessel  in  distress  at  any  time, 
nor  to  subject  such  persons,  or  atiy  master  of  a  vessel  employiog 
such  persons,  to  the  penalties  of  the  act  in  respect  of  such  assist* 
ance  given  during  distress,  or  under  circumstances  rendering  it 
necessary  for  the  master  to  avail  himself  of  the  best  assistance 
that  could  be  procured  (1). 

The  statute  52  Geo.  S.  c.  39.  also  points  out  in  what  cases  the 
owner  or  master  is  responsible,  on  account  of  his  not  having  a 
pilot  on  board,  and  ascertains  the  extent  of  such  liability.  It 
provides  that  no  owner  or  master  shall  be  answerable  for  any  loss 
or  danvage^  nor  shall  any  ship-owner,  or  any  consignee  of  goods 
be  prevented  from  recovering  a  loss  or  damage  upon  a  contract 
<^  insurance,  or  upon  any  other  cdhtract  relating  to  the  ship  or' 
^^gp9  hy  season  of  no  pilot  being  on  board,  unless  it  be  proved 
that  the  want  of  a  pilot  has  arisoi  from  any  refusal  to  take  a 
pilot  on  board,  or  from  the  wilful  neglect  of  the  master  in  not 
heaving  to,  or  using  all  practicable  means,  consistently  with  the 
safetjr  of  the  vessel,  for  the  purpose  of  taking  on  board  any  pilot 
who  shall  be  ready  and  shall  offer  to  take  charge  of  the  vessel  (2). 
Previously  to  this  enactment,  the  court  of  king's  bench  had  de* 
cided  that  the  assured  could  not  recover  on  a  policy  where  the 
vessel  was  unprovided  with  a  pilots  although  it  did  not  appear 
that  the  loss  was -directly  imputable  to  the  want  of  skill  in  those 
who  navigated  the  vessel  (9).  This  decbion  did  not  proceed 
upon  the  particular  effect  of  the  pilot  laws  of  this  country,  but 
on  the  ground  that  there  was  no  person  on  board  the  vessel 

<1)  52  Geo.  3.  c.  39.  s.  59.  cited        (2)  52  Geo.  3.  c.  39.  s.  26. 
and  commented  upon,    3   Price,         (3)     Law    v.    Hoilingswortht 
319,320.  7T.R.  160. 
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ootntieteDt  to  conduct  her ;  bul  the  mercantile  wriferB  itate  in 
general^  that  if  the  master  of  a  vessel  in  tempestuous  weather 
finds  himself  in  a  place  rqputed  to  be  dangerous^  usually  denomi-  ^ 
nated  pilot's  water,  and  a  pilot  offers  to  come  on  boartU  which 
offer  he  refuses  to  accqit,  the  master  in  such  a  case  is  liable  to 
his  owners,  freighters,  or  insurers  for  the  damage  ex  loss  of  ship 
and  cargo,  if  either  happen  in  his  attempting  the  paasage  with-^ 
out  a  pilot  (1  )*  The  statute  62  Geo.  3.  further  provides,  that  if 
the  owner  of  a  vessel  shall  become  liable  under  the  circumstances 
just  mentioned  (2),  he  shall  not  be  responsible  for  such  loss  or  da- 
mage beyond  the  value  of  the  vessel  and  her  appurtenances,  and 
the  fre^ht  due  or  to  grow  due  during  the  voyage  (8)«  By  the 
value  of  the  sh^)  is  meant  the  value  at  the  time  of  the  loss,  and 
not  at  the  time  of  the  commencement  of  the  voyage*  And  in 
calculating  the  value  of  freight  due  or  to  grow  due,  money  actually 
paid  in  advance  is  to  be  included.  (4) 

No  owner  or  master  of  a  vessel  is  responsible  for  any  loss  or 
damage^  nor  is  any  ship-owner  or  any  consignee  of  goods  de- 
jMived  of  his  remedy  on  a  contract  of  insurance,  or  upon  any 
other  contract  relating  to  the  vessel  or  its  cargo>  by  reason  of 
the  neglect,  default,  incompetency,  or  incapacity  of  any  pilot 
taken  on  board  in  pursuance  of  the  provisions  of  the  52  Geo.  S.(5) 
Kor  did  the  act  extend  to  deprive  any  person  of  a  remedy  by 
cavil  action  against  pilots  or  other  persons  which  they  would 
have  had  if  the  statute  had  not  been  passed  (6).  The  master  of  a 
vessel  therefore^  which  h A  a  pilot  oa  board,  is  not  answerable 
for  damage  occasioned  by  the  mismanagement  of  her,  mdess  it 
be  expressly  proved  that  the  injury  arose  from  the  personal  mis- 
conduct of  the  master  and  his  servants;  and  the  master  is  not 
compelled,  in  order  to  absolve  himself  from  responsibility,  to 
prove  that  (he  damage  was  occasioned  by  the  personal  roiscon-  ' 
diict(^thepilot(7)*  The  protection  a£R>rded  to  the  master  on  the 


(1)  1  Beawes's  Lex  Mer.  6  ed.  of  all  piloto  at  Trinity  House.  &c. 
203.  s.  64. 

(2)  Sect.  26.  supra.  (7)  Bennet  ?.  Moite,  7Taunt.258. 

(3)  52  Geo.  3.  c  39.  s.  27.  and  1  More,  4.  S.  C.  Holt  C.  N.  P. 
see  as  to  owner's  liability  Id  gene-  369.  S.  C  Nicholson  v.  Mounsey' 
ral,  53  Geo.  3.  c.  159.  15  East.  384.  Stort  v.  Clements! 

(4)  Wilson  V.  Dickson,  2  Barn.  Peake's  Rep.  107.  Carruthers  v! 
&  Aid.  2.  Sydebotham,  4  M.  &  S.  77.  bui 

(5;  52  Geo.  3.  c.  39.  s.  30.  seeBowcher  v.  Noidstroin,  ITaunt. 

(6)  52  Geo.  3.  c.  39.  s.  3 1 .  as  to  568. 
pilot's  neglect,  &c.  s.51.   A  list 
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ground  of  the  pilot's  superintendance  extends  not  only  to  inju- 
ries d<me  on  board  the  vessel,  but  also  to  damage  occasioned  to 
other  vesselsj[l).  It  extends  also  to  an  injury  done  to  a  king's 
ship,  as  well  as  to  the  vessel  of  an  ordinary  person  (2) ;  but  the 
clause  which  removes  the  burthen  from  the  master  or  owner  to 
the  pilots  like  most  of  the  provisions  of  the  52  Geo.  S.,  is  confined 
to  the  pilots  of  particular  districts  (3).  The  court  of  exchequer 
therefore,  in  a  late  case,  determined  that  the  owners  of  a  mer- 
chant vessel  which  run  foul  of  and  damaged  a  king's  ship  lying 
in  the  Mersey,  were  liable  in  an  information  for  damages  in  the 
nature  of  an  action  on  the  case,  although  she  had  a  licensed 
pilot  on  board  at  the  time  of  the  accident ;  and  the  reason  as- 
signed for  this  determination  was,  that  the  Liverpool  pilot  act 
is  not  either  of  itself  or  by  reference  to  the  52  Geo.  8.  imperative, 
compulsory,  or  penal  with  regard  to  the  captain's  taking  a  pilot 
on  board  whilst  lying  at  anchor^  but  merely  subjects  himself  to 
the  pajrment  of  the  pilot's  regulated  allowance  on  refusal  (4>). 
However,  the  court  of  king's  bench  has  determined  that  the  mis- 
conduct of  a  Liverpool  pilot  appointed  under  the  statute 
37  Geo.  3.  c.  78*  is  not  to  be  considered  as  so  far  idehdfied  with 
the  acts  of  the  owner  and  master  as  to  prevent  the  insured  from 
recovering  against  an  underwriter  an  average  loss  upon  a  da^ 
mage  by  stranding  occasioned  by  the  neglect  of  such  pilot  (5). 

All  penalties  imposed  by  the  stat.  S2  Geo.  3.  or  by  any  by-law 
made  under  its  authority,  not  exceeding  M'SO,  or  in  respect  of 
which  the  prosecutor  shall  proceed  for  £20  only,  with  the  as- 
sent of  the  corporation  of  the  Trinity  House,  or  the  warden  of  the 
cinque^ports  are  recoverable  by  prosecution  before  a  justice 
within  six  months  (6),  and  penalties  above  ^£"20.  by  action  of 
debt  in  any  of  the  courts  of  record  at  Westminster,  to  be  com- 
menced within  12  months  (7) ;  but  if  it  shall  be  made  to  appear 
as  soon  after  as  the  circumstances  of  the  case  will  admit,  that  the 
commencement  of  the  prosecution  has  been  delayed  by  reason 
of  the  absence  of  any  party  or  parties,  whether  o£Pending  or 
complainings  or  of  any  necessary  witness,  then  upon  such  cir- 

(1)  Ritchie  v.  BowsfieId»  7  302.  Liverpool  act,  37  Geo.  3. 
Taunt.  309.  'c.  78.  sed  vide  Carruthers  v.  Syde- 

(2)  See  Att.  Gen.  v.  Case,  3    botham,  4M.  &  S.  81— 85,  &c. 
Price,  317,  8.  (5)  Carruthers  v.  Sydebotham. 

(3)  Att.  Gen.  v.  Case,  3  Price,     4  M.  &  S.  77. 

302. 320,  1 ;  but  see  Carruthers  v.         (6)  52  G.  3.  c.39.  s.  71 .        , 
Sydebotham,  4  M.  &  S.  77,  &c.  (7)  52G.  3.  c.  39.  s.  72. . 

(4)  Att.  Gen.  v.  Case,  3  Price, 
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cumstances  being  stata]  by  affidavit  made  before  a  judge  of  one 
of  the  courts  of  record  at  Westminster,  such  judge  may  order 
or  authorize  the  commencement  of  the  prosecutipn  within  such 
farther  time  as  he  shall  think  fit  to  limit  (1).  The  act  52  Geo.  d. 
dees  not  however  extend  to  aflfect  or  impair  the  jurisdiction 
of  the  court  of  loadmanage  or  high  court  of  admiral^  (2),  nor 
(in  general)  any  separate  jurisdictions  or  establishments.  (S) 


(1)  52  Geo.  3.  c.  39.  s.  72.  (3)  52  Geo.  3.  c.  39.  s.  32.  Ab- 

(2)  52  Geo.  3.  c.  39.  s.  7Z.  bott  on  Shipping,  4  ed.  179. 
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CHAP.  IV. 

Of  Quarantine. 

Tl^E  will  now  proceed  to  consider  in  what  manner  and  to 
what  extent  the  commerce  of  this  country  is  affected  by 
the  regulations  of  the  quarantine  system.  In  treating  of  these 
laws  it  is  proposed  to  enquire  in  the  first  place  into  their  expe* 
diency  and  necessity ;  secondly^  to  explain  the  word  quarantine 
and  the  other  technical  terms  connected  with  the  performance 
thereof;  thirdly,  to  notice  the  existing  regulations  of  quaran* 
tine,  the  authority  under  which  it  is  performed,  the  mode  of  per- 
ibrmingit,the  duty  of  the  master  and  pilot,  thepenalties  that  attach 
onleavingthevesselj  theoffioers  entrusted  with  the  execution  of  the 
laws  relating*  to  quarantine,  the  places  of  performing  it,  the  qua- 
rantine duties,  the  mode  of  recovering  forfeitures  and  penalties,  the 
legal  efiect  of  the  performance  of  quarantine  upon  the  contracts 
between  individual,  and  the  practical  inconveniences  which  re- 
sult from  it  to  the  merchant  and  the  ship-owner,  and  ultimately 
to  the  community. 

Necevity  and  Much  Contrariety  of  opinion  has  at  various  times  existed  in 

Quanmhie.^  regard  to  the  contagious  nature  of  some  diseases  which  very  ex- 
tensively afBict  mankind:  in  particular,  the  received  doctrine, 
that  the  plague  is  a  contagious  disease,  liable  to  be  brought 
from  infected  countries,  and  propagated  by  means  of  persons  or 
merdbandize,  has  been  questioned  in  some  recent  publications,  and 
by  medical  gentlemen  of  distinguished  ability  and  knowledge  ( 1  )• 
As  the  quarantine  laws,  which  are  founded  on  the  received 
doctrine  of  contagion,  impose  some  of  the  most  severe  and 
heavy  restraints  to  which  the  commerce  of  Great  Britain  is  sub- 
jected, the  doubts  entertained  of  the  validity  of  that  doctrine, 

( 1 )  Dr.  MacleikD*s  Results  of  an  Dr.  Mitchell's  Tract  and  Evidence 

Investigation,  &c.  2  vols.  8vo.^  and  before  the  House  of  Commons,  in 

his  Pamphlet  printed  ill  the  Pam-  the  Report,     14th    June    181 9» 

phleteer,  No.  20*  page  147  ;  and  page  83f  et  seq. 
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strengthened  by  some  circumstances  which  had  recently  tran- 
aspired  in  evidence  before  a  committee  oF  the  House  of  Com- 
mons, justly  merited  the  attention  of  the  legislature.  Accordingly, 
in  the  commencement  of  the  year  1819,  a  Select  Committee  of 
the  House  of  Commons  was  appointed  ^^  to  consider  the  validity 
of  the  doctrine  of  contagion  in  the  plague ;  and  to  report  their 
observations  thereupoii,  with  the  minutes  of  the  evidence  taken 
before  them^  to  the  House?' 

The  Committee  availed  themselves  of  the  evidence  of  a  num- 
ber of  medical  gentlemen  ^*  whose  practical  experience  or 
general  knowledge  of  the  subject  i^peared'  to  the  Conmiittee 
most  likely  to  furnish  the  means  of  acquiring  the  most  satisfac- 
tory infomjatiott,''  and  th^  had  ^  also  the  evidence  of  a  num- 
ber of  persons  whose  reridence  in  infected  countries,  or  whose 
commercial  or  dfficial  employments,  enabled  them  to  communi- 
cate information  as  to  die  fiicts,  and  on  the  principle  and  efficacy 
of  the  laws  of  quarantine."  In  the  short  report  the  committee 
drew  up  on  the  conclusion  of  the  enquiiy  delegated  to  them,  it 
appears,  although  they  abstained  from  giving  any  opinion  on 
the  nature  and  application  of  die  quarantine  laws,  that  they 
decided  in  favour  of  die  validity  of  the  principles  on  which  the 
r^dations  were  adopted. 

At  present,  therefore^  any  alteration  in  the  quarantine  laws 
and  the  regulations  which  so  heavily  affect  the  mercantile  in- 
terests of  the  country  Ib  not  to  be  expected:  and  it  might 
suffice,  in  a  work  professedly  treating  on  matters'  of  existing 
law^  to  have  simply  introduced  the  short  report  of  the  com- 
mittee, prefixed  to  die  minutes  ef  evidence,  as  preliminary 
to  the  consideration  of  the  quarantine  laws.  But,  induced, 
by  motives  of  curiosity,  as  well  as  the  importance  of  tiie  sub- 
ject, to  peruse  the  minutes  of  evidence,  it  has  appeared  to 
me^  that  in  many  respects  the  evidence  has  a  bearing  on  the 
question  of  a  very  different  complexion  to  what  the  report  is 
calculated  to  give ;  and  it  is  material  to  add,  that  a  difference  of 
opimon,  as  to  the  import  of  the  evidence,  was  likewise  enter- 
tained by  the  able  and  intelligent  chairman  of  the  committee, 
Sir  John  Jackscm  Bart,  whd  with  an  indefatigable  zeal  and  in- 
dustry superintended  the  enquiry  throughout  For,  in  present- 
ing, in  his  place  in  the  house,  the  result  of  the  labours  of  the 
committee^  it  appears  that  he  had  refused  to  concur  in  their 
sentiments ;  and  after  commenting  very  fully  on  the  evidadce^ 
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dencey  and  shewing  its  result,  he  protested  strenuously  against 
the  report  being  adopted. 

It  is  foreign  to  my  intention  to  enter  into  any  analysis  of  the 
minutes  of  the  evidence,  but  there  are  some  circumstances  which 
weigh  so  much  in  support  of  an  opinion  adverse  to  the  report,  that 
I  shall  take  leave  slightly  to  notice  them.  First,  then^  the  re- 
port assumes  the  authority  of  all  the  medical  men  examined, 
with  the  exception  of  two,  for  distinguishing  the  plague  from 
other  .epidemics,  by  its  being  of  a  contagious  and  infectious 
nature,  and  communicable  by  contact  only;  whereas,  on  referring 
to  the  evidence,  it 'will  be  seen  that  this  criterion  of  contact^ 
which  would  go  at  once  to  establish  the  plaffue  to  be  a  specific 
contagious  disease,  and  di£Perent  in  that  respect  firom  epidemic 
fever,  is  confined  as  much  as  I  can  discover  to  the  evid^ice  of 
but  three  or  four  (1)  out  of  nineteen  medical  gentlemen  ex- 
amined, and  many  of  these^  moreover,  do  not  seem  disposed  to 
apprehend  more  risk  of  infection  from  condgui^,  and  the  at- 
mosphere of  a  sick  chamber,  than  from  the  above  assumed  sine 
qua  non  of  actual  contact.  Secondly,  although  by  far  the  ma- 
jority of  the  medical  men  examined  are  in  favour  of  the  received 
doctrine  of  the  conti^ous  or  infectious  nature  of  the  plague,  yet 
it  cleai*ly  appears  that  the  disorder  is  so  much  modified  by  at- 
mospheric influence,  and  by  the  manners,  customs,  and  drcum- 
stances  of  the  pUice  where  it  occurs,  that  strong  doubts  are 
very  generally  entertained  by  them,  .whether  under  any  circum- 
stances the  disease  could  be  received  and  propagated  in  the 
climate  of  Great  Britain.  One  gentleman  very  ibcetiously  re- 
marks that  a  sea  voyage  does  not  agree  with  the  plague,  and 
believes  it  would  die  a  natural  death  befi>re  it  got  round  Cape 
Finisterre  (2).  It  adds  much  to  the  force  of  these  doubts 
and  opinions,  that  it  is  clearly  established  by  the  custon^-house 
returns  (3),  that  notwithstanding  our  very  frequent  intercourse 
with  the  Levant  and  infected  countries,  and  notwithstanding  the 
notorie^  that  the  quarantine  laws  have  been  frequently  eluded, 
and  that  parcels  of  goods  are  abstracted  from  on  board  ships 
and  smuggled  ashore  before  undergoing  expurgation,  there  has 
occurred  no  instance,  ever  since  the  first  establishment  of 
quarantine,  upwards  of  100  years,  of  the  plague  being  fi>und 
on  board  any  ship,  or.  of  any  person  employed  in  the  lazarettos 

(1)  Dr.  Granville,    Dr.  Faulk*        (3)  Appendix,  Report,  Jt^o.  3. 
ncr.  Dr.  Pyni,   Sir  J.  M'Gregor.       pp.  101,  102. 

(2)  Dr.  M'Leod,  p.  42. 
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being  infected.  Neither  does  any  thing  appear  on  the  face  of 
the  evidence  from  which  we  could  infer  that  the  last  great 
plague  which  visited  London  in  1665*6)  was  the  Levant  plague* 
The  conjecture  of  some  four  or  five  of  the  medical  gentlemen 
fiivouring  the  doctrine  of  conti^ion,  as  to  its  being  imported^  is 
rebutted  by  other  medical  conta^onists^  who  concur  in  the  opinion 
of  the  anti'Contagionists  as  to  its  having  been  generated  at  home 
(under  perhaps  some  diseased  constitution  of  the  atmosphere) 
from  the  narrowness  of  the  streets^  the  crowded  state  of  inhabi* 
tantS)  the  accumulation  of  filth^the  want  of  common  sewers  and 
drains,  a  deficiency  in  the  supply  of  water^  &c.  such  as  existed 
in  London  previous  to  the  great  fire  (1) ;  since  which  time  it 
is  an  undisputed  fact  that  not  one  case  of  plague  has  occurred 
in  Great  Britain.  Thirdly^  many  very  striking  examples  came 
out  here  and  there  in  the  evidence  (2)^  of  communication  with 
people  ill  of  the  plague,  where  even  the  sores  had  been 
handled,  and  patients  had  been  slept  with,  without  the  dis- 
ease having  been  communicated.  These  instances,  at  least 
countervail  others,  where^  in  places  in  which  the  disorder  was 
prevalent,  its  communication  from  contiguity  of  situation  was 
inferred :  and  the  knowledge  that  the  Turks  make  no  scruple 
in  wearing  the  clothes  of  their  relatives  deceased  of  the  plague^ 
and  that  the  bedding  and  clothes  of  those  who  die  in  the  pest- 
houses,  as  well  as  of  strangers,  which  are  the  perquisites  of  the 
pashas  or  governors,  are  annually  sold  at  the  public  bazaars,  also 
afibrd  an  answer  to  the  accounts,  some  of  them  absurd  enough(d)^ 


(i)  Dr.  Maclean.  Dr.  Foster* 
p  15.  Dr.  Gladstone,  p.  24. 
Dr.  Curry,  p.  64.     Dr.  Mitchell. 

(2)  Dr.  Maclean.  Dr.  Glad- 
stone. John  Green,  Esq.  Dr. 
Tainsb.    Sir  R.Wilson. 

(3)  Shaking  an  old  feather-bed 
thrown  aside  seven  years  before, 
it  has  been  idly  supposed  rabed  a 
plague  which  carried  ofr5,900.  To 
this  absurd  story  may  be  added  the 
following^  to  which  manyhave  given 
credit.  By  twenty-five  soldiers, 
one  after  another,  putting  on  an 
old  leathern  coat,  10,000  persons 
perished  from  plague.  Some  cords 
used  in  burying  the  dead  twenty 
years  before,  caused*  the  death  by 
plague  of  10,000  people.      The 
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plague  overspread  Paris  in  conse- 
quence of  a  workman  removing 
from  the  walls  of  a  house,  where 
they  had  remained  several  years, 
some  clothes  fouled  with  the 
blood  and  matter  of  plague  sores. 
A  young  man  was  seized  with  the 
plague  by  thrusting  liis  hand  into 
an  old  trunk,  where  a  spider's  web 
instantly  caused  a  plague  sore* 
One  person  was  seized  with  the 
plague  from  holding  a  bit  of  thread : 
another  dropped  down  dead  by 
standing  on  a  Turkey  carpet.  A 
lady  smelling  at  a  Turkey  handker* 
chief  died  on  the  spot.  Some 
children  playing  on  clothes  laid 
out  to  the  sun  caught  the  plague, 
and  all  perished. 
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of  die  intiodiiction  of  the  plague  into  vuioof  places,  and 
Itt  subsequent  propagation.  I  shall  condnde  these  prelfauK 
nary  obserrations  on  the  necessi^  and  expediency  of  quaran- 
tine^ by  earnestly  recommendingto  those  interested  in  th^  subject  a 
perusal  of  the  evidence,  which  concentrates  many  valuable  fiicts, 
and  will  lay  the  foundation  of  iiiture  enquiry :  and  I  would  par- 
ticularly solicit  attention  to  the  full  and  able  evidence  of 
Dn.  Maclean  and  Mitchell,  who  mainly  oppose  the  doctrine  of 
ecmtagiony  and  endeavour  to  shew  that  the  disorder  is  dependant 
on  localities  and  dimate  and  atmospheric  inlluence,  like  other 
epidemic  fevers. 

Dcfiiihioo  ofthe  The  term  quarantiney  or  as  it  was  anciently  written  quaren- 
lodJBW^?''^*  tine,  is  derived  from  the  French  woisd  quaranie,  which  signifiea 
Htikh.  forty.   A  vessel  which  is  obliged  to  perform  quarantine  on  account 

of  its  having  come  from  an  infected  places  or  being  likely  to  oomr 
municate  an  infectious  disorder,  is  detained  in  a  state  of  exdu- 
Moo  from  sodety  for  a  space  of  time  in  general  amountii^  to 
40  days;  and  although  the  period  of  detention  is  sometimes 
greater  and  sometimes  less  than  forty  days,  (a  duration  of  time 
which  was  perhaps  originally  taken  from  the  Scriptures^  and  ia 
known  to  the  law  for  other  puiposes  besides  those  which  we  are 
now  considering)  (1),  the  term  quarantine  is  retained  as  die 
general  denomination  of  the  ceremonies  whieh  the  suqMCted 
vessel  is  liable  to  perform.  The  prindpal  document  from  which 
the  qnarAtine  o£Boers  are  enabled  to  ascertain  whether  a  vessd 
is  liable  to  perform  quarantine,  or  what  is  to  be  the  duration 
of  the  ceremony,  is  termed  a  bill  of  healih.  This  instrument 
is  a  certificate  from  the  consul  at  the  foreign  port,  notifying  the 
state  of  the  countiy  from  which  the  vessel  sailed.  A  decai  bill 
purports  tiiat  at  the  time  of  sailing  the  infectious  disorder  did 
not  exist  A  nupected  bill,  commonly  called  a  touched  patent 
or  bill,  imports  that  there  were  rumours  of  an  infectious  dis« 
order,  but  that  it  Iiad  not  actually  appeared.  Xfoid  bill,  or  the 
absenee  of  dean  bills,  imports  that  tiie  place  was  infected  when 
the  vessel  sailed.  In  the  Lee  Mercatoria  of  Beawes,  forms  are 
given  of  the  bill  of  health  in  this  country:  and  also  of  one 


(1 )  As  to  the  widow's  qiiaran-  40  nigbu,  and  the  same  period  be- 

tine  in  dower,  see  Com.  Dig.  ut.  came  afterwards  sacred.  Oen.rii.4. 

Dower,  A.  ll.'.Co.  Lit.  32  b.  Jac.  Deut.  ix.  9, 11.    1  Kings, nx.  8. 

Die.  Quarantine.     At  the  deluge  Matth.  i?.  2     Jonah,  iii.  3.  Gen. 

the  rain  continued  40  days  and  vi.3. 
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adopted  at  AUcant  in  Spaiki^  from  whicb  tke  nature  and  contetits  / 

of  thU  dociiment  will  be  deariy  seen.  (1) 

Tlie  liability  to  perform  quarantine^  and  the  method  of  per-  What  Veaitb 
fonning  it,  are  regulated  by  (H-ders  of  the  king  in  council,  under  n^j^tUe. 
the  authority  of  acts  of  parliainent.  The  statute  45  Geo.  S« 
c  10.^  which  was  passed  on  account  of  the  insu£Sciency  of  the 
former  laws  upon  this  subject  (2),  declares  that  all  vessels  coming 
from  or  having  touched  at  a  place  from  which  his  Majesty  in 
council  has  declared  it  probable  that  the  plague  or  any  other 
infectious  disorder  may  be  brought;  and  all  vessels  and  boats 
receiving  any  person,  goods,  packets,  packages,  baggage,  wear* 
log  apparel,  books,  letters,  or  any  other  article  whatever  from 
any  vesaels  so  coming  from  or  having  touched  at  such  infected 
place  as  aforesaid,  whether  such  persons,  gbods^  &c.  shall  have 
come  or  been  brought  in  such  vessels,  or  such  persons  shall  have 
gone  or  articles  have  been  put  on  board  the  same,  either  before 
or  after  the  arrival  of  such  vessels  at  any  place  in  Great  Britain, 
or  the  islands  of  Guernsey,  Jersey,  Alderney,  Sark  or  Man, 
and  whether  such  vessels  were  or  were  not  bound  to  any  place 
kk  Great  Britain,  or  the  islands  aforesaid ;  and  all  persons,  goods, 
or  any  other  articles  whatever,  on  board  of  any  such  vessels  so 
comibg  from  or  having  touched  at  such  infected  place,  or  on 
board  of  any  such  receiving  vessels  or  boats  as  aforesaid,  shall 
be  considered  to  be  liable  to  quarantine  within  the  meaning  of 
that  statute,  and  of  any  order  made  by  his  miyesty  in  council, 
from  the  time  of  the  departure  of  such  vessels  from  such  in- 
fected place,  or  from  the  time  wh^i  the  persons  or  property  have 
been  received  on  board;  and  all  such  vessels  and  boats,  and  all 
perscms  (as  well  pilots  as  others)  and  all  property,  whether 
coming  or  brought  in  such  vessels  or  boats  from  such  infected 
place,  or  going  or  being  put  on  board  the  same,  either  before  or 
after  the  arrival  of  such  vessels  or  boats  at  any  place  in  Great 
Britain,  or  the  islands  aforesaid,  and  all  persons,  goods,  and  other 
articles  as  aforesaid,  on  board  any  such  receiving  i^essel  or 
boat^  shall  upon  their  arrival  at  any  such  place  be  obliged  to  per- 
form quarantine  in  such  place  or  places  for  such  time  and  in  such 
manner  as  shall  from  time  to  time  be  directed  by  his  majesty^  by 
his  order  or  orders  in  council,  notified  by  prodamaticHi,  or  pub- 


(1)  See  forms»  post  Appendix.  (2)  Section  9  repeals  all  former 
IBeawes'  Lex  Merc.  391.  Fam-  acts,  except  as  to  by-gone  duties 
pbleteer,  No.  20,  p.  467*  and  penalties. 
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lisbed  in  the  London  Gazette :  and  until  such  ressek  and  boats, 
persons,  goods,  and  other  articles,  shall  have  respectivelv  pei^ 
formed  and  shall  be  duly  discharged  from  such  quarantine,  no 
such  person,  goods,  or  other  articles  diall^  either  before  or  after 
the  arrival  of  such*  vessels  or  boats  at  any  place  in  Grreat  Bri- 
tain or  the  islands  aforesaid,  come  or  be  brought  on  shore,  or 
go  or  be  put  on  board  any  other  [vessel  or  boat  in  order  to 
come  or  be  brought  on  shore  in  any  such  plaoe^  although  the 
vessels  so  coming  from  any  infected  place  may  not  be  bound  to 
any  place  in  Great  Britain^  or  the  islands  aforesaid,  unless  in 
such  manner  and  in  such  cases  and  by  such  license  as  shall  be 
directed  or  permitted  by  such  order  or  orders  made  by  his  ma- 
jesty in  council :  and  all  vessek  and  boats,  whether  coming  from 
the  infected  place,  or  being  otherwise  liable  to  quarantine,  and 
all  persons  (as  well  pilots  as  others),  goods  and  other  articles  as 
idbresaid,  whether  brought  in  such  vessels  or  boats,  or  going  or 
being  put  on  board,  either  before  or  after  the  arrival  of  such 
vessels  or  boats  at  any  place  in  Great  Britain^  or  the  islands  afore^ 
said,  and  although  such  vessels  or  boats  are  bound  to  any  place 
in  Great  Britain  or  the  British  islands ;   and  all  commanders 
or  masters  of  vessels  ox  boats,  whether  coming  from  any  infected 
place,  or  being  otherwise  liable  to  quarantine^  are  subject  to  the 
regulations  contained  in  the  act  of  parliament,  or  orders  of  his 
majesty  in  council  concerning  quarantine^  and  to  all  the  penal* 
ties  attached  to  the  disobedience  thereof.     It  is  also  declared  by 
statute  that  all  goods  particularly  specified  in  any  order  made  by 
the  king  in  council  concerning  quarantine,  imported  into  this 
country  from'  abroad,  together  with   the  vessels  in  which  the 
same  are  brought,  and  also  all  vessels  which  arrive  from  any 
place  whatever,  under  alarming  or  suspicious  circumstances  as 
to  infection,  shall  be  subject  to  such  regulations  as  his  ma- 
jesty in  council  shall  think  fit  to  order  (1).     The  orders  in 
council,  which  will  be  found  in  the  Appendix  at  the  end  of  this 
work,  contain  very  copious  directions  with  regard,  to  the  per- 
formance of  quarantine*     A  brief  account  of  them  is  subjoined, 
for  the  purpose  of  making  the  reader  acquainted  with  their 
Samnoyorthe  general  import  and  effect.     An  order  in  council  of  the  5th  of 
^^enmcoun-    j^p^jj  jg^^  declares  that  his  majesty  doth  adjudge  it  probable 

that  the  plague  or  some  other  infectious  disease  highly  danger- 
ous to  the  health  of  his  subjects  may  be  brought  into  Great 


(I)  45  Geo.  3.^0.  10.  s.  11. 
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or  the  islands  in  the  English  channel,  by  vessek  coming 
from  or  through  the  Mediterranean,  or  from  the  West  Barbary 
on  the  Atlantic  Ocean,  with  or  without  dean  bills    of  healthy 
and  also  by  the  importation  into  Great  Britain,  or  those  islands, 
of  goods  enumerated  in  the  order,  of  the  growth,  produce,  or 
manufacture  of  Turkey,  or  a  place  in  Africa  within  the  streights 
of  Gibraltar,  from  any  place  in  Europe  without  the  Streights,  or 
on  the  continent  of  America  at  which  there  is  not  a  regular 
establishment  for  the  performance  of  quarantine,  declared  suf^ 
ficient  for  that  purpose  by  order  in  council.     The  order  in 
council  proceeds  to  specify  what  vessels  shall  perform  quarantine ; 
at  what  places  vessels  with  dean  bills  of  health  shall  perform 
quarantine,  and  where  the  goods  shall  be  opened  and  aired ; 
at  what  places  vessds  without  dean  bills  of  health  shall  perform 
quarantine ;  where  vessels  having  goods  of  the  growth  of  Turkey, 
or  any  place  in  Africa  within  the  Strdghts  of  Gibraltar,  or  in 
the  west  of  Barbary  on  the  Atlantic  Ocean,  shall  perform  qua* 
rantine.    It-  also  permits  vessels  passing  the  quarantine  station, 
either  from  ignorance  or  foul  weather,  to  perform  the  same  at 
any  other  place  appointed  for  quarantine ;  gives  directions  as 
to  ships  liable  to  quarantine  touching  at  any  port  in  Grreat 
Britain,  not  being  bound  thither;  and  sets  out  the  questions  to 
be  put  pursuant  to  the  18th  section  of  the  before-mentioned 
act;  and  if  such  vessel  shall  be  liable  to  quarantine,  requires  the 
master  to  repair  to  the  appointed  place.     It  also  sets  out  the 
questions  to  be  put  when  the  vessd  arrives  at  her  station  ;  the 
masters  are  to  make  oath  to  answers,  and  to  repair  to  the  station 
and  perform  quarantine,  carrying  with  him  his  log-book,  mani- 
fest, and  ship's  papers  (having  been  first  fumigated),  and  shall 
make  oath  to  the  truth  of  the  contents  of  the  same.     Vessels 
arri^ng  under  suq)idous  circumstances  may  be  ordered  to  a 
station  distant  from  other  vessels,  and  put  under  special  guard 
to  prevent  all  communication.     It  also  directs  how  vessels  with 
clean  bills  shall  perform  quarantine ;  that  quarantine  guardians 
shall  be  put  on  board ;  also  under  what  regulations  and  with 
what  precaution  communication  may  be  had  between  persons 
under  quarantine  and  others,  by  letter.     It  regulates  the  night 
watch  and  centinels  at  the  quarantine  stations,  and  directs  the 
providing  of  necessaries  for  persons  under  quarantine.     It  also 
provides  that  nothing  shall,  without  order,  be  ddivered  from  on 
board  vessels  under  quarantine,  nor  conveyed  from  one  vessel  to 
another,  nor  personal  intercourse    permitted  between   them; 
that  after  the  discbarge  of  cargoes  into  the  lazaret,  the  holds  qjid 
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betwem  decks  shall  be  swept,  and  the  sweepings  burnt ;  that 
search  shall  be  made  in  the  lockers^  chests,  and  repositories  of 
the  officers  and  crew,  and  such  places  shall  be  daily  opened  and 
aired ;  and  that  a  daily  report  shall  be  made  of  the  state  of 
health  of  the  persons  on  board,  and  the  compliance  with  the 
regulations.   It  also  gives  directions  as  to  persons  falling  sick  on 
board,  and  padents  under  suspicious  circumstances,  and  as  to 
the  mode  of  removing  persons  on  the  disorder  discovering  itself, 
and   under  what  regulations  persons,  requiring  it,  may  have 
medical  assistance  from  on  shore;  and  that  all  medical  persons 
communicating  by  contact  with  the  sick,  shall  perform  quaran- 
tine;  also   under  what  restrictions  and  regulations^  and  how 
soon  the  pilot  may  leave  the  ship ;  it  also  allows  persons  de- 
sirous of  it,  under  certain  restrictions,  to  perform  quaraxitine  for 
30  days  in  a  separate  vessel  at  their  own  expence ;  it  also  re» 
quires  the  quarantine  of  any  ship,  in  case  of  any  pestilential 
accident,   to   re-commence>  the  sick  being  removed  to  the 
hospital  ship  or  pest-house.     All  persons  performing  quarantine 
in  the  lazaret  at  Chetney-HiU  shall  perform  it  fcnr  the  same 
time  and  in  the  same  manner  as  those  who  perform  in  such 
separate  vessels.    Tlie  baggage,  wearing  apparel,  and  every  othet 
article  belonging  to  persons  on  board,  to  be  sent  to  the  lazaret  at 
Chetney-HiU  to  be  aired,  and  the  persons,  their  clothes,  8cc.  to 
be  fumigated  before  discharge  from  quarantine.     It  also  directs 
when  the  airing  shall  commence,  and  in  what  manner  it  shall  be 
done ;  also  the  articles  to  be  removed,  and  the  mode  of  expur- 
gation '/  also  when,  after  the  removal  of  such  goods,  the  quaraiK 
tine  shall  commence,  and  how  long  it  shall  last ;  when  and  under 
what  regulations  dried  fruits,  grain,  seeds,  &c.  may  be  delivered ; 
the  time  when  the  quarantine  is  to  be  computed  from  in  certun 
^  cases,  and  in  other  cases ;  and 'directs  that  vessels  arriving  witli 

suspected  bills  shall  be  treated  as  vessels  without  clean  bills, 
except  as  to  ten  days  less  performance  of  quarantine.  Also 
gives  directions  as  to  vessds  coming  from  certain  places  where  is 
no  regular  establishment  for  quarantine;  requiring  a  declaration 
whether  the  cargo  is  the  produce  of  such  place,  and  if  not,  the 
bill  of  health  of  the  ship  having  brought  the  same  to  such 
place ;  and  such  vessel  shall  not  be  liable  to  perform  quaran- 
tine. It  also  directs  what  quarantine  vessels  and  their  cargoes^ 
from  the  Mediterranean,  shall  perform,  having  been  under 
qiiarantine  at  Malta,  &c. ;  also  that  an  abstract  of  such  quaran- 
tine regulations  as  thought  necessary  shall  be  given  to  masters 
o^esseb  clearing  outwards,  to  be  placed  up  in  the  same  con- 
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spkaotisly  imtQ  its  return,  if  within  twelve  months ; 
such  masters  to  take  the  quarantine  signals  outwith  them ;  also 
requires  his  majest/  s  ships  of  war^  meeting  a  vessel,  to  prevent 
ih0  landing  of  goods  until  its  arrival  at  the  place  of  quarantine ; 
and  that  the  dficers  shall. use  their  utmost  care  to  enforce  the 
doe  observance  of  the  quarantine  r^pilations ;  and  lastly,  that 
all  commanders  of  ships  of  war,  forts,  &c»,  and  all  justices  of 
the  peaoe^  mayors,  bailiffi,  &G.  shall  assist  in  bringing  vessels 
fiaUe  to  quarantine  to  the  plac^  appointed  fer  the  perform- 
ance thtf  eof.     Sudi  is  a  brief  outline  of  the  leading  provisions 
of  the  orders  in  council*    For  a  more  particular  account  of 
Ihem,  the  reader  is  refored  to  the  Appendix  at  the  end  of  this 
work. 

A  particular  provision  has  been  made,  with  regard  to  vessds 
coming  from  the  West  Indies  with  the  yellow  fever,  by  the  statute 
4p6  Geo*  8.  c  98.  which  enacts  that  it  shall  be  lawful  for  his  ma- 
jesty by  his  order  in  council,  or  for  the  members  of  the  privy 
council,  or  any  three  or  more  of  them,  by  their  order,  from  time 
to  time^  as  often  as  they  see  reason  to  apprehend  that  the  yellow 
fever  or  other  highly  infectious  disorder  prevails  ia  America  or 
the  West  Indies,  to  require  every  vessel  coming  from  those  parts 
to  come  to  anchor  at  places  appointed  by  the  commission's  of 
customs,  in  order  that  the  state  of  health  of  the  crew  may  be 
ascertained  before  the  vessel  comes  to  port;  but  such  a  ship  is 
not  to  be  deemed  liable  to  perform  quarantine^  unless  that  re- 
atramt  be  particularly  iuyosed  upon  it  (I) 

The  orders  made  by  thekii]|;  in  council  ooncemiag  the  per-  Speciii  oms of 
fiwaanoe  of  quarantine  are  in  Moeral  ^ther  notified  by  royal  i^^ectUm  in  or 

1  •  1^.  »•■.      i-r        -■        ^  ,   \       r^i        near  Great  Bri- 

prodamation,  or  publisbed  m  the  London  \3asette  (2).    Other  uin ;  relaxations 
ordars  alaow  which  are  not  puUished  in  this  mailner,  are  occa-  o^  quarantine 

-  *  rf.ii»  laws;  andfecu- 

sioiiaUy  issued  by  the  privy  council,  to  enforce  the  performance  nty  to  be  ghreo 
of  quarantine  in  instances  to  which  pre-existing  oiden  do  not  ^^^^f^J^ 
extend,  at  to  relax  their  operation  when  a  less  degree  of  rigour  pUsue  in  Great 
becomes  expedient.    The  statute  45  Geo.  3.,  in  juroviding  for     ^^^* 
ctKumstaBOes  of  this  nature^  declares  that  it  shall  be  lawful  fer 
his  majesty's  prii^  council  to  make  audi  order  as  they  shall 
deefli  necessary  upon  any  unforeseen  emergency,  or  in  any  par* 


«•*■ 


(I)  46  Geo. 3.  c.  98.  9.6.  (2)   45  Geo.  3.    c.  10.   s.  33. 

See  the  orders  in  the  Appendix. 
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ticular  case^  with  regpect  to  a  vessel  arriving  with  an  infectious 
disease^  or  on  board  of  which  an  infectious  disease  has  appeared 
in  the  course  of  the  voyage,  or  arriving  under  any  other  alarm- 
ing or  suspicious  circumstances  fis  to  infection,  although  the 
vessel  has  not  come  from  a  place  from  which  his  majesfy  in 
council  has  declared  it  probable  that  an  infectious  disorder  may 
be  brought;  or,  in  the  event  of  an  infectious  disease  appearing 
in  Great  Britain  or  the  British  islands,  to  make  such  orders  and 
give  such  directions,  in  order  t«  cut  off  all  communication  be- 
tween any  persons  infected  with  such  disease  and  the  rest  of  hii 
majesty's  subjects,  as  they  shall  think  necessary.    The  privy 
council   is  also  empowered  to  make  such  orders  as  shall  be 
deemed  expedient  for  shortening  the  time  of  quarantine  U>  be 
performed  by  particular  vessels,  or  particular  persons  or  goods, 
or  for  wholly  releasing  particular  vessels,  or  particular  persons  or 
goods,  froi]i  quarantine,  absolutely  or  conditionally,  and  gene- 
rally to  mitigate  the  strict  performance  of  quarantine  in  parti-- 
cular  cases,  as  special  circumstances  shall  appear  in  their  judg- 
ment to  require;  and  an  order  of  the  privy  council  so  made 
will  be  as  effectual  as  any  order  of  his  majeisty  in  council,  notified 
by  proclamation  or  published  in  the  London  Gazette  (1).    If  it 
should  at  any  time  happen  that  any  part  of  Great  Britain  or 
Ireland,  or  of  the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark, 
or  Man,  or  of  France^  Spain,  Portugal,  or  the  Low  Countries, 
is  visited  with  an  infectious  disorder,  his  miyesty  is  empowered 
to  issue  his  prodamadon  to  prohibit  all  small  boats  and  vessels 
imder  the  burthen  of  20  tons  from  sailing  out  of  Great  Britain, 
or  of  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man,  until  securihf 
be  first  ^ven  by  the  master  to  die  satisfacdon  of  the  principal 
officer  of  the  customs,  or  the  chief  magistrate  of  the  port,  by  bond 
to  the  king,  with  sufficient  suredes,  in  the  penalty  of  jfiSOO ;  con- 
didoned  that  it  shall  not  tou6h  at  any  place  to  be  mentioned  fi^r 
that  purpose  in  die  prodamadon ;  and  that  neither  the  master, 
nor  any  mariner  or  passenger,  ^hall  go  on  board  of  any  other 
vessel  at  sea;  and  also  that  the  master  shall  not  allow  any  per- 
sons to  come  on  board  the  vessel  at  sea  firom  any  other  ship,  and 
shall  not  receive  any  goods  on  board  out  of  any  other  vessel. 
In  default  of  die  requisite  security  being  given,  the  ship  and  her 
tackle  are  forfeited  to  the  crown;  and  die  master,  as  well  as 
every  mariner,  is  liable  to  a  penalty  ofji^O.  (2) 

(I)  45  Geo.  3.  c.  10.  s.  12.  (2)  45  Geo.  3.  c.  10.  s.  32. 
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The  master  of  the  vessel  is  obliged,  whenever  he  meets  ano^  Dityofthc 
ih&r  ship  at  sea,  or  arrives  within  four  leagues  of  th^  coast,  to  ""*'"  *°  ^**' 
hoist  signals,  to  notify  that  he  is  liable  to  the  performance  of 
quarantine  (1).  A  failure  of  his  du^in  this  respect  exposes 
him  to  a  penalty  of  i£^200;  and  a  penally  to  the  same  amount 
is  also  incurred  bj  hoisting  the  quarantine  flag  on  a  ship  not  ^ 
liable  to  perform  quarantine  (2).  A  particular  signal  is  directed 
to  be  used  on  board  of  vessels  having  clean  bills  of  health  (3) ; 
a  dif^ent  one  by  vessels  which  are  unprovided  with  these  do- 
cuments (4) ;  and  a  third  species  of  signal  by  vessels  having  the 
plague  or  other  infectious  distemper  actually  on  board  (5).  On 
the  arrival  of  a  vessel  firom  foreign  parts,  the  master  is  bound 
to  deliver  to  the  pilot  a  written  paper,  containing  a  true  account 
of  the  places  at  which  the  vessel  has  loaded  or  touched  on  the 
homeward  voyage,  under  a  penalty  of  ^200.  The  pilot  is 
bound,  under  a  penal^  of  i£^50,  to  give  notice  to  the  master  of 
the  liability  to  perform  quarantine,  and  thereupon  the  master 
is  to  hoist  the  appropriate  signal  (6).  A  pilot  who  conducts  a 
vessel  liable  to  perform  quarantine  into  a  place  not  specially 
appointed  for  its  reception,  is  liable  ta  a  penalty  of  j^100(7). 
The  master  of  the  vessel  is  also  bound  before  he  enters  the 
port,  under  a  penalty  of  ^200,  to  give  a  true  answer  in  writing, 
or  otherwise,  and  upon  oath  or  not  upon  oath,  according  as 
he  shall  be  required  by  the  superintendant  or  his  assistant,  or 
other  officer  of  the  customs,  to  all  such  questions  as  shall  be 
put  to  him  in  pursuance  of  the  directions  of  any  (>rder  in  conn- 
dl  (8).  And  any  pilot  or  master  of  a  vessel,  whether  liable  to 
perform  quarantine  or  not,  who  neglects  to  bring  to  according 
to  the  requisition  of  the  quarantine  officer,  is  liable  to  forfeit 
'S^'lOO  (9).  In  the  case  of  The  King  v.  Morgan,  which  was  tried 
at  the  Gloucester  summer  assizes,  1 8 1 4,  the  pilot  of  a  vessel  which 
had  arrived  from  Oporto  was  convicted  in  a  penalty  of  j^lOO,  for 
having  refused  to  bring  to,  on  the  application  of  the  quarantine 
officer,  in  going  up  the  river  Severn  towards  Gloucester ;  and 
though  it  appeared  that  the  vessel  had  been  lying  to'  a  little 
lower  down  in  the  river,  and  the  particular  place  where  the  order 


(1)  -IS  Geo.  3.  c.  10.  8.  14.  (6)  45  Geo.  3.  c.  10.  s.  16. 

(2)  45  Geo.  3.  c  10.  s.  15.  (7)  45 Geo.  3.  c.  10. s.  17.  See 

(3)  For  the  definition  of  these  ante,  47»  8. 

cfocumentSy  see  ante,  66.  (8)  45  Geo.  3.  c.  10.  s.  18.  See 

(4)  Id.  ibid.  also  46  Geo.  3.  c.  98.  a.  9. 

(5)  45  Geo.  3.  c.  98.  s.  1.  (9)  46  Geo.  3.  c.  98.  s.  3. 
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was  gifen  wm  fQch  that  it  oould  not  be  immedktelj  complied 
with;  and  though  the  offioer  went  on  board,  examined  the  pa- 
pers, and  ascertained  that  the  Tessel  did  ioot  require  to  be  put 
under  quarantine ;  yet  the  court  held  that  the  defendant  was  not 
excused  by  these  drcumstances,  but  that  he  was  bound  to  bring 
to  as  soon  after  receiring  the  order  as  was  compatible  with  a 
due  regard  to  the  safe^  of  the  vessel  (1).    If  upon  the  examina*- 
tion  it  should  appear  that  the  vessel  is  liable  to  perform  quaran«* 
tine,  and  that  the  port  at  which  it  arrives,  or  into  which  it  at* 
tempts  to  enter,  is  not  appropriated  for  its  reception,  the  officers 
of  his  majesty's  ships  of  war,  as  well  as  the  dficers  of  the  kin^a 
forts  or  garrisons,  and  all  other  persons  in  their  assistance,  are 
required  to  oblige  the  ship^  to  repair  to  the  appointed  place,  and 
to  use  the  necessary  means  for  that  purpose,  by  firing  upon  it,  or 
by  any  other  kind  of  force.    And  if  the  vessdi  comes  from  or 
has  touched  at  an  infected  places  or  has  an  infected  person  on 
board,  and  a  master  acquainted  with  either  of  these  cireum* 
stances  omits  to  make  the  necessary  dbdosure,  or  wilfully  omits 
to  hoist  the  appropriate  signal  to  denote  that  his  vessel  is  liable 
to  perform  quarantine^   he  will  be  guilty  of  ^&»^,  without 
boiefit  of  clergy  (2).     The  master  is  also  required  by  law,  im- 
mediately after  his  arrival  at  the  place  appointed  for  the  per- 
formance of  quarantine,  to  deliver  his  biU  efheatOt  and  manifesC, 
together  with  his  log-book  and  journal ;  a  demand  of  which  do- 
cumtats  is  made  by  the  quarantine  officer  (S).    The  importance 
of  the  bill  of  health,  which  is  a  certificate  from  the  consul  at  the 
^  foreign  port,  consists  in  his  notifying  the  state  of  the  countiy 

Goods  DOC  ti>  be  from  which  the  vessdi  sailed.     When  a  vessel  which  has  per* 


VeSM^tiaUe  to    fon^ed  quarantine  in  a  foreign  lazaret  arrives  in  this^  country 
QuaramiiM.        with  a  cUon  bill  of  health,  no  goods  are  allowed  to  be  landed, 

or  moved  in  order  to  be  landed ;  but  the  master  imsiediately 
upon  his  arrival  must  give  notice  thereof,  and  of  the  fore^ 
port  at  whic]i  the  vessel  has  performed  quarantine,  to  die  prin- 
cipal officer  of  the  customs,  in  order  that  the  directions  of  the 
privy  council  may  be  obtained  upon  the  subject;  and  a  penalty 
of  if  200  attaches  on  the  violation  of  this  enactment.  (4) 

(1)  Pope,  tit.  7.  r.  17.  note  c.  sels.  Other  felonies,  s.  13.  26,  27. 
46  Geo.  3.  c.  98.  s.  3.  30,  31. 

(2)  45  Geo.  3.  c.  10.  8. 19.  and        (3)  45  Geo.  3.    c.  10.   8»  20. 
see  8.  41.  as  to  mode  of  anrest  by  Penalty  1002.  for  wilful  neglect, 
judge's  warrant ;     regulations  of  See  for  the  definition  and  use  of 
proceedings ;    and  sec.  24.  as  to  the  bills  of  healthy  ante,  %%. 
seising  persons  baring  quitted  ves-        (4)  45  Geo.  3.  c.  10.  s.  22. 
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Heavy  penalties  are  also  incurred  by  leaving  die  vessel  before  Penaky  on  quit. 
quarantine  has  been  performed ;  by  not  bringing  the  ship  to  ^°'.   ^    ^' 
die  proper  station ;  by  frequenting  the  stations  appointed  for 
performing  quarandne,  and  returning  from  them  without  under- 
going the  compurgatory  process.    The  statute  45  Geo.  8.  enacts, 
that  if  the  master  of  a  ship  which  is  liable  to  perform  quarantine^ 
and  on  board  of  which  the  infectious  disorder  has  not  then  ap- 
peared, shall  himself  quit  the  vessel,  or  shall  knowingly  sufier 
any  seaman  or  passenger  to  depart  from  it,  by  going  on  shore  or 
by  going  on  board  any  other  vesssel,  before  the  quarantine  is  fiilly 
performed,  except  in  such  cases  and  by  such  proper  licence  as 
shall  be  directed  and  granted  by  the  orders  in  council,  he  shall 
forfeit  jf  500 ;  and  the  same  penalty  attaches  on  the  master,  if  be 
n^Iect  to  cause  the  ship  and  lading  to  be  conveyed  within  a 
convenient  time  afler  notice  into  the  places  appointed  for  per- 
forming quarantine  (1).     And  every  person  arriving  in  a  vessd 
which  is  liable  to  perform  quarantine,  as  well  every  pilot  or  other 
person  going  on  board,  either  before  or  afler  the  arrival  of  the 
ship  at  a  place  in  this  country,  who  presumes  either  before  or 
after  such  arrival  to  depart  from  it  by  going  on  shore  in  any 
place  in  this  country,  or  by  going  on  board  any  other  vessel 
with  intent  to  go  on  shore,  before  the  vessel  is  regularly  dis- 
charged fix)m  the  performance  of  quarantine,  may  be  compelled 
by  any  person  whatever,  and  by  every  kind  of  necessary  force,  to 
return  on  board  the  vessel ;  and  every  pilot  or  other  person  so 
q[uitting  the  ship  is  liable  to  six  months  imprisonment,  and  a 
pecuniary  penalty  of   £200  {9).      Tie   old    quarantine   act, 
26  Geo.  2.  c.  6.  3-  5.  which  imposed  penalties  on  the  master,  sea- 
men, passengers,  and  other  persons  who  quitted  the  vessel  before 
the  time  for  performing  quarantine  expired,  was  held  not  to  ex- 
tend to  a  pilot  who  went  on  board  a  vessel  under  quarantine 
and  left  it  before  the  ^pointed  time  (S) ;  but  the  pilot  is  includ- 
ed in  the  statute  45  Geo.  3.  c.  10.     His  majesty  is  also  em* 
powered  by  the  statute  46  Geo.  S.  c.  98.  to  prohibit  by  order  m 
council  all  persons  from  going  within  the  limits  of  a  station         ^ 
appointed  for  the  performance  of  quarantine  by  vessels  arriving 
without  clean  bills  of  health ;    and  every  offender  is  liable  to 
forfeit  ^£"500  (4).     All  persons  liable  to  perform  quarai^tine, 
and  others  ^having  had  any  intercourse  or  communication  with 
diem,  whether  in  ships  or  in  a  lazaret,  or  elsewhere,  are  subject 


(1)  45  Geo.  3.  c.  10.  s.  2K 

(2)  45  Geo.  3.  c.  10.  s.21. 


(3)  Harrises  case,  2  Lesch^  56  L 

(4)  46  Geo.  3.  c.  98.  «•  7. 
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to  the  orders  of  the  quarantine  officers  and  officers  of  the  cos* 
tomsy  who  are  empowered  to  enforce  all  necessary  obedience  to 
their  directions;  to  compel  persons  to  repair  to  the  appointed 
place,  and  the  goods  to  be  conTeyed  thither:-— every  person 
neglecting  to  repair  accordingly  to  the  lazaret^  or  other  place 
appointed,  or  actually  escaping  from  it,  being  guilty  of  felony 
without  benefit  of  clergy.  (1) 

Certifieafceof  After   quarantine  has  been  duly  performed^  and  the  fiict 

qiumSie/"     proved  by  the  oaths  of  the  master  and  of  two  of  the  persons 

belonging  to  the  vessel,  or  by  the  oaths  of  two  or  more  credit 
ble  witnesses  at  the  quarantine  port,  or  am  adjoining  port,  before 
a  justice  of  the  peace  living  near  the  place,  or  before  two  jurats 
or  magistrates  of  the  islands  of  Guernsey,  Jersey,  Alderaey» 
Sark,  or  Man,  that  the  vessels  and  persons  have  performed 
quarantine  and  are  free  from  infection ;  and  after  producing  a  cer* 
tificate,  signed  by  the  chief  officer  who  superintended  the  quaran- 
tine of  the  ship,  or  person  acting  for  him,  the  collector  or  principal 
officer  of  the  customs,  or  the  justice  of  the  peace,  or  jurats  or  ma* 
gistrates,  are  required  to  certify  the  facts,  and  no  further  restnunt 
is  to  be  imposed  (2).  All  goods  liable  to  quarantine  are  opened 
and  aired  in  such  places,  for  such  time  and  in  such  manner,  as 
directed  by  the  orders  in  council;  and  after  the  orders  have 
been  complied  with,  a  certificate  will  be  given  (3) ;  the  forgery 
of  which  is  an  unclergyable  felony  (4).  If  any  person  land,  or 
move  in  order  to  their  being  landed,  any  goods,  letters,  or  other 
articles,  firom  on  board  a  vessel  liable  to  perform  quaranUne,  or 
knowingly  receive  them  after  they  have  been  so  landed  or  ship- 
ped, he  will  forfeit  a  sum  not  exceeding  ^500,  nor  less  than 
jf  100  (5).  And  if  any  person  clandestinely  convey^  or  conceal 
or  secrete  for  the  purpose  of  conveying,  any  letters,  goods,  or 
other  articles^  from  a  vessel  performing  quarantine,  or  from  the 
lazaret,  or  other  appointed  place^  he  will  be  guilty  of  felony 
without  benefit  of  clergy,  (6) 

Officenp1aoM»         The  officers  intrusted  with  die  execution  of  the  laws  of  qua- 

rantme^  are  the  superintendants  of  quarantine  and  their  assist- 

(1)  45  Geo.  3.    c.  10.    s.  2,  3.        (3)  45  Geo.  3.  c.  10.  s.  29.  and 
and  see  s.  23.     So  of  persons  not  see  46  Geo.  3.  c.  98.  s.  5. 
infected  entering  lazaret  and  escap-        (4)  45  Geo.  3.   c.  10.    s.  30* 
ing»  felony  by  s.  27.    As  to  seizing  46  Geo.  3.  c.  98.  s.  5. 
and  confining  persons  in  a  place        (5)  45  Geo«  3.  c.  10.  s.  31. 
not  a  public  gaol,  s.  24.  (6)  45  Geo.  3.  c.  10.  s.  31. 

(2)  45  Geo.  3.  clO.  s.  28. 
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ants;  and  in  the  event  of  their  absence  or  sickness,  the  principal 
officers  of  the  customs^  or  officers  particularly  appointed  by 
the  commissioners  of  customs  (1).  The  superintendents  and  . 
assistant  officers  are  appointed  by  instruments,  signed  by  four 
of  the  commi&sioners  of  the  customs  and  sealed  with  the  seal 
of  their  office  (2).  If  an  qffker  embezzle  goods,  or  is  guilty  of 
any  other  wilfid  breach  or  neglect  of  his  duty,  in  respect  of 
the  ships,  persons^  goods,  or  articles  performing  quarantine, 
he  forfeits  his  employment,  becomes  incapable  of  taking  a  new 
grant  of  it,  and  is  liable  to  a  pecuniary  penalty  of  i£^100*  If 
he  is  guilty  of  an  abandonment  of  his  duty  in  other  respects, 
or  knowingly  and  willingly  allows  either  persons,  vessels,  or 
goods  to  be  conveyed  out  of  the  lazaret  or  other  appointed 
place,  except  under  an  order  of  the  king  in  councQ,  or  of  the 
lords  of  the  privy  council ;  or  gives  a  false  certificate  of  a  ves« 
sel's  having  duly  performed  quarantine,  he  will  be  guilty  of 
felony  without  benefit  of  clergy*  If  he  knowingly  and  wilfully 
injure  goods  performing  quarantine  under  his  direction,  he  is 
liable  to  pay  full  costs  of  suit,  and  treble  damages  to  the 
owner.  (3) 

The  quarantine  act  which  was  passed  in  the  reign  of  George  Placet  far  per* 
!!•  provided  that  whenever  his  majesty,  with  the  consent  of  par-  tST"' 
liament,  should  direct  houses  or  lazarets  to  be  provided  for  re* 
ceiving  and  aitertaining  persons  obliged  to  perform  quarantine, 
or  for  depositing^  opening,  and  airing  goods,  it  should  be  law- 
ful to  erect  the  same  in  such  places  and  in  such  manner  as  his 
majesty  should  deem  necessary  for  these  purposes,  on  payment 
of  such  rate,  rent,  or  other  consideration,  as  should  be  agreed 
upon  or  assessed,  in  the  manner  therein  prescribed  (4).  By  a 
statute  of  the  5th  year  of  George  IIL  a  sum  of  money  was  granted 
by  parliament  towards  building  a  lazaret;  and  afterwards  some 
doubt  having  arisen  whether,  in  order  to  efi*ect  this  object,  his 
majesty  was  sufficiently  enabled  by  the  authority  conferred  upon 
him  to  agree  for  the  absolute  purchase  of  land  to  be  settled  un- 
alienably  in  the  crown,  it  was  enacted  by  the  statute  12  Geo.  S. 
c  87«  that  it  should  be  lawful  for  the  commissioners  of  the 
treasury,  or  the  lord  high  treasurer,  to  contract  and  agree  for 
the  absolute  purchase  or  sale,  release  or  surrender,  for  the  use  ^ 
-of  his  majesty,  of  any  estate  of  inheritance,  in  lands  or  tene- 

(1)  51  Geo.  3.  c.  46.  (3)  45  Geo.  3.  c.  10.  s.  26. 

(2)  50  Geo.  3.  c  20.  -    (4)  26  Geo.  2.  c.  6.  s.  6. 
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uuou/^  wlHch  tknf  shoold  judge  to  be  by  tibeir  utnaticm  and 
la  other  respects  oonTenient  and  proper  for  the  purpofies  in* 
teiuled^  for  such  sums  of  money  and  opon  such  terms  ta  thq^ 
should  think  right*  In  pursuance  of  this  authority^  the  comf 
inLwiooers  of  the  treasury  made  purchase  of  certain  lands  on 
Chetney  Hill^  in  the  county  of  Kent,  for  the  purpose  of  erect- 
ing a  laoaret  The  neit  statute  was  the  39  Geo.  3.  c  99.  whidi 
was  entitled  ^  An  act  to  encourage  the  trade  to  the  Levant  seas^ 
by  proYidiBg  a  more  convaiient  mode  of  performing  quaraii- 
tme,.  and  for  reducing  the  dut^  granted  by  an  act  of  the  last 
session  on  goods  the  manufacture  of  Great  Britain,  exported  to 
any  place  within  die  Strd^ts  of  Gibraltar."  This  statute  pro- 
vided that  it  should  be  lawful  for  his  majesty,  with  the  advice 
of  his  privy  council,  by  any  orders  to  be  granted  from  time  to 
time^  to  license  goods  arriving  from  the  Levant  without  dean 
bills  of  health,  to  be  imported  without  having  been  opened  and 
aired  in  any  of  the  lazarets  of  Malta,  Ancona»  Voiice,  Messina, 
Le^om,  Genoa,  or  Marseilles,  as  was  before  by  law*required; 
and  that  all  such  goods  should  be  admitted  to  entry  at  any  of  the 
ports  of  Great  Britain,  or  the  islands  of  Guernsey,  Jersey,^  AI- 
demey,  Sark,  or  Man ;  subject  nevertheless  to  such  regulations 
with  respect  to  the  opening  and  airing  of  the  goods  previously 
to  their  being  landed,  and  to  the  performance  of  quarantine  by 
the  crew  of  the  vessel  importing,  as  the  king  in  council  might 
direct  to  be  observed*  But  vessels  arriving  without  clean  bills 
of  health,  from  any  place  excqpt  the  Levant,  were  not  restrained 
txpim  entering  into  any  of  the  ports  of  this  country;— *  in  none 
of  which,  however,  sufiBcient  provision  was  made,  till  lately,  for 
the  perfcHrmance  of  quarantine  by  such  vessels :  and  in  the  year 
1800,  several  vessds  which  had  arrived  from  the  port  of  Moga» 
dore,  bemg  supposed  to  be  infected  wit^  the  plague^  were  de- 
stroyed for  want  of  a  place  adapted  for  their  recepticm;  and 
great  expence  was  occasioned  to  the  public.  It  became  e3q>e- 
dient,  therefore,  that  a  fund  should  be  provided  for  enabling  his 
nugesty  to  defray  the  charges  of  erecting  a  proper  lazaret  on  the 
lands  at  Chetn^  Hill,  and  also  such  charges  as  might  arise 
from  the  necessary  establishment  and  expences  incident  to  such 
lazaret  when  completed,  as  well  as  from  those  of  a  floating 
lazaret  to  be  made  use  of  in  the  mean  time  until  the  permanent 
lazaret  should  be  erected  and  completed.  The  statute  M  Geo.  3. 
c.  80.  therefore  provided  that  the  commissioners  of  the  treasury, 
or  any  three  or  more  of  them,  or  the  lord  high  treasurer,  should, 
aiier  the  passing  of  the  act,  give  directions  and  make  any  con- 
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trapt  for  erecting  a  lazaret  npcmthe  lands  purdMsed  on  Clietnejr 
Hill»  in  the  county  of  Kent,  with  all  necessary  and  conTenieat 
aocommbdations  for  the  purpose  of  performing  quarantine,  ap- 
eording  to  such  plan  as  the  king  in  council  might  approve  or 
direct;  and  ibr  defraying  such  expences,  to*  cause  a  sum  of 
JtSSyOOO  to  be  issued  out  of  the  consolidated  fiutd,  a  part  of 
which,  not  exceeding  ^30,000,  was  allowed  to  be  issued  withim 
twelve  months  from  the  passing  of  the  act*  The  statute 
45  Geo.  S.  0. 10.  after  reciting  that  the  sum  granted  by  the 
89  &  40  Geo.  9.  e.  80.  had  been  found  insufficient  to  defray  the 
eacpenoes,  and  that  a  further  sum  had  been  granted  by  an  act 
of  the  last  session  of  parliament,  providecl,  in  order  to.  enswe 
a  due  application  of  these  funds,  diat  it  should  be  lawful  fibr 
the  commissioners  of  the  treasury  to  give  directions  fbr  com* 
pletingthe  lazaret  upon  the  lands  purchased  on  Chetney  Hill»  with 
all  necessary  and  convenient  accommodations  for  the  purpose 
of  perfonmng  quarantine,  according  to  the  plan  approved  of 
and  directed  by  the  king  in  council^  or  such  other  plan  as  the 
king  in  council  might  from  time  to  time  aj^rove  and  direct 
and  for  defraying  the  expences  attending  it  to  cause  any  part 
of  the  money  granted  for  that  purpose  to  be  issued  when  it 
might  be  necessary  for  die  service;  and  the  lazaret  when  com- 
pleted, and  all  the  buildings  and  accommodations  belonging  to 
it,  were  to  be  under  the  management  and  directions  of  the  offi- 
cers appointed  by  the  commissioners  of  the  treasury,  or  the  lord 
Hfjti  treasurer  fbr  the  time  being,  for  keeping  the  same  ready 
tar  the  reception  of  persons  and  goods,  and  for  the  due  per- 
ibnnance  of  quarantine  (1).  The  salaries  of  the  officers  are 
appointed  by  his  majesty,  with  the  advice  of  the  privy  council  (f  }• 
And  die  statute  45  Greo.  3.  directed  that  these  sabtries  and  aU 
omdngent  expences  should  be  defrayed  out  of  the  same  funds 
and  in  the  same  manner  as  the  quarantine  charges  had  been  ae- 
cnstomed  to  be  defrayed,  until  a  revenue  was  raised  for  those 
purposes  by  the  duties  imposed  by  the  45  Geo.  S«  upon  the 
owners  of  vessels  and  their  cargoes  (8}.  The  commissioners  of 
the  treasury  were  also  enabled  by  the  statute  45  Geo.  8.  to  pro- 
vide one  or  more  floating  lazarets,  until  the  lazaret  on  shore 
should  be  completed  in  the  manner  appointed  by  the  45  Geo.  8.(4) 
We  have  already  seen  that  the  severid  sums  of  ^6*65,000  and 
if  80,000  were  at  various  times  appropriated  by  parliam^t  for 


^^ 


(1)  45  Geo.  3.  c  10.  s.  I.  (3)  45  Geo.  3.  c.  10.  s.  1. 

(2)  45  Geo.  3.  c.  10:  t.  1.  (4)  45  Geo.  3.  c.  10.  i.  2. 
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defraying  the  expences  of  the  quarantine  establishment.  But 
it  was  further  provided  by  the  stat.  45  Geo.  S.  that  after  the 
passing  of  that  act  the  expences  of  performing  quarantine  should 
be  defrayed  by  duties  which  are  paid  in  the  first  instance  by 
the  ship  owner*  though  the  several  owners  of  the  cargo  are  also 
bound  to  contribute  in  the  proportion  which  the  tonnage  of  the 
cargo  bears  to  the  tonnage  burthen  of  the  vesseL  (1) 

If  a  vessel,  or  any  part  of  its  cargo^  has  performed  quaran- 
tine in  Great  Britain,  or  the  islands  of  Guernsey,  Jersey,  Alder- 
ney,  Sark,  or  Man,  after  having  arrived  from  any  part  of  Tur- 
key, or  fit>m  a  place  in  Africa  within  the  Streights  of  Gibraltar^ 
or  in  the  West  Barbary  on  the  Atl^tic  Ocean,  a  duty  is  pay- 
able of  7s.  6d.  the  ton  burthen,  if  it  arrived  with  a  clean  bill  of 
health ;  of  15s.  if  it  arrived  without  such  bilL     If  the  vessel*  or 
any  part  of  its  cargo,  arrived  from  any  place  whatever,  except 
from  some  part  of  Turkey,   or  a  place  in  Africa  within  the 
Streights  of  Gibraltar,  or  in  the  West  Barbary  on  the  Atlantic 
Ocean,  3s.  the  ton  burthen  with  a  dean  bill  of  health,  10s. 
without;  or  from  any  place  whatever,  with  a  cargo  consisting 
in  the  whole  or  in  part  of  goods  th^  growth,  produce,  or  manu- 
fecture  of  Turkey,  or  a  place  in  Africa  within  the  Streights  of 
Gibraltar,   or  in  the  West  Barbary  on  the  Atlantic,  7s.  6d. 
whether  with  or  without  a  clean  bill.  And  if  the  vessel  should  have 
so  arrived  under  such  circumstances  as  may  induce  his  majesty 
in  council,  or  the  lords  or  others  of  the  privy  council,  or  any 
three  or  more  of  them,  to  subject  the  vessel  to  the  like  quaran- 
tine as  ships  arriving  from  Turkey  with  clean  bills  of  health, 
7s.  6d. ;  as  ships  arriving  without,  15s.     And  if  a  vessel,  or  any 
part  of  its  cargo,  having  performed  quarantine,  shall  enter  in- 
wards in  the  port  of  London,  an  additional  du^  of  Is.  the  ton 
burthen  is  to  be  paid.     But  no  ship  of  war  is  liable  to  duty ; 
nor  any  vessel  employed  in  the'service  of  government;  nor  any 
vessel  which  is  not  bound  to  a  place  in  Great  Britain,  or  the 
islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  or 'Man,  and  which 
has  really  put  into  a  port  of  this  country  in  distress ;  nor  any 
vessel  which  has  been  obliged  to  perform  quarantine  only  by 
reason  of  having  certain  goods  on  board  and  not  producing  the 
proper  declaration  as  to  their  growth,  produce,  or  manufacture ; 
nor  any  vessel  arriving  in  this  country  with  a  clean  bill  of  health 
fit>m  any  place  except  Turkey,  or  from  a  place  in  Africa  within 
^'—^— ■^—————— ^■^■»^i—^»^^^—«»^— »————— —^i— —^1^1  -■■  ■   I  ■       I  »  ■ 

(1)  45  Geo.  3.  c.  10.  s.3. 


Ch-  4.]  Of  Quarantine.  81 

the  Streigfats  of  Gibraltar,  or  in  the  West  Barbary  on  the  At- 
lantic Ocean,  in  ballast,  or  whose  cargo  consists  wholly  of  salt; 
nor  any  vessel  which  has  duly  performed  quarantine  in  the 
lazarets  of  Malta,  Ancona,  Venice,  Messina,  or  Leghorn,  and 
has  sailed  from  thence  and  arrived  in  this  country  with  proper 
documents  and  vouchers  attesting  the  fact,  to  tlie  satis&ction 
of  his  majesty,  or  the  privy  council  (1  }•  If,  after  making  good 
to  the  consolidated  fund  the  sums  tt  j^65,000  and  j^'dO,000 
which  had  been  granted  for  erecting  the  lazaret  and  completing 
the  quarantine  establishment,  the  duties  should  be  found  to  be 
more  than  sufficient  for  defraying  the  necessary  expences,  it  was 
directed  that  they  should  be  reduced  in  amount,  and  afterwards^ 
if  it  became  necessary,  increased,  provided  they  did  not  exceed 
the  sums  specified  in  the  45  Geo.  S.  (2) 

The  quarantine  act  45  Geo.  3.  c.  10.  directs  that  the  forfei-  Recoveryof 
tures  and  penalties  incurred  under  the  provisions  of  the  statute  p^jS^ 
shall  be  recovered  in  the  usual  manner  in  the  courts  of  record ; 
one  moiety  of  every  penalty  accruing  to  the  informer,  and  the 
other  moiety  to  the  king,  to  be  applied  towards  defrajring  the 
expences  of  erecting  and  maintaining  the  lazaret,  as  therein 
mentioned  (3).  All  actions  and  prosecutions  are  to  be  tnsdtuted 
in  the  names  of  the  government  officers  (4).  Under  the  con- 
struction of  the  statute  26  Geo.  2.  c.  6.,  which  enacted  that  all 
persons  going  on  board  of  ships  coming  from  infected  places 
should  obey  such  orders'  as  might  be  made  by  the  king  in 
council,  without  annexing  any  particular  punishment,  the  dis« 
obedience  of  such  an  order  was  held  to  be  an  indictable  offence^ 
and  punishable  as  a  misdemeanor  at  common  law  (5) ;  the 
statute  4S  G.  3«  directs  that  every  ofience  not  made  felony,  and 
eveiy  ofience  or  disobedience  to  any  order  in  council  made  fbr 
carrying  the  ac);  into  execution,  for  which  no  specific  punishment 
is  provided,  shall  be  determined  before  two  justices  of  the  peace^ 
and  the  offender  punished  by  a  pecuniary  fine  of  ^50,  or  by 
three  months  imprisonment,  ^t  the  discretion  of  the  magis- 


(1)  45  Geo.  3.  c.  10.  8. 3.  (6)  The  King  v..  Harris,  4T.  R. 

(2)  45  Geo.  3.  c.  10.  a.  4.  202.  2  Leach,  Cro.  Cas.  549.  S.  C. 
Sbip^  Dotto  clear  till  duties  paid,  and  2  Chitty's  Crim.  Law,  651. 
8.  5.  Ship-owners  to  recover  from  where  see  form  of  information, 
importersaproportionatesum,  8. 6.  and  see  45  Geo.  3.  c.  10.  8.  40*  as 

(3)  45  Geo.  3.  c.  10.  s.  34.  to  power  to    arrest,  &c.   under 

(4)  45  Geo.  3.  c.  10.  s.  35.  40.  quarantine  laws, 
ceeantel  vol.  801. 
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trates  ( 1 ) .  An  attainder  of  felony  under  the  qaarantine  act  doesp 
not  extend  to  work  any  corruption  of  blood,  or  forfeiture  of  per- 
sonal or  of  landed  property  (2).  All  oflfences  against  the  qua- 
rantine laws,  whether  they  happen  within  the  kingdom  or  with- 
out, may  be  tried  in  any  county  in  England  or  Scotland,  or  in 
the  proper  courts  of  justice  in  the  islands  of  Guernsey,  Jersey, 
Aldemey,  Sark,  or  Man  (3).  In  actions  for  any  thing  done  in 
pursuance  of  these  laws,  the  defendant  may  plead  the  general 
issue ;  if  he  succeed,  he  is  entitled  to  treble  costs ;  and  every 
action  or  suit  must  be  l»t>ught  within  two  months.  (4) 

The  consequences  attendant  upon  the  performance  of  quaran- 
tine are  next  to  be  considered  in  their  effect  upon  contracts  be- 
tween individuals.  First,  it  is  observable  that  the  protraction  of 
risk  occasioned  by  a  vessel's  being  detained  to  perform  quaran- 
tine does  not  put  an  end  to  an  insurance  upon  it.  The  protec- 
tion afibrded  by  a  policy  of  insurance  continues  until  the  ship 
has  been  moored  at  anchor  24  hours  in  good  safety;  and  a 
vessel  which  is  detained  for  the  purpose  of  performing  quaran- 
tine b  not  considered  as  being  moored  in  safety.  It  has  accord- 
ingly been  determined,  that  if  a  vessdi  before  the  24  hours  are 
expired  be  ordered  to  the  proper  place  to  perform  quarantine^ 
the  risk  continues,  although  she  does  not  leave  her  moorings, 
till  long  after  the  24  hours  are  expired  (5).  So  the  tonugnor 
of  goods  is  entitled  to  exercise  his  right  of  stopping  them  in 
transitu  while  they  are  performing  quarantine,  and  before  they 
have  reached  their  place  of  destination,  for  the  goods  remain 
in  transitu,  and  the  voyage  is  considered  as  incomplete  mitil 
quarantine  has  been  performed  (6).  The  prohibition  of  all 
public  intercourse  by  the  law  of  a  foreign  port,  in  consequence 
of  the  prevalence  of  an  infectious  disorder,  does  nothowever  afibra 
any  excuse  for  the  non-performanco  of  a  covenant  in  a  charter- 
party  to  load  a  cargo  on  board  within  a  palticular  time^t  what- 
ever effect  might  be  produced  by  a  similar  prohibition  in  the  law 
of  this  country;  for  although  communication  may  have  become 


(2) 


45  G.  3.  c  10.  S.38.  ceedings*  by  s.  41. 

45  G.  3.  c.  10.  8.  39.  The  (3)  45  G.3.  c.  11.  s.  42. 

answers  of  the  master,  and  the  (4^  45  G.  3.  c.  11.-8.43. 

direction  of  the  quarantine  oflicer  (5 )  Waples  v.  Eam&s  2  Stra. 

are  to  be  received  as  primft  facie  1243.        Parkas  Ins.     7  ed.   54. 

evidence  of  the  liability  to  perform  1  Marsh.  Inst.  2  ed.  264. 

quarantinet  s.  40.       A  summary  (6)  Hoist  v.  Powna   and    an- 

power  to  arrest  by  Judge's  warrant,  other,  1  Esp.  Rep.  240.    Whit* 

and  other  regulations  of  the  pro*  marsh.  Bankrupt  Law,  117. 
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dangerous  by  the  prevalence  of  the  disorder,  or  impossible,  in 
consequeDoe  of  the  measares  adopted  by  the  authorities  at  the 
ibre%n  port^  yet  if  the  covenant  contain  no  exception  of  such 
mcddeolb&y  the  freighter  must  answer  for  the  .violation  of  his 
covenant  to  the  person  with  whom- the  covenant  was  made  (1). 
It  is  therefore  advisable  for  the  frei^ter,  when  calamities  of 
this  kind  are  likely  to  happen,  to  provide  for  them  in  the 
charter-party,  by  an  express  exception.  As  quarantine  is  re- 
garded as  a  restraint  of  princes,  generally  provided  against  by 
merchants  in  hiring  ships,  there  is  no  charge  to  the  cargo  for 
demorrage ;  the  ship-owner  bears  the  loss  by  the  detention,  which 
is  calculated  in  the  charge  made  for  the  hire  of  the  vessel. 
With  regard  also  to  the  du^  of  the  owner  of  the  cargo,  con- 
sidered with  relation  to  the  ship-owner,  it  is  to  be  remarked,  that 
when  a  vessel  arriving  from  Turkey  or  other  infected  country  is 
obliged  to  perform  quarantine  before  its  entry  into  the  port  of 
London,  it  is  usual  fbr  the  consignee  to  send  down  persons  at  • 

bis  own  expence  to  pack  and  take  care  of  the  goods ;  and  there- 
fore where  a  consignee  had  omitted  to  take  this  precaution,  and 
goods  were  damaged  by  being  sent  loose  on  shore,  it  was  held 
that  he  had  no  right  to  call  on  the  master  for  compensation  (2). 
A  covenant  in  a  charterparty,  by  which  the  owner  of  the  vessel 
engages  that  the  ship  shall  be  provided  with  every  thing  need-  ^ 

fill  and  necessary  for  the  voyage,  oUiges  him  to  furnish  a 
bill  of  health  for  a  voyage  from  this  country  to  Cagliari  in  Sar- 
dinia, that  document  being  required  by  the  law  of  Sardinia,  in 
order  to  dispense  with  the  performance  of  quarantine.  For  the 
«igagement  on  the  part  of  the  ship-oi^er  renders  it  incum- 
bent upon  him  to  be  provided  with  all  such  documents  as  may 
be  necessary  fbr  performing  the  voyage  with  reasonable  expedi- 
don,  although  they  may  not  be  required  by  the  law  of  nations, 
or  by  the  law  of  this  country.  (3) 

We  shall  conclude  this  subject  with  a  brief  account  of  the  inconveiiiencei 
practical  inconveniences  which  have  been  represented  to  arise  *°e8uk™frw* 
from  the  performance  of  quarantine-     In  the  first  place,  the  Quarantine 

^  ^  r         »  Regulations.  (4). 

(1 )  Barker  v.  Hodgson,  3  M.  &     1 67.  1  Stark.  21 2.  4  Campb.  383. 
S.  267.  8  Term  Rep.  267.  S.  C.  Abb.  on  Shipp.  p.  3.  ch.  3. 

(2)  Dunnage  v.  Joliffe,  Sittings    s.  4.  p.  236. 

coram  Kenyon,  C.  J.  at  Guildhall,         (4)  For  many  of  the  following 

p.  Mich.  T.   1789.      Abbott  on  observations  the  author  iaindebted 

SbippW,  261.  to  the  late  Sir  John  Jackson,  and  * 

(3)  IjKwy  V.  Costerton,   1  Holt,  to  Mr.  Marten 
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time  occupied  in  the  performance  of  quarantine^  and  the  heavy 
expence  to  which  it  gives  rise^  must  be  considered  by  the  ship 
owner  in  the  sum  which  he  demands  for  the  hire  of  the  veaaeL 
He  cannot  always  calculate  upon  a  clean  bill  of  healdi,  and 
must  therefore  make  his  calculation  upon  the  probability  of  ob- 
taining a  foul  bill*  Moreover  it  is  asserted^  that  in  Turkey  a 
foul  bill  of  health  may  be  issued  from  intrigue  and  mercantile 
manoeuvre,  as  well  as  from  the  actual  occurrence  of  the  plague ; 
but  from  whatever  cause,  the  British  ship-owner  must  suffer 
the  result.  Hence  the  freight  must  be  higher,  and  the  increased 
ratio  of  freight  is  prejudicial  to  the  interchanges  of  commerce; 
the  loss  of  time  is  injurious  to  the  ship-owner  in  the  delay  of  the 
voyage,  and  to  the  merchant,  in  the  return  of  his  capital.  The 
extra  pilotage  into  and  from  quarantine;  the  extra  price  of 
necessaries  to  the  ship,  and  the  charges  of  release,  all  concur 
to  render  quarantine  a  source  of  inconvenience  to  trade  with 
*  places  liable  to  infection.    2diy,  Places  af^inted  for  the  per- 

formance of  quarantine  are  always  near  the  sea.  Sometimes  in 
open  road-steads,  and  at  all  times  the  ship  under  restraint  b  in  a 
measure  insulated.  If  a  storm  arise,  the  yellow  flag  would  deter 
fromaffordingthereadyassistancewhich wouldbegiven  in  ordinary 
cases.  It  would  not  be  finally  withheld  if  lives  on  board  were 
in  danger ;  but  it  would  be  given  reluctantly,  throi^  fear  of 
after  personal  confinement  to  the  exteiit  to  which  the  vessel 
under  restraint  would  be  liable*  Vessels  going  alongside  a 
floating  lazaret,  if  while  alongside  they  should  be  caught  with  a 
gale  of  wind,  receive  damage  from  the  collision,  which  would  not 
have  occurred  in  any  other  situation.  3dly,  Fruit  and  other 
perishable  commodities  are  liable  to  injury ;  and  in  some  cir- 
cumstances more  than  such  as  would  arise  from  mere  lapse  of 
time.  Fruit  from  Turkey  is  brought  generally  in  wood  pack- 
ages, which  not  being  susceptible,  permit  the  delivery  at  ten 
days  from  the  putting  the  guardians  on  board ;  or  if  she  has 
enumerated  goods,  from  the  finishing  of  the  probationary 
airings  and  delivery  of  the  enumerated  goods  to  the  lazaret ;  viz. 
twenty-five  days  from  the  timeof  putting  the  guardians  on  board, 
If  with  a  foul  bill,  fruit  be  in  susceptible  packages,  it  may  be 
shirked  to  other  packages ;  but  this  would  be  at  an  enormous 
expence,  and  at  risk  of  muc^i  damage  ;  it  would  then  be  deliver- 
able in  20  instead  of  10  days,  or  35  instead  of  25  days.  If  not 
shifted,  it  must  lie  the  4*0  days,  or  if  there  be  on  board  enume- 
rated goods,  55  days.  Fruit  is  however  seldom  damaged  by 
lying,  unless  it  have  received  damage  on  the  voyage,  or  got 
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faeat^.    Cott<Mi»  rags,  hemp  and  silk,  and  other  articles,  if  at 
all  heated,  would  greatly  injure  by  detention;  for  although  put 
on  board  the  lazaret  to  air,  the  airing  would  be  inefiectual  to  a 
drying  and  &r  short  of  what  would  be  given  by  the  merchant^ 
if  free  in  his  own  warehouse^    4thly5  As  arrivals  accumulate  by 
the  detention  of  quarantine,  the  market  by  such  known  arrivals 
gets  encumbered  by  the  increased  quantity  for  sale,  now  no 
longer  in  a  state  of  expectation,  but  already  safe  from  sea  peril, 
and  therefore  regarded  by  the  purchaser  as  already  in  port. 
The  cargoes  of  each  arrival  are  almost  immediately  known,  ^nd 
the  d^reciation  in  price  between  the  arrival  of  a  vessel  and  the 
free  delivery  of  her  cargo,  has  sometimes  varied  from  20  to  4?0 
per  cent*     This  gives  a  great  check  to  mercantile  adventure* 
5th]y,  As  quarantine  is  regarded  as  a  ^^  restraint  of  princes" 
generally  provided  against  by  merchants  in  huing  ships,  there 
is  no  charge  to  the  cargo  for  demurrage^  but  the  ship-owner 
bears  the  loss  (calculated  in  the  charge  made  for  the  hire  of  the 
vessel)  by  the  detention.     The  seamen's  wages  and  the  expence 
of  victuals^  together  with  the  wear  andteaT  of  the  ship,  fall  upon 
the  ship-owner.     There  is  however  no  difierence  in  the  premium 
of  insurance  on  account  of  the  ship  being  liable  to  quarantine* 
But  the  quarantine  duties  are  extremely  high.      Every  ship 
from  Turkey  for  London,  without  a  clean  bill  of  health,  pays 
the  Very  large  amount  of  sixteen  shillings  per  tcm  on  her  register 
measurement.  Thus  a  vessel  of  only  two  hundred  tons  measure- 
ment,  coming  from  London,   and   performing  quarantine  at 
Standgate  Creek,  would  pay  jilSO ;  if  with  a  clean  bill,  £S5 ; 
fit>m  other  parts,  less.     Besides  this,  the  ship-owner  sustains  a 
serious  loss  by  the  great  lapse  of  time,  and  wear  of  his  cables. 
Ships  are  liired  according  to  their  classes.     No  person  will  hire 
a  vessel  which  has  entered  into  the  second  class>  if  be  can  ob- 
tain one  on  similar  terms  which  is  still  in  the  first  class.     But  in 
most  cases  the  passing  from  the  first  down  to  the  second  class  is 
determined  by  the  age  of  the  vessel.     A  ship  subject  to  delays 
of  quarantine   cannot  perform  so  much  work  in  a  given  time, 
as  one  not  so  subject ;  she  cannot  therefore  earn  her  first  cost 
during  the  time  of  her  being  a  first  class  vessel ;  and  thus  the 
owner  has,  at  the  expiration  of  the  allowed  time>  a  vessel  of  de* 
predated  character,  and  a  bar  put  in  the  way  of  her  future  em* 
ploymenL      6thly,   Pilots   are  subject  to  confinement  during 
quarantine,  though  for  a  less  duration  than  other  persons.     Pi- 
lots get  eight  shillings  per  day  for  every  day  while  the  ship  is  at 
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the  quarantine  ground,  and  themselves  under  restraint;  and  the 
ship-owner  (if  the  ship  is  bound  to  London)  pays  50  per  cent, 
more  pilotage  than  if  the  ship  came  direct  to  Gravesend. 
7thly,  Ships  have  come  from  Egypt  in  less  than  30  days,  and 
irom  the  Mediterranean  in  20  days.  But  the  length  of  restraint 
without  a  clean  bill  of  health,  and  with  enumerated  goods^  may 
be,  including  the  airings  of  the  latter,  and  their  delivery  and  re- 
loading, 60  days,  without  reckoning  the  extra  time  in  going  to 
and  coming  from  the  place  appointed  for  performance  of  the 
quarantine.  Enumerated  goods  are  divided  into  two  classes^ 
which  have  distinct  times  for  release ;  but  though  those  of  the 
second  class  are  first  at  liberty,  they  must  wait  for  those  of  the 
first  class,  if  the  ship  is  to  receive  her  cargo  again ;  and  that  if  the 
ship  leave  the  goods  behind,  the  owner  becomes  subject  to  the 
hire  of  hoys  to  bring  them  up  to  London  from  Standgate  Creek, 
and  is  also  responsible  to  the  original  shipper  for  all  pltmderagey 
whether  by  the  navigators  of  the  hoys  or  by  water  pirates  who 
have  been  known  to  watch  hoys  which  have  been  silk  laden, 
from  the  creek,  and  to  board  them  in  the  night  with  a  strong 
force,  and  rob  the  cargoes  to  a  very  serious  amount.  It  also 
sometimes  happens,  that  when  the  time  by  law  for  release  has 
arrived,  the  goods  could  not  be  delivered  from  the  lazaret,  how- 
ever wanted,  because  that  in  the  interim  of  their  restraint^  other 
ships  and  goods  have  arrived  and  been  put  into  the  same  laza- 
ret, and  on  the  same  deck,*  and  the  former  could  not  be  de- 
livered till  the  time  of  the  release  of  the  latter  from  quarantine 
has  been  completed.  It  is  evident  therefore,  that  the  deten- 
tions occasioned  by  quarantine,  forms,  in  a  variety  of  ways,  a 
serious  injury  to  trade.  But  added  to  all  these,  there  is  ano- 
ther evil  of  no  small  amount,  in  the  losses  by  embezzlement  in 
goods  subject  to  quarantine.  Deficiencies  have  been  found  in 
the  receipt  of  goods,  some  of  which  have  doubtless  been  traced 
to  the  time  of  quarantine ;  and  although  all  of  them  may  not  be 
chargeable  there,  still  the  diflScuIty  of  tracing  the  loss  is  vastly 
increased  by  the  delivery  into  and  out  of  the  lazaret,  where 
the  packages  have  been  cut  open  for  airing.  Silk  is  delivered 
to  the  lazaret  by  weight,  and  received  again  by  weight,  but 
the  gross  weight  of  the  package  is  the  only  criterion ;  if  that  be 
correct,  any  alterations  in  the  article  itself  is  not  perceived.  The 
captain  of  the  ship  is  subject  to  no  responsibility ;  the  persons 
employed  in  the  lazaret  are  no  longer  responsible,  except  upon 
direct  proof;  the  change  is  not  discovered  except  in  the  mer* 
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chant's  warehouse^  or  sometimes  ia  the  possession  of  the  con- 
sumer to  whom  the  goods  may  have  been  sold,  after  a  consider* 
able  lapse  of  time.  Such  being  the  inconveniences  which  result 
from  the  quarantine  system,  it  is  manifest  that  it  is  only  upon 
grounds  of  the  most  urgent  expediency^  that  the  continuance  of 
such  regulations  could  be  justified  and  allowed. 
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CHAP.  V. 

Of  Convoys. 

A  CONVOY  is  a  naval  force  appointed  by  govenHnent  for 
the  protection  of  merchant  ships  and  others  during  the 
whole  voyage,  or  such  part  of  ft  as  is  thought  to^  require  such 
protection.  The  consideration  of  the  laws  of  convoy,  leads  us  to 
enquire,  firsts  what  vesseb  are  obliged  to  sail  with  convoy ; 
secondly,  what  is  the  course  to  be  pursued  by  those  on  which 
this  obligation  is  imposed^  the  place  from  which  they  must  sail, 
with  what  vessel,  how  far  they  must  proceed  with  convoy, 
with  the  penalties  and  consequences  attached  to  sailing  without 
convoy,  or  separating  from  it.  Lastly,  the  duties  of  the  officers 
and  seamen  belonging  to  the  convoy. 

To  avert  the  mischiefs  that  would  arise  to  the  commerce  of 
this  country,  if  vessels  were  allowed  to  sail  without  sufficient 
protection,  acts  of  parliament  have  been  frequently  passed,  during 
the  existence  of  hostilities,  to  oblige  ships  to  sail  with  convoy** 
The  last  act  was  the  stat  43  Geo.  S.  C.  57.  which  expired  at  the 
temrination  of  the  late  war.  This  statute  provided  that  it  should 
not  be  lawful  for  any  vessel  belonging  to  his  majesty's  subjects, 
except  as  therein  provided,  to  sail  or  depart  from  any  port  or 
place  whatever,  unless  under  the  convoy  and  protection  of  such 
ship  or  ships,  vessel  or  vessels,  as  should  or  might  be  appointed 
for  that  purpose.  Some  vessels,  however,  were  exempted  by 
statute  from  the  obligation  to  sail  with  convoy.  In  ih^first  place, 
it  did  not  extend  to  any  vessel  not  required  to  be  registered. 
A  foreign-built  ship,  British-owned,  is  not  xequircd  to  be  regis- 
tered, and  therefore  may  saU  without  convoy  by  virtue  of  this 
exception  (1).  Secondly^  the  act  did  not  extend  to  any  vessel 
for  which  a  licence  to  sail  without  convoy  should  be  granted  by 
the  lord  high  admiral  of  Great  Britain,  or  by  the  commissioners 
for  executing  the  office  of  lord  high  admiral,  or  a  person  duly 
authorized  by  him  or  them  for  that  purpose.     A  licence  for  a 

(1)  Long  V.  DiiC    2  Ho8.  &  Pul.  209. 
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ship  to  sail  without  convoy,  describing  her  as  bound  on  a  voyage 
to  Gibraltar,  when  in  fact  she  sailed  from  hencewith  instructions 
to  make  the  best  of  her  way  direct  to  Palermo,  and  not  to  touch 
at  Gibndtar  unless  ordered  into  the  bay  by  cruizers  which  she 
might  meet  in  passing  it,  is  fraudulent  and  void^  and  will  not 
legalize  an  insurance  by  the  charterer  of  such  ship  sailing  with** 
out  convoy,  upon  goods  put  on  board, 'and  insured  from  hence 
to  Palermo,  &c.  with  liberty  to  proceed  to  any  ports  to  seek 
convoy^  &c  and  therefore  will  not  cover  a  loss  which  happened 
in  the  latter  part  of  the  voyage,  although  the  ship,  being  com- 
pelled by  stress  of  weatlier,  against  the  master's  intentions>  did 
in  fact  go  to  Gibraltar,  and  although  no  convoy  was  to  be  pro- 
cured there,  nor  licence  to  proceed  without  it(l)«     So  where  a 
trader  shipped  goods  for  Cagliari  on  board  a  general  ship,  repre- 
sented as  sailing  with/licence  and  without  convoy,  and  bound 
for  Gibraltar,  Cagliari,  and  Majorca,  which  had  a  licence  to 
sail  urithout  convoy  to  Gibraltar  only,  and  sailed  from  Gibraltar 
without  convoy  or  licence,  it  was  held  that  an  insurance  of  such 
goods  by  the  shipper  was  void  (2).     An  insurance  on  goods, 
however,  is  not  vitiated  by  a  mis-description  in  the  licence  of 
the  force  of  the  vessel  (S).     We  shall  hereafter  have  occasion  to 
advert  to  the  consequences  of  sailing  without  licence  and  without 
convoy,  and  therefore  content  ourselves  with  observng  at  present 
that  there  is  this  distinction  between  sailing  without  convoy>  and 
sailing  without  licence;  if  a  ship  sails  without  convoy,  and  the 
assured  is  ignorant  of  her  sailing  without  convoy,  he  is  protected ; 
but  if  he  knows  of  her  sailing  without  convoy,  not  knowing 
whether  she  has  a  licence  or  not,  he  is  not  protected,  unless  she 
has  a  licence;  his  security,  in  this  case,  depends  upon  the  fact, 
whether  the  ship  has  a  licence  for  the  voyage  or  not  (4).     A  ship 
licensed  to  sail  without  convoy,  provided  she  is  armed  with  a 
certain  force,  must  take  that  force  on  board  before  she  breaks 
ground  (5).     Thirdly y  the  act  does  not  extend  to  a  vessel  pro- 
ceeding with  due  diligence  to  join  convoy  from  the  place  at 
which  she  is  cleared  outwards,  in  case  such  convoy  is  appointed 
to  sail  from  some  other  place  (except,  nevertheless,  that  the 
statute  requires  a  bond  to  be  taken  upon  the  clearance  outwards 


(1)  Wunliouse    v.    Cowie,  4  Campb.532,    See  post. 

Taunt.  178.    Higham  v.  Agnew,  (4)    Wainhouse    v.    Cowie,   4 

15  East,  517.  Taunt.  187.  8.    Darby  7.  Newton, 

(2)  Darby  v.  Newton,  6  Taunt.'  6  Taunt.  547. 

344.    2  Marsh.  Rep,.  252.  S.  C.  (5)  Hinckley  v. Waiter,  3Taunt. 

(3)  Edwards     v.    Footner,     1  131. 


90  Of  Comdys.  [Ch.  5. 

oFsach  vessel  ( I  )y  for  the  5th  section  providesi  that  it  shall  not 
be  lawful  for  the  officers  of  the  customs  in  Great  Britain  or  Ire- 
land to  suffer  any  vessel^  which  is  required  by  the  act  not  to  sail 
or  depart  without  convoy^  to  be  cleared  outwards,  untQ  the 
master  has  ^ven  bond  to  the  crown  with  one  sufficient  surety  in 
the  penalty  of  the  value  of  the  ship;  which  bond  is  to  be  taken 
by  the  collector  or  other  principal  officer  of  the  customs,  with 
condition  that  the  vessel  shall  not  sail  without  convoy>  contrary 
to  the  directions  contained  in  the  act,  and  shall  not  afterwards 
desert  or  wilfully  separate  or  depart  from  it,  without  leave  ob* 
tained  from  the  ciqptain  or  other  officer  in  charge  of  the  convoy, 
before  the  vessel  has  arrived  at  her  place  of  destination,  or  so 
&r  on  her  voyage  as  such  convoy  is  appointed  to  accompany  and 
protect  the  vesser(2).  A  ship  cannot  legally  proceed  from  port 
to  port  to  join  convoy,  unless  a  bond  has  been  given  that  she 
shall  not  sail  without  convoy.  If  the  ship  is  licensed  to  sail 
without  convoy,  with  a  certain  complement  of  men^  and  clears 
out  without  giving  bond  to  sail  with  convoy,  and  without  having 
the  force  required,  she  cannot  legally  go  round  from  her  port  of 
clearance  to  a  port  of  convoy  (S).  Fourthly^  the  act  does  not 
extend  to  a  ship  bound  from  any  place  in  the  united  kingdom 
to  another  place  within  the  same  (4) ;  noXyJiJMyy  to  any  ship  be- 
longing to  or  in  the  employ  of  the  East  India  company  or  the 
Hudson's  Bay  company  (5).  Further^  the  act  did  not  extend 
to  affect  a  vessel  sailing  without  convoy  from  a  foreign  port,  nor 
to  subject  the  master  to  its  provisions,  in  case  there  should  not 
beany  convoy  appointed  for  such  a  vessel,  nor  any  person  at 
the  foreign  port  duly  authorized  by  the  admiralty  to  i^point 
convoys  for  such  vessels,  or  to  grant  licences  to  such  vessels  to 
sail  without  convoy  (6).  In  order^  therefore^  to  prove  the  illi^- 
lity  of  a  voyage,  on  the  ground  that  the  vessel  sailed  without 
convoy  from  a  foreign  port,  it  is  not  sufficient  to  show  that  the 
admiral  in  command  on  the  foreign  station,  had  actually  ap- 
pointed convoy,  without  further  producing  the  order  from  the 
commissioners  of  the  admiralty,  or  otherwise  showing  that  the 
convoy  was  appointed  by  a  person  authorized  by  them  (7).  So 
the  act  provided  that  it  should  be  lawful  for  any  veSsel  em- 


(1)  43  Geo.  3.  c.  57.  s.  6.  (5)  43  Geo.  3.  c.  57.  s.  6. 

(2)  43  Geo.  3.  c.  57.  s.  5.  (6)  43  Geo.  3.  c.  57.  s.  8. 

(3)  Hincklev    v.    Walton,    3  (7)  D*Aguilar  v.  Tobin,  Holt, 
Taunt.  131.  4/5,  6.  C.N.P.  185.    Darby  v.  NewtOQ» 

(4)  43  Geo.  3.  c.  57-  s.  6.  Abb.  6  Taunt.  547,  548. 
Ship,  245. 
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(doyed  in  the  Newfoundkuoid  SAfOCj,  hm%  ivlioBy  laden  with 
fiah  or  <Aet  ppodpce  of  die  fisheiy,  or  with  articles  of  the 
growth  or  prodnoe  of  the  island  of  Newfoundland^  or  coast  of 
Labrador,  to  sail  firom  any  place  within  the  island,  'Or  on  the 
coast  without  convoy  or  a  dispensing  licence^  except  from  the 
port  of  St.  John's  in  Newfoundland,  during  the  time  that  a  per- 
8<Hi  authorized  by  the  admiralty  (1)  to  grant  licences  is  stationed 
or  resident  at  that  port  (2).  The  obligation  to  sail  with  con- 
voy does  not  indeed  always  depend  upon  act  of  parliament,  but 
is  sometimes  imposed  by  the  acts  of  the  parties  themselves.  In 
a  poliqr  of  insurance,  a  warranty  is  frequently  inserted  that 
the  vessel  shall  sail  with  convoy,  and  the  construction  of  this 
warranty  is  in  general  the  same  that  has  been  adopted  with  re- 
gard to  the  act  of  parliament  (3).  The  ship*owner  also  fre- 
quently undertakes  that  die  vessel  shall  sail  with  convoy,  either 
by  the  insertion  of  a  clause  to  that  effect  .in  the  printed  papers 
or  cards  announcing  the  departure  of  the  vessel,  or  by  a  stipu- 
lation in  the  bill  of  lading  signed  by  the  master.  Where  a  ship 
18  put  up  at  the  Royal  Exchange  by  the  broker  as  a  general 
ship,  v^arranted  to  sail  with  ccmvoy,  and  hand-bills  are  distri-; 
buted  to  the  same  effect,  the  owners  are  bound  by  such  repre- 
sentation, although  made  without  their  authority,  because, 
having  employed  the  broker,  they  are  answerable  for  any 
acts  done  by  him  in  the  course  of  his  employment,  and 
fixHn  the  nature  of  the  advertisement,  and  their  opportunity 
of  observing  it^  it  may  be  presumed  that  they  are  acquainted 
with  its  terms  (4).  Whether  indeed  the  owner  is  liable  for 
not  sailing  with  convoy,  where  the  ship  has  been  put  up  or 
advertised  *^  to  sail  with  convoy,"  but  the  bill  of  lading 
makes  no  mention  of  convoy,  seems  to  be  a  point  at  present 
undecided  (5).  Thus  much,  however,  appears  to  have  been 
determined,  —  that  if  the  owners  have  made  a  special  con- 
tract for  the  employment  of  their  ship,  the  master  cannot,  by 
virtue  of  the  general  and  implied  authority  of  his  cha- 
racter as  master,    annul  such  a  contract,  and  substitute  an- 


(1)  D'Aguilar  v.  Tobin,  Holt, 
C.  N.  P.  185. 

(2)  43Geo.3.  c.58.  8. 16. 

(3)  Cohen  v.  Hinckley,  ITaunt. 
253,4. 

(4)  Rinquist  v.DitcheU,  3  Esp. 
64.  Abb.  on  Ship.  122.  224.  S.  C. 
The  broker  bad  signed  some  bills 


of  lading,  in  which  the  ship  was 
warranted,  3  Esp.  ^.  Sanoerson 
V.  Busher,  4  Campb.  55.  Peel  v. 
Price,  4  Campb.  243. 

(5)  Rinqubt  v.  Ditchell,  3  Esp. 
R.  64.  Abb.  122.  224.  diet.  ace. 
Sneli  V.  Marryat,  d.  644,  dub. 
Peel  ▼.  Price,  4  Campb.  243. 
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oth^  for  it  with  the  other  contracting  party  (1).  A  bill  of 
lading  signed  by  the  captain,  stating  the  ship  to  be  bound  to 
the  port  of  destination  with  convoy,  amonntB  to  an  abscrfute 
undertakings  by  which  the  owner  is  bound  that  the  vessel  shall 
sail  with  convoy  (2).  If  an  engagement  of  this  sort  be  entered 
into  on  the  part  of  the  owner,  and  the  vessel  do  not  sail  with 
convoy,  he  will  be  answerable  to  the  freighter  for  his  having 
lost  the  benefit  of  an  insttrance,  or  of  a  return  of  premiums  by 
the  non-perfonnance  of  the  engagement.  It  is  no  answer  to  an 
action  for  the  breach  of  such  an  undertaking,  if  the  ship  did  in 
fiiot  sail  without  convoy,  that  the  state  of  the  weather  prevented 
the  vessel  from  joining  convoy,  that  if  the  wind  had  continued 
as  it  was  at  the  time  she  left  her  moorings,  she  would  have 
come  up  with  the  convoy  without  difficulty ;  but  that  it  became 
quite  calm,  and  when  she  had  crossed  the  bar  of  the  port,  she 
found  a  heavy  sea  setting  in  upon  the  shore,  which  drove  her 
considerably  to  the  southward  ;  that  she  made  every  practicable 
exertion  to  get  up  to  the  commodore  in  the  night,  but  could 
not ;  that  in  the  morning  she  found  that  the  fleet  had  sailed ; 
dtat  she  followed,  and  could  not  overtake  it ;  but  afterwards 
arrived  in  safety  (3) .  In  such  an  action,  however,  by  a  inercbaht 
against  the  owner  of  the  vessel,  it  is  a  sufficient  defence  to  diew 
that  the  vessel  was  delayed  in  taking  on  board  the  plaintifTs 
goods ;  and  that  after  receiving  them,  the  master  having  made 
every  practicable  exertion  to  join  the  convoy  with  which  he  ought 
to  have  sailed,  but  without  effect,  proceeded  on  his  voyage  with- 
out convoy  (4).  The  following  instance  is  mentioned  l^  a 
foreign  writer  as  justifying  the  sailing  without  convoy  :  A  ship 
was  insured  from  Marseilles  to  Toulon,  there  to  join  convoy^  and 
proceed  to  America.  In  her  passage  to  Toulon,  she  suffered 
considerable  damage,  and  was  obliged  to  undergo  a  rep^  there, 
which  rendered  it  impossible  for  her  to  avail  herself  of  the  con- 
voy. Thifi  being  a  misfortune  occasioned  by  the  perils  of  the 
sea,  he  thought  that  the  ship,  when  repaired,  might  proceed 
without  convoy,  at  the  risk  of  the  insurer  (5).  And  it  has  been 
determined  in  this  country  that  a  vessel  which  sails  with  convoy 
and  is  driven  back  by  stress  of  weather  into  her  port  of  clear- 


(1  y  Buigou  V.  Sharpe»  2  Camp.        (3)  Sanderson    v.     Busher,    4 
d29.  Campb.  56 

(2)  Sanderson    v.    Busher,    4         (4)  Majalhaens   v.    Busher,    4 
Campb.  56.  CanipbT  54. 

"   (5)  Emerigon,  toni.  1.  p.  164, 
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aiioe»  may  lawfidlj  sail  thence  again  with  her  cargo  on  the 
voyage^  without  waiting  for  the  next  convoy  from  the  same 
port,  or  joining  convoy  from  any  other  port  (1).  We  shall 
jkCfw  proceed  to  consider  the  conduct  to  be  adopted  by  the 
vessel  which  is.  to  sail  with  convoy. 

Previously  to  the  departure  of  the  vessel,  the  statute  requires  Requisites  for 
that  a  notice  shall   be  given  by  the  admiralty  directing  the     ^^^^^*' 
masters  of  vessels  that  are  to  sail  with  convoy  to  have  on  board 
such  flag%  vanes,  or  other  materials  as   are  necessary  ior  the 
puipose  of  distinguishing  the  vessels,   and  of  enabling  the 
masters  to  answer  signals  made  by  the  captain  or  other  officer 
entrusted  with  the  care  of  the  convoy^  such  flags,  vanes,  or  ma- 
terials to  be  provided  by  the  master,  which  notice  is  to  be  in- 
serted in  the  London  and  Dublin  gazettes,  and  transmitted  to 
the  commissioners  of  the  customs  in  England,  Ireland,  and 
Scotland,  in  order  to  the  same  being  sent  to  the  principal 
officers  of  the  customs  at  the  several  ports,  for  the  information 
of  the  persons  concerned ;  and  after  such  notice,  no  vessel  can 
be  cleared  outwards,  until  it  shall  appear  to  the  satis&ction  of 
the  proper  officer  of  the  customs  that  the  ship  is  provided  with 
such  flags,  vanes,    or  other  materials  (2).      Before  the   ship 
leaves  the  place  of  her  departure,  the  master  must  obtain^  or 
at  least  use  all  due  diligenoe  to  obtun,*the  sailing  instructions  and 
orders  delivered  out  by  the  commander  of  the  convoy  to  the 
masters  of  the  trading  vessels  that  are  to  sail  under  his  pro- 
tection.    The  value  of  a  convoy  i^pointed  by  government  in  a     • 
great  measure  arises  from  its  taking  ships  under  its  controul,  as 
well  as  its  protection.     But  that  controul  does  not  commence 
until  sailing  instructions  have  been  obtained,  nor  can  it  •be  en* 
forced  otherwise  than  by  their  means*    Indeed,  the  reason  of 
die  rule  which  requires  that  the  convoy  should  be  appointed  by 
government  shows  the  necessity  of  having  sailing  instructions, 
since  without  them  the  ship  does  not  stand  in  that  relation,  or 
under  those  circumstances,  in  which  she  can  take  the  full  benefit 
of  the  government  convoy.     Without  them,  if  the  fleet  be  dis- 
persed by  a  storm,  the  ship  is  unable  to  learn  the  place  of 
rendezvous,  or  to  obey  signals,  if  she  should  be  attacked  by  the 
enemy  (3).  It  is  not,  however,  necessary  that  the  vessel  should  at 

(1)  Laing  v.  Glover,   5  Taunt.         (3)  Anderson  v.  Pitcher,  2  Bos. 
49.  &?ul.  164. 

(2)  43  Geo.  3.  c.  57.  s.  9. 
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all  eventsobtain  sailing  instructions;  but  if  they  can  be  obtained  by 
due  diligence,  she  is  bound  to  procure  them.  If  sailing  instructions 
are  applied  for,  and  refused  by  the  commander  of  the  convoy, 
the  obligation  to  sail  with  convoy  may  be  complied  with  without 
obtaining  them ;  because  the  court  will   presume  when  they 
are  refused  imder  such  circumstances,  diat  they  are  refused  for 
the  benefit  of  the  trade  which  is  to  be  protected  by  the  con* 
voy  (J).     So  the  want  of  sailing  instructions  is  excused,  if  the 
master  was    prevented    from    obtaining    them    by    stress  of 
weather  (2).     '.rhe  convoy  act  provides,  that  if  any  vessel  re- 
quired by  the  act  not  to  sail  without  convoy  shall  be  in  imminent 
danger  of  being  boarded  or  taken  possession  of  by  the  enemy, 
the  master  shall  make  signals  by  firing  guns  or  otherwise^  to 
convey  infi>rmation  of  his  danger  to  the  rest  of  the  convoy,  as 
well  as  to  the  ships  of  war  under  the  protection  of  which  he 
is  sailing ;  and  that  in  case  of  such  ship  being  boarded  and 
taken  possession  of,  he  shall  destroy  all  instructions  confided  to 
him  relating  to  the  convoy ;  and  every  master  who  shall  n^Iect 
to  make  such  signals,  or  shall  wilfully  omit  to  destroy  such  in« 
structions,  shall  for  every  ofience  forfeit  a  sum  not  exceeding 
£2QQ.  (8) 

Fn»  what  place.      To  Satisfy  a  Warranty  in  a  policy  of  insurance  that  the  vessel 

shall  sail  with  convoy,  she  is  not  obliged  to  depart  with  convoy  * 
from  the  place  of  lading ;  the  warranty  is  satisfied  if  the  vessel 
sail  with  convoy  from  the  usual  place  of  rendezvous.  As  if  a 
ship  from  London  take  convoy  at  the  Downs,  when  that  is  the 
place  at  which  the  convoy  is  appointed  (4),  or  from  Spitbcad, 
when  there  is  no  convoy  in  the  Downs  (5).  In  a  late  case,  a 
ship  saUing  on  a  voyage  from  the  river  Thames  to  Malta  was 
holden  to  -satisfy  the  warranty  by  proceeding  directly  to  Ports- 
mouth, that  bdng  the  place  of  rendezvous  for  the  Mediterra- 
nean convoys,  and  having  been  captured  on  her  way  to  Ports- 
mouth, the  underwriters  were  held  liable  (6).    So  a  vessel  in- 


(1)  Veeden  v.  Wilmot,  Guild-  Webb  v.  Thomson,  1  Bos.  &  Piil. 
hall,  July  1 744.      Park  ou  Ins.  5.  Anderson  v.  Pitcher,  2  id*  1 64. 
7  ed.  500  a.      1  Bos.  h  Pul.  7.  (3)  43  Geo.  3.  c.  ^7.  s.  10. 
note,  8voed.     2  Bos.  &  Pul.  170.  (4)  Lethulier's  case.      2  Salk. 
Webb   r.  Thomson,    1   Bos.   &  443. 

Pul.  6.  (5)  Gordon  v.  Morley,  2  Stra» 

(2)  Sanderson    v.  Busher,     4  1264.  diet.  ace.  Cowp.  601. 
Campb.  56.  by  Gibbs,  C.  J«    Vic*  (6)  Warwick  v.  Scott.  4  Camp, 
toria  T.  Cleaver,    2  Stra.  1250.  62. 
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sored  firom  Jamaica  with  a  return  of  premium  for  convoy^  was 
hc^den  to  have  pursued  the  proper  course  by  sailing  from  St* 
Anne's  bay  in  Jamaica^  in  order  to  join  the  convoy  at  Bluefields, 
another  port  in  the  same  ishuid>  and  the  geaeral  place  of 
rendezvous  fi>r  vessels  on  the  Jamaica  station^  although  in  so 
doing  she  departed  out  of  the  direct  line  of  the  voyage  to  this 
country  (1).  A  vessel,  even  if  insured,  may  deviate  irom  the 
conmuHt  track  of  the  voyage,  for  the  sake  of  joining  the  convoy, 
especially  if  by  the  terms  of  the  policy  a  return  of  premium 
be  allowed  for  sailing  with  convoy.  (2) 

The  warranty  that  the  vessel  shall  be  protected  by  convoy  is  Keeping  wkk 
sometimes  expressed  by  the  words  that  the  vessel  shall  sail  ^<^°^* 
with  convoy ;  sometimes  that  the  vessel  shall  depart  with  con- 
voy ;  but  the  meaning  of  both   expressions  is  the  same>  and 
both  equally  intend  that  the  master  shall  not  only  commence 
his  voyage  at  the  usual  place  of  rendezvous  under  the  protec- 
tion of  the  convoy,  but  shall  continue  during  his  course  under 
the  same  protection,  unless  prevented  from  so  doing  by  tempest 
or  other  unavoidable  accident,  in  which  case  the  undertaking 
will  be  complied  with  if  the  master  does  all  that  is  in  his  power 
to  keep  the  benefit  of  the  convoy  (3).     The  convoy  act  pro- 
vides that  the  master  of  a  vessel  which  shall  sail  or  depart  under 
the  protection  of  convoy  shall  use  his  utmost  endeavours  to 
continue  with  it  dunng  the  whole  of  the  voyage,  or  such  part 
of  it  as  the  convoy  is  directed  to  accompany  and  protect  the 
vessel^  and  shall  not  wilfully  separate  or  depart  from  it  upon 
any  pretence  whatever  without  leave  of  the  ofl^cer  in  command 
of  the  convoy  (4).     It  seems  that  if  a  vessel  be  insured  <^  to 
sail  with  convoy,"  and  from  the  n^lect  of  the  master  in  not 
coming  on  boiurd  in  time,  she  lose  the  convoy,  or  even  her 
proper  position  in  it,   the  underwriters  are  discharged  (5). 
But  the  obligation  to  sail  with  convoy  is  complied  with  if  the  Howrfarmu!it 
vessel  sail  with  the  convoy  appointed  by  government,  although  S!S!^,1iLd 
it  does  not  proceed  the  whole  length  of  the  voyage-:  as  where  ^^"^  Convoy . 
the  ship  was  boimd  to  Saint  Sebastian,  and  the  convoying  vessel 


(1)  Bond  V.  Nutt,  Cowp.  601.  Carth.  216.    3  Lev.  320. 

(2)  Id.     ibid.     lyAguilar    v.  (4)  43  Geo.  3.  c.  b7.  s.2. 
Tobin,  I  Holt/185.  (5)  Waltham  v.  Thompson,    1 

(3)  Lilly  r.  Ewer,  Dougl.  74.  Marsh.  Ins.  376.  Taylor  v.  Wood- 
Jeffries  V.  L^ndra,  2  Salk.  443.  ness^  Park.  510. 
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proceeded  only  as  far  as  Bilboa(l) ;  or,  if  separate  portions  of 
the  convoying  force  are  aj^inted  for  different  parts  of  the 
voyage,  the  warranty  to  sail  with  convoy  is  complied  with  by 
sailing  with  the  force  assigned  by  government  (2).  So  where 
a  vessel,  from  Tortola  to  London,  was  warranted  to  sail  with 
convoy  for  the  voyage,  a  frigate  was  sent  by  the  commander  at 
^Saint  Kitt's  to  Tortola  to  bring  up  the  ships  from  thence,  with 
orders,  if  they  got  a  certain  distance  to  the  northward,  to  go 
straight  for  England ;  and  the  fleet  sailed  from  Tortola^  but  (he 
vessel  insxired  being  a  bad  sailer  fell  behind,  lost  the  convoy, 
and  bore  away  for  England,  but  was  captured  on  her  passage ; 
the  jury  found  that  the  ship  had  sailed  with  convoy,  and  the 
court  held  the  verdict  right  (3).  But  still,  as  already  observed, 
the  ship  must  sail  with  the  convoy  assigned  by  government ; 
and  the  accidental  protection  afforded  by  a  ship  of  war  proceed- 
ing on  the  same  voyage,  will  not  be  considered  equivalent  to  a 
sailing  with  convoy.  And,  therefore,  where  a  merchant  vessel, 
bound  from  Jamaica  to  London,  encountered  at  Kingston  tibe  * 
Glorieux  ship  of  war.  Captain  Cadogan,  who  was  on  his  way 
to  join  Adxnirsl  Graves  at  Bluefields,  the  admiral  having  been 
appointed  by  the  c<Hnmalider  in  chief  to  rendezvous  at  that  place 
to  convoy  the  merchant  ships  to  Great  Britain,  but  before  the 
vessel  arrived  at  Bluefields,  the  admiral  had  sailed  away;  it 
was  holden,  that  although  she  continued  in  the  company  of  the 
Glorieux,  which  acted  in  every  respect  as  convoy  from  the  place 
of  her  departure,  and  in  the  further  prosecuting  of  the  voyage 
came  up  with  the  convoy  at  Port  Antonio,  yet  she  had  com- 
plied with  the  undertaking  to  sail  with  convoy.  Port  Antonio 
not  having  been  appointed  as  the  place  of  rendezvous.  And 
Lord  Mansfield  observed,  that  when  ships  come  to  the  place 
of  rendezvous  they  take  sailing  orders  fit)m  the  admiral,  which 
are  essential  to  convoy,  .as  by  them  they  become  acquainted  widi 
the  signals^  and  for  what  places  they  are  to  steer,  in*  case  of  dis- 
persion by  storm,  or  for  any  other  just  cause.  But  upon  a 
second  trial  in  respect  of  the  same  policy,  by  the  insured  against 
another  underwriter,   the   Glorieux    having  been  proved  to 


(1)  Deguino  v.Bewicke,  2  Hen.  ning  v.  Gist,  1  Marsh.  Ins.  2  ed. 
Bla,  554.                          ^  367.  ch.  9.  s.  5.    Audley  v.  Dufi; 

(2)  Id.  ibid.    Smith  v.  Read-  2  Bos.  &  Pul.  111. 
shaw.  Park,  7  ed.  510.  ch.  18   De        (3)  Id.  ibid. 
Garev  v.  Glaggel,  id.  5 1 1 .    Man- 
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form  pftft  of  the  convoy,  the  court  held  that  the  plaintiff  was 
entided  to  recover.  ( I ) 

TTie  convoy  act  provides  that  if  the  master  of  a  vessel  which  Pcnakit.. 
is  required  not  to  sail  or  depart  without  convoy,  shall,  in  viola- 
tion of  the  act,  sail  or  dq)art  from  any  place  whatever,  except 
aa  therein  provided,  without  convoy  appointed  'for  the  purpose^ 
er  shall  afterwards  desert  or  wilfdlly  sepaiate  or  depart  from 
die  convoy,  without  leave  obtained  from  the  commanding  officer^ 
helhre  the  vessel  has  arrived  at  her  place  of  destination,  or  so 
far  on  her  voyage  as  the  convoy  is  directed  to  accompany  and 
protect  the  vessel,  such  master  shall  forfeit  for  every  oifFenca 
the  sum  of  ^'1000 ;  and  if  the  whole^  or  any  part  of  die  cargo^ 
consist  of  naval  or  military  stores,  he  will  be  liable  to  forfeit 
jf  1500 1  but  the  penalty  in  either  case  is  subject  to  midgation, 
at  the  diflcredon  of  the  court,  to  a  sum  not  less  than  ^50  (2), 
Where  a  ship  was  insured  from  London  to  Berbice,  with  an 
extensive  liberty  of  touching  and  trading  at  all  places^  and  the 
master  pot  into  Madeira  and  staid  there  after  die  convoy  with 
which  die  sailed  had  proceeded  on  the  voyage;  this  was  con* 
sidered  not  to  be  a  wilful  desertion  of  convoy  within  the  mean* 
ing  of  the  act,  as  the  master  did  not  know  when  the  convoy 
sailed,  and  left  Madeira  in  the  contemplation  that  he  should  be 
able  to  overtake  it(S).    The  act  also  declares,  that  if  any  such 
ship  shall  sail  or  depart  without  convoy,  or  shall  aflierwards 
desert  or  wilfully  sqiarate  from  it  (4),  in  violation  of  the  sta- 
tute^ eveiy  policy  of  insurance,  or  other  contract  of  insurance, 
upon  the  vessel,  or  any  goods  on  board,  or  upon  any  property, 
freight,  or  interest  ariring  out  of  diem,  which  shall  be  the  pro- 
per^ of  the  master,  or  of  any  person  interested  in  the  vessel  or 
cai^^  who  shall  have  directed,  or  have  been  in  any  way  privy 
to  or  instrumental  in  causing  the  departure  without  convoy,  or 
die  wiMul  separation  from  it,  shall  be  null  and  void,  to  all  in- 
tents and  purposes^  both  at  law  and  in  equity; — any  contract 
or  agreement  to  die  contrary  notwithstanding ; — and  that  no- 
thing shall  be  recovered  thereon  by  the  insured  for  loss  or 
damage,  ojr  for  any  premium  of  insurai|ce ;  and  if  any  party  to 
such  insurance,  his  executors,  or  administrators,  any  broker, 
agent,  or  other  person,  shall  knowingly  make  or  procure  to  be 


(1)  Hibbert  v.  Pigon,  Park,  498.  469. 

(2)  43  Geo.  3.  c.  57.  s.  3.  (4)  Williams  v.  Slice,  3  Canipb, 

(3)  Williams  v.  Shee,  3  Campb.  469.  supra. 
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made,  or  transact  any  settlement  upon  such  insurance^  or  allow 
in  account,  or  agree  to  allow,  any  sum  or  sums  of  money  upon 
a  loss  or  peril  relating  to  such  insurance^  he  shall  forfeit 
j£*200  (1).  But  the  statute  does  not  invalidate  a  pdiicy  of  in- 
surance on  the  ground  that  the  vessel  sailed  without  oxivoy,  un- 
less k  appear  that  the  par^  insured  was  privy  to  or  instrumental 
in  the  sailing  without  convoy  (2)*  The  first  section,  which 
'  prohibits  sailing  without  convoy^  does  not  afiect  the  policies  of 
those  who  are  not  privy  to  the  sailing  without  convoy;  and  it 
IS  not  sufficient  to  shew  that  the  vessel  sailed  without  convoy 
with  the  privity  or  through  the  instrumentality  of  an  agent, 
without  shewing  that  the  agent  was  invested  with  authority  from 
his  principal  for  the  express  purpose  (3).  From  a  comparison^ 
however,  of  the  various  clauses  of  the  act,  there  appears  to  be 
this  diffei*ence  between'  a  sailing  without  convoy  and  a  sailing 
without  license,  —  that  if  a  ship  sails  without  convoy,  but  the 
insured  is  ignorant  of  that  circumstance,  hie  is  protected ;  but  if 
he  knows  of  her  sailing  without  convoy,  not  knowing  whether 
she  has  a  license  or  not,  he  is  not  secure,  unless  a  license  for  the 
voyage  has,  in  fact,  been  obtained  (4).  A  person,  therefore,  who 
ships  goods  on  board  a  vessel  which  is  to  sail  without  convoy, 
does  it  at  the  risk  of  her  having  a  sufficient  license  for  the.  voy- 
age, although  he  intendecl  that  the  vessel  should  be  licensed, 
^nd  had  nq  concern  in  the  management  of  the  ship,  or  the  ob-» 
taining  of  the  necessary  documents  (5).  But  the  insurance  b 
not  vitiated  by  a  misdescription  in  the  license  of  the  force  of  the 
vessel  (6).  And  the  clause  vacating  contracts  when  the  vessd 
sails  without  convoy  extends  to  contracts  of  insurance  only ; 
«nd  ithlEis  been  determined,  that  the  charterer  of  a  vessd  csinnot 
pleful  to  an  action  brought  against  him  by  the  owner  on  the 
charter  party,  for  not  providing  a  cargo  at  the  foreign  port,  thai 
the  ship  sailed  on  the  voyage  without  convoy,  and  that  the 
plaintiiF  was  privy  to  and  knew  the  same,  without  showing  that 
it  was  in  the  contemplation  of  the  parties  to  violate  the  act«  For 
although  a  contract  may  be  illegal  which  is  entered  into  with  aa 


(1)  43  Geo.  3.  c.57.  s.  4.  Taunt.  136.   Wainborae  v.  Cowie, 

(2)  Cohen  V.  Hinckley,  1  Taunt.  4  Taunt.  178.  Wake  v.  Attv,  4 
249.  Hinckley V. Walton,  3 Taunt.  Taunt.  493.  Darby  v.  Newtoe, 
131.     See  Edwards  v.  Footner,  6  Taunt,  544. 

1  Campb.  532.  (5)    Wainhome    v.    Cowie,    4 

(3)  Carstairs    v.    Allnutt,    3  Taunt.  178. 

Cainpb.  497.  (C)    Edwards    v.    Footnct^    1 

(4)  Hinckley   v.    Walton,    3  Cainpb.  532. 
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understanding  that  the  provisions  of  an  act  of  parliament  are 
to  be  vidated  by  carrying  it  into  execution,  yet  the  charter- 
par^  in  the  present  case  could  not  be  avoided  by  the  act  of  the 
captam  in  sailing  without  convoy,  where  such  conduct  on  his 
part  fiirmed  no  part  of  die  agreement  betwem  the  contracting 
parties.  (1) 

One  moiety  of  all  pecuniary  penalties  and  forfeitures  imposed 
by  the  43  Geo.  8.,  so  far  as  they  relate  to  vessels  sailing  without 
convoy,  or  wilfully  separating  from  it,  or  to  insurances,  belongs^ 
if  sued  for  within  the  space  of  one  year  from  the  time  of  thdr 
being  incurred,  to  his  majesty ;  and  the  other  moiety,  with  full 
costs  of  suit,  to  the  persons  informing  or  suing;  and  mfty  be 
sued  for  in  any  of  the  courts  of  record  at  Westminster,  whether 
the  offisnces  were  committed  in  England,  or  at  sea,  or  in  parts 
beyond  the  seas;  and  in  the  case  of  vessels  sailing  from  any  port 
in  Scotland,  in  the  court  of  exchequer  at  Edinburgh,  for  any 
oflenoes  so  committed ;  and  in  the  case  of  vessels  sailiag  from 
any  port  in  Irdand,  in  the  courts  of  record  at  Dublin ;  and  in 
de&nlt  of  prosecution  within  the  time  so  limited,  no  such  pe* 
nal^  or  forfeiture  shall  be  afterwards  recoverable^  except  in  the 
name  of  the  attomey-general-  in  England  or  Ireland,  or  the 
Idn^s  advocate  in  Scotland,  by  information  in  the  respective 
courts ;  and  in  this  case,  the  whole  penalty  will  belong  to  his 
majesty  (2).  The  attorney-general  and  king's  advocate  have 
power  to  stay  proceedings  on  a  proper  application,  and  when  there 
was  no  fitiudulent  design,  on  such  terms  as  they  think  proper : 
actions  are  limited  to  three  months,  the  venue  is  locals  the  gene* 
ral  issue  may  be  pleaded,  and  the  defendants  are  entitled  to 
treUe  costs  on  a  nonsuit,  discontinuance,  or  verdict  in  their 
fitvour.  (3) 

Hie  statute  43  Geo.  5.  c.  160.directs,  that  if  the  captain  of  a  mer- 
chant ship  under  convoy  shall  wilfully  disobey  signals,  or  instruc- 
tions, or  any  other  lawful  commands  of  the  commander  of  the 
eanvoyy  or  shall  desert  the  convoy  without  notice  given  and  leave 
d>tained  for  that  purpose,  he  shall  be  liable  to  be  articled  against 
in  the  high  court  of  admiralty,  at  the  suit  of  the  king  in  his 
office  of  admiralty,  for  disobedience  to  the  order  of  the  convoy ; 


(1)  Wilson    V.  Foderingham,    Now  exp. 

1  M.  &  S.  468.  (3)  43  Geo,  3.  c.  57.  s.  H.  (A 

(2)  43  Geo,  3.    c.  57.   8.12.    war  act  only), 
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'  fuid  upon  conviction,  shall  be  fined  at  the  diicretion  of  the  court 
in  a  sum  not  exceedmg  j£SOO ;  and  soflbr  su^  imprisdnment^ 
hot  exceeding  a  year,  as  the  court  shall  adjiidge(l).  There  is 
tio  branch  of  the  senrice*  says  Sir  WilUam  Scott,  more  un« 
pleasant  to  naval  oflkers^  than  that,  of  convoying  a  fleet  of  mer^ 
chant  vesseb;  it  b  a  duty  which  is  painful  in  its  own  nature, 
and  extremely  difficult  in  its  execution,  even  when  there  is  no 
misconduct  on  the'  part  of  those  who  are  to  act  under  their 
oiders.  It  must  frequently  happen  that,  among  the  diffisrent 
vessels  confided  to  their  care^  some  are  navigated  by  unskilfttl 
masters,  or  sail  badly  firom  some  fault  in  their  own  structure, 
and  are  not  capable  of  piling  prompt  obedience  to  the  rignals 
that  are  made;  and  therefore^  officers  who  bring  with  them 
the  be^t  disposition  for  the  service^  usually  find  ^at  they  have 
great  difficulties  to  struggle  with.  But  if  these  difficulties  are 
to  be  aj^avated  by  the  disobedience  and  contumacy  of  the  per- 
sons they  lUre  to  protect,  the  du^  becomes  such  as  hardly  any 
man  can  take  upon  himself  without  a  certainty  of  fiulure,  and 
cannot  terminate  otherwise  than  in  a  way  &tal  to  the  interests 
of  commerce.  This  having  been  frequently  made  the  subject 
of  complaint,  the  court  of  admiralty  was  at  l^igth  armed  with 
very  extensive  powers  for  the  prevention  of  the  evil ;  and  in  the 
first  prosecution  which  took  place  under  the  statute,  that  court, 
after  taking  into  consideration  that  the  defendant  had,  although 
at  a  somewhat  late  period,  expressed  himself  in  terms  of  hu- 
miliation, and  that  on  a  former  occasion  he  had  behaved  in  an 
exemplary  manner,  sentenced  him  to  pay  the  full  costs  of  suit, 
and  the  furtder  sum  of  ^£50  to  his  majesty.  (2) 

DuUm  of  The  duty  of  the  officers  and  seamen^  forming  the  convoy  is 

"*^*  prescribed  by  the  articles  set  forth  in  the  statute  28  Geo.  2.  c  35. 

for  the  regulation  of  his  majesty's  sea  forces.  The  17th  article 
provides  that  the  officers  and  seamen  of  all  ships  appointed  for 
convoy  and  guard  of  merchant  ships,  or  of  any  other,  shall 
diligently  attend  upon  that  charge  without  delay,  according  to 
their  instructions  in  that  behalf;  and  whosoever  dial!  be  fudty 
therein,  and  shall  not  faithfully  perform  their  duty,  and  defend 
the  ships  and  goods  in  their' convoy,  without  either  diverting 
to  other  parts  or  occasions,  or  refusing  or  neglecting  to  fight 
in  their  defence  if  they  be  assailed,  or  running  away  cowardly. 


(1)*  43  Geo.  3.  c.  160.  8.5.  (2)  The  King  v.  Ilayth,  Ed 

wards,  Adm.  Rep.  81. 
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and  snbmitdiig  the  ships  in  their  oonToy  to  peril  and  hazard, 
or  shall  demand  or  exact  any  money  or  other  reward  from  any 
mocbant  or  master  for  convoying  of  any  ships  or  yessek  in- 
trusted to  their  carc^  or  shall  misuse  the  masters  or  mariners 
thereof  shall  be  ccmdemned  to  make  reparation  of  the  damage 
to  the  merchants^  owners,  and  odiers,  as  the  court  of  admiralty 
shall  adjudge;  and  also  be  punished  criminally  according  to  the 
quality  of  their  offences,  be  it  by  paii»  of  death  or  other  punish<» 
men^  according  as  shall  be  a^udged  fit  by  the  court-martial  (l)« 
By  the  treaQr  with  Holland  in  16679  it  is  stipulated  that  the 
men  rfwar,  or  convoys  of  rither  nation,  meeting  or  overtaking 
at  sea  any  merchant  ship  or  ships  belonging  to  the  subjects  or 
inhabitants  <^  the  other,  holding  the  same  course  or  going  the 
same  way,  shall  be  bound,  as  long  as  they  keep  one  CDune  to- 
gether, to  protect  and  defend  them  against  all  and  every  one 
who  would  set  upon  them.  (2) 


(1)  22  Geo.  2.  c.  33.  s.  2.  m.       (2)  1  Beawes^s  Lex  Heiv.  6  ecL 
17.    fint  enacted  by  13  Car.  2.    366. 
c*  9.  art.  13* 


B  8 
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CHAP.  VI. 
Of  Wrecks. 

^HE  laws  rating  to  goods  wrecked,  or  cast  away  at  sea,  win 
next  require  consideration.  A  wreck  (called  in  Latin 
ivreccum  maris^  and  in  French,  wrec  de  mer)  signifies  in  our  law 
such  goods  as  after  a  shipwreck  are  cast  upon  land  by  the  sea^ 
and  left  there  within  some  country,  so  as  not  to  belong  to  the 
jurisdiction  of  the  admiralty^  but  to  the  common  law(l).  But 
if  a  human  being,  or  even  an  animal,  as  a  dog,  cat,  or  hawk,  &c 
escape  alive  from  the  ship,  or  if  there  be  any  marks  upon  the 
goods  by  which  they  may  be  known  again,  they  are  not  at  com- 
mon law  considered  as  wrecked  (2) ;  and  in  a  late  case^  where 
goods  were  cast  on  shore,  but  no  live  animal  escaped,  and  a 
person  who  found  the  goods  claimed  to  retain  them  on  behalf  of 
the  lord  of  the  manor,  and  refused  to  deliver  them  up  on  a 
tender  of  salvage,  the  merchant  to  whom  th^  property  was  con- 
signed was  held  entitled,  on  proving  his  property  by  the  bill  of 
lading,  to  recover  th^m  in  an  action  of  trover  (3).  And  the  lord 
of  a  manor  who  claims  wreck  under  a  grant  from  the  crown^ 
cannot  legally  take  possession  of  a  shipwrecked  vessel,  or  parts 
of  it,  against  the  consent  of  those  who  are  at  hand  and  upon  the 
spot,  employed  by  the  owner  to  save  and  preserve  them  (4).  The 
circumstance  of  a  dog  or  cat  escaping  alive,  mentioned  in 
Bracton,  and  in  the  statute  of  Edward  L,  is  only  put  as  an  in- 
stance afibrding  a  presumption  of  ownership,  not  as  a  condition 
upon  which  alone  the  property  may  be  reclaimed ;  if  the  owi\er 
of  the  dog  or  cat  or  other  animal  was  known,  the  presumption 
of  the  goods  belonging  to  the  same  person  would  be  equally 


(1)  2  Inst.  167.    Bracton,  1.3.        (3)  Hamilton  v.  Davu.  5  Burr, 
c.  3.    Mirror,  c.  1.  s.  13.  and  c.  3.  2732. 

§.  de  wrecks.  (4)  Sutton  v.  Bush.    2  Taunt. 

(2)  Id.  ibid.  Hamilton  v. Davis.  302.    And  see  the  Aquila,  1  Rob. 
5  Burr.  2738,  9.  Adm.  Rep.  39. 
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strong,  whether  the  animal  was  alive  or  dead;  the  mode  of 
proof  must  be  varied  according  to  the  circumstances  of  the  case ; 
goods  are  now  generally  marked;  in  ancient  times  marks 
would  not  be  so  common  or  so  accuratCj  and  lience  a  dog  or 
cat  afibrded  the  most  reasonable  presumption  for  ascertaining 
the  owner  of  the  goods  (1).  If,  however,  no  owner  should  ap* 
pear^  the  property  belongs  of  common  right  to  the  crown  or  its 
grantee;  .a  branch  of  revenue  which  is  said  to  have  been  vested 
in  the  king  partly  in  consideration  of  his  guarding  and  protecting 
the  seas  from  pirates  and  robbers  and  partly  to  prevent  the  con« 
fusion  which  might  otherwise  be  expected  to  arise  from  the  ex* 
istence  of  property  without  any  assignable  owner.  The  revenue 
of  wrecks  is  frequently  granted  out  to  lords  of  manors  as  a  royal 
franchise;  but  if  any  one  be  thus  entitled  to  wreck  in  his  own 
land^  and  the  king^s  goods  are  wrecked  thereon,  the  king  may 
claim  them  at  any  distance  of  time  (2).  The  property  in  wreck 
is  vested  in  the  king  or  the  lord  of  the  mafior,  against  every  one 
but  the  right  owner,  from  the  time  that  the  goods  touch  land^ 
even  before  seizure^  the  king^s  interest  being-  in  fact  assigned 
by  the  law,  in  order  to  prevent  any  other  occupant  (S)«  In  re* 
qpect  of  this  species  of  property,  which  draws  to  it  the  consti*uc- 
tive  possession,  an  action  of  trespass  or  trover  may  be  maintained' 
before  seizure  by  the  lord  of  the  manor  against  a  person  who 
wrongfully  takes  the  goods  away  (4),  but  not  an  indictment -•  for 
felony  (5).  The  statute  S  Edw.  1.  c.  4.  provides  that  where  ft 
man,  a  dog^  or  a  cat,  escafies  alive  out  of  the  ship  (6)j  the  pro- 
perty shall  not  be  deemed  wreck ;  but  shall  be  saved  and  kept 
by  view  of  the  sheriff,  coroner,  or  king's  bailiff,  and  delivered 
into  the  hands  of  such  as  are  of  the  crown  where  the  goods  are 
found;  so  that  if  any  sue  for  those  goods,  and  after  prove  that 
they  were  his,  or  perished  in  his  keeping,  within  a  year  and 
a  day{1)i  they  shall  be  restored  to  him  without  delay;  and  if 
itot,  they  shall  remain  to  the  king,  and  be  seized  by  the  sheriffs, 
coroners,  and  bailiffs,  and  be  delivered  to  the  ville,  which  shall 
answer  before  the  justices  of  the  wreck  belonging  to  the  king. 
And  where  wreck  belongeth  to  another  than  to  the  king,  he 
shall  have  it  in  like  manner.     And  he  that  otherwise  doth  and 

(1)  Hamilton  v. Davis.  5 Burr.  (5)  Hawk.  P. C  b.l.c.35.8.39. 

2732.  but    see    alterations  by    statute* 

(«)  2  Inst.  1 68.    Bac.  Abr.  tit.  Hawk.  P.  C.  b.  1 .  c.  56.  2  East.  P.C. 

Prerogative^  B.  7.  cb.  1 6.  s.  86. 

(3)  5  Co*  107.  (6)  Supra. 

(4)  Smith  V.  MiUs.  1  T.  R.  480.  (7)  Vide  53  Geo.  3.  c.  87.  s.  3, 

12  Ann.  St.  2.  c.l^«  8.2. 
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thereof  be  attainted,  shall  be  awarded  to  prison^  and  mdce  fine 
at  the  king's  will,  and  yield  damages  also*  And  if  a  bailiff  Ax> 
it,  and  it  be  disallowed  by  the  lord,  and  the  lord  will  not  pre* 
tend  any  title  thereunto,  the  bailiff  shall  answer,  if  he  have 
whereof;  and  if  he  have  not  whereof  the  lord  shall  d^ver  his 
bailiff's  body  to  the  king*  The  year  and  day  mentioned  in  the 
statute  are  accounted  from  the  time  of  the  seizure  ( 1 ) ;  and  if  the 
owner  dies  within  the  time^  his  execulors^r  administrators  maj 
make  claim  (2).  IF  a  suit  be  commenced  within  the  time,  it  is 
sufficient,  although  the  verdict  is  not  given  till  afterwards,  for 
the  delay  beyond  the  time  is  in  that  case  imputable  to  the 
law  (8).  If  goods  wrecked  are  bona  periiura^  the  king  or  lord 
may  sell  them  before  the  year  and  day  are  past  (4).  And  the 
limitation  does  not  extend  to  goods  of  the  crown  which  are 
wrecks  in  the  manor  of  a  subject,  because  to  them  the  maxim 
applies  that  fwUum  tempus  occurrU  regi{S)»  The  rights  of  his 
majesty,  and  of  those  who  claim  under  him,  are  in  general  re- 
served entire  and  unprejudiced  by  the  modern  statutes ;  but 
various  legislative  provisuHis  have  been  introduced  both  with 
regard  to  the  method  of  preserving  property,  and  of  remune- 
rating those  by  whom  the  preservation  is  effiscted,  which  have^ 
in  modern  practice,  superseded  the  old  law.  Before  these  pro* 
vision^  are  noticed^  however^  it  is  fnrc^r  to  remark,  that  in 
order  to  constitute  wredc  the  goods  must  come  to  land;  if  tkey 
continue  at  sea,  they  are  distinguished  by  the  names  of  jetsam^ 
flotsam,  or  ligan  {6);  the  law  in  relation  to  which  is  in  many 
i^^fpects  the  same  as  with  regard  to  wreck.  JeUam  are  such 
goods  as  are  cast  into  the  sea,  and  there  sink,  and  remain  under 
water ;  jlot$am  is  where  they  continue  swimming  on  the  surfiice 
of  the  waves ;  ligan  is  where  they  are  sunk  in  the  sea,  but  tied  to 
a  cork  or  buoy  in  order  to  be  found  again  (7)  •  These  are  alsa 
the  king's,  if  no  o  wne^  appears  to  claim  them  \  but  if  he  does 
appear,  he  is  entitled  to  recover  the  possession:  for  even  if  they  be 
cast  overboard  without  any  mark  or  buoy,  in  order  to  Itg^ten 
the  ship,  the  owner  is  not  by  this  «ct  of  necessity  considered  to 
have  renounced  his  property  (8);  much  less  can  things  l%;aii 
be  supposed  to  be  abandoned,  since  the  owner  has  done  all  in 


(1)  2  Inst.  168.  (5)  Id.  ibid. 

(2)  Id.  ibid.  (6)  IBla.  Com.  293.  Com.  Dig. 

(3)  Id.  ibid.  tit.  Wreck. 

(4)  2  Inst.  168.  But  see  as  to  ul-        (7)  5  Rep.  106. 
timate  right  of  owner  by  12  Ann.        (8)  Inst.  2. 1.  s.  48. 
St.  2.  c.  18.  8.2.  &  5. 
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hu  power  to  assert  and  retain  his  property.  These  ibree  are 
therefore  accounted  so  &r  a  distinct  thing  finom  the  former^  that 
by  the  lung's  grant  to  a  mlin  of  wrecks,  things  jetsam,  flotsam^ 
and  ligan  will  not  pass  (i) :  so  if  a  ship  being  in  distress,  all 
desert  her,  and  any  one  comes  alive  to  land,  though  the  ship 
afterwards  perishes,  there  will  be  no  wreck  (8).:  so  if  a  ship  be 
pmrsaed  by  enemies,  and  all  the  marinersi,  to  save  themselves, 
desert  the  ship  and  come  to  land,  and  the  ship  is  ransacked  by 
the  enemies,  and  aAerwards  potto  sea,  and  there  perishes,  it  will 
be  no  wreck  (3) ;  or  if  in  a  tempest  the  cable  is  cnt,  the  andioir 
is  not  wreck  (4)«  By  the  practice  of  the  court  of  admiralty, 
goods  are  considered  as  derelict  at  sea,  if  they  have  been  aban- 
doned by  the  master  and  crew,  without  hope  of  recovery;  and 
slthongh  an  owner  should  afterwards  appear,  they  are  never^ 
thdess  considered  as  derelict;  but  a  mere  quitdng  of  the  ship, 
fiir  the  porpose  of  procuring  assistance  firom  the  shores  is  not  an 
abandonment  (5).  If  the  owner  should  appear,  the  property  will 
be  restored  tQ  him;  if  not,  it  belongs,  by  the  rule  of  all  civilized 
countries,  to  the  sovereign,  and  not  to  die  person  by  whom  it  is 
found  (6).  A  judicial  sale  of  a  vessel  found  at  sea,  and  brought 
mtoport  as  derdict,  under  an  order  of  the  instance  court  of 
the  admiralty,  on  the  part  of  the  salvors  and  daimant,  without 
fraud,  is  availdile  against  the  crown's  right  of  seizure  for  a  pre- 
vioips  foffatitfe,  incurred  by  the  ship  having  been  guilty  of  a 
forfiataUe  <rffance  against  the  revenue  laws,  although  the  crown 
was  not  apart^  to  the  proceeding  in  the  admiralty  court,  except 
by  the  king's  procurator  general  claiming  the  vessel  as  an  ad- 
miralty droit;  and  aUbough  no  division  of  droit,  or  no  droits  wasi 
awarded,  tfid  the  sale  took  place,  pendente  liie^  under  an  aiter- 
loeiitoty  order  (7).  It  was  also  held,  that  the  crown  should 
have  claimed  before  the  court,  either  as  against  the  ship  in  the 
first  instance,  or  subsequently  against  the  proceeds  of  the 
sale,  which  were  paid  into  the  registry  to  answer  claims  under 
the  order  of  sale,  or  have  moved  a  prohibition  (8).  The  prac- 
tice of  the  instance  court  of  admiralty  is  also  stated  to  be^  that 


(1)  5  Rq>.  108.    ButaUprofi-  (4)  2  Roll.  169. 
sioDs  of  the  sUtute  3  Ed.  1 .  (beiDg  (5)  1  Bla.  C.  293. 
declaratory  of  the  common  law)  (6)  The  Aquila»   1  Rob.  Adm. 
rdanve  to  wreck,  apply  to  flotsam*  Kef>.  42, 3. 

&c  id.  ibid.  (7)   Tbe  Attorney  General  7. 

(2)  2  Inst.  167.    Com,  D.  tit/  Norstedt,  in  re  of  cWm  to  ship 
Wiedc;  A.  Triton.    3  Price.  JSx.  Rep.  97., 

(3)  Id.  ib.  ({»)  Id.  ibid. 
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wheaever  a  ship  is  brought  in  as  der elict^  she  is  arrested  by 
the  admiralty,  and  the  warrant  of  the  instance  court  fipr  that 
arrest  contains  an  order  for  general  citation  of  all  persons  in- 
terested to  come  forward  with  their  chums,  which  was  held  to 
be  notice  to  all  the  world  of  all  subsequent  proceedings-  (1) 

A  late  statute  contains  provisions  for  transmitting  an  account 
of  shipwrecked  property  to  the  Trinity  House^  for  disposing  of 
it|  if  perishable;  for  enabling  persons  to  pass  over  the  lands  of 
others  to  save  such  property ;  for  giving  jurisdiction  to  the  court 
of  admiralty,  and  to  the  courts  of  record  at  Westminster^  in  cases 
of  salvage  of  ships  and  goods  performed  between  high  and  low 
water-mark:  and  for  arresting  foreign  vessels,  by  which  damage 
is  dope  to  British  property  (2).  It  provides  that  no  lord  c(  a 
manor,  or  other  person  ckiming  to  be  entitled  to  wreck  of  the 
sea,  or  goods  found  jetsam,  flotsam,  or  lagan,  shall  be  entitled 
to  ai^ropriate  them  to  his  own  use,  or  otherwise  to  dispose  of 
them,  until  he  has  caused  a  report  of  them  in  writii^g  to  be  given 
to  the  deputy  vice-admiral  of  that  part  of  the  coast  where  they 
have  been  stranded,  wrecked,  or  found,  or  to  his  agent ;  or  if 
there  be  no  such  deputy  vice-admiral,  or  agent,  residing  within 
the  distance  of  50  miles^  then  to  the  corporation  of  the  Deptford 
Trinity  House;  which  rqport  is  to  contain  an  accurate  and  a 
particular  description  of  the  wreck  or  goods  found,  and  of  the 
place  or  (daces  and  time  or  times  where  and  when  thqr  may  have 
been  found,  and  of  any  marks  thereon,  and  of  soch  other  par- 
ticulars as  may  the  bettar  enable  the  owners  to  recover  them ; 
and  also  of  the  places  where  they  are  deposited,  and  may  be 
found  and  examined  bj  any  persons  claiming  a  rig^t  to  such 
wreck  or  goods — nor  until  the  foil  expiration  of  one  whole  year 
and  a  day  after  the  delivery  of.  the  notice*  And*  the  deputy 
vice-admiral  or  agent  is  required,  within  48  hours  after  receiv- 
ipg  the  report,  to  transmit  a  copy  to  the  secretary  of  the  Trinity 
House  corporation,  upon  pain  of  forfeiting  jiSO ;  and  the  secre- 
tary is  to  cause  the  account  to  be  placed  in  some  conspicuous 
situation  for  the  inspection  of  persons  claiming  to  inspect  and 
examine  it;  but  this  act  does  not  repeal  or  aff^^ct  the  statute 
'52  G*  3.  c*  159.  for  charging  foreign  liquors  and  tobacco 
derelict,  jetsam,  flotsam,  lagan,  or  wreck,  brought  or  coming 
into  Great  Britain,  with  the  duties  payable  on  the  importa- 
tion of  liquors  and  tobacco  (3).     When  goods  found  or  taken 

(1)  Id.  109,  1 10.  (3)  53  Geo.  3.  c  87.  s.  2, 

(2;  53  Geo.  3.  c:87.    ' 
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poBtewiop  of  by  .a  loard.of  a  manor^  or  person  claiming  to 
be  oiU^ed  to  wreck  of  the -sea,   or  to  goods  found  flotsam, 
jet8(mi|  or  lagan,  or  by  his  agent  or  servant,  or  by  any  vice 
admiral,  or  his  deputy  or  agent,  or  any  person  acting  by  the 
authority,  of  the  statutes,  are  of  so  perishable  a  nature,  or  so 
much  injured  or  damaged  that  they  cannot  be  kept,  they  may, 
at  the  request  of  any  persons  interested  or  concerned  in  them, 
or  in  the  saving  and  preserving  of  them,  with  the  ocmsent  and 
approbation  of  a  justice  of  the  peace  not  so  interested  or  con- 
cerned, and  in  the  presence  of  such  justice,  or  of  scnne  person 
specially  appointed  by  him,  be  sold  by  public  auction  or  private 
contract,  as  the  justice  may  direct  by  some  writing  under  his 
hand;  which  writing  is  to  contain  an  accurate  and  particular 
account  of  the  goods,  and  of  any  marks  thereon,  or  other  parti- 
culars belonging  to  them,  and  of  the  times  and  places  of  the 
finding  and  intended  sale.     The  money  raised  by  such  sale 
(after  ddfraying  the  reasooable  expences  of  it,  to  be  settled  and 
allowed  by  the  justice)  is  to  be  deposited  in  the  hands  of  the 
lord  of  the  manor,  or  other  person  who  would  have  received 
the  custody  of  the  goods  so  sold,  to  abide  and  be  subject  to  the 
daims  of  all  persons,  in.  like  manner  as  the  goods  themselves. 
Provided  also^  that  all  persons  required  to  transmit  rq)orts  to 
the  deputy  .vice-admiral  of  the  finding  of  the  goods,  shall  like- 
wise, transmit  an  account  of  the  sale  and  the  proceeds  thereof; 
and  the  deputy  vice-admiral  is  to  fi>rward  such  rep<Hrts  to  the 
secretary  of  the  Deptford  Trinity  House,  under  the  same  penalty 
for  neglect  as  in  the  case  of  goods  found  and  required  to  be 
repcMrted  (1).    The  53  Geo.  S.  also  empowers  the  deputy  vice- 
admiral  of  the  part  of  the  coast  where  any  vessel  is  stranded  or 
wrecked,  or  where  any  goods  are  cast  on  shore,  and  his  agents 
and  also  the  owner  or  master  of  the  vessel,  and  the  owners  df 
any  such  goods,  or  any  part  thereof>  and  any  officer  of  the  cus« 
toms  or  excise,  and  other  officer,  and  all  persons  whatsoever 
employed  or  acting  in  the  aid  of  or  assisting  of  any  such  deputy 
vioe-adioiral,  officer,  master,  or  owner  as  aforesaid,  in  the  saving 
or  recovering  any  such  ship,  or  the  cargoes,  stores,  tackle^  cir 
other  articles  belonging  to  the^me,  or  the  preserving  the  lives 
of  the  crew  txr  persons  belonging  thereto,  or  of  any  wreck  as 
aforesaid,  to  pass  and  repass  with  their  horses,  caits»  carriages, 
or  servants  over  any  lands  near  to  the  part  of  the  sea-coast 
where  such  vessel  is  so  wrecked  or  stranded,  ^or  on  which  such 


(1)  53jGeo.3.  c.87.  b.3. 
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w^  akatt  be  cast,  vithont  any  intemqitioD  or  obitnietiaD  by 
^  omer  or  oceu[Her  thereof  for*tlie  purpoie  of  lendering  shb^ 
9istMice  ia  aaviiig,  reeoTering,  and  preMrving  any  mdi  flliip»  or 
goods,  <Mr  stores,  or  any  cables,  anchors,  spars,  masts,  cordage^ 
or  other  tackle  or  artides  )i)eIongLiig  to  the  vessel;  or  for  savings 
or  otherwise  assisting  in  preserving  the  lives  of  the  crew,  or  of 
any  persons  on  board  of  any  such  ship  or  vessel;   or  for  the 
taking  possession  of,  and  securing  for  the  benefit  of  the  owners 
thereof,  of  any  wreck  or  goods,  or  other  things  cast  on  jdioreor 
found  near  thereto,  provided  there  shall  be  no  road  by  whidi 
the  parties  may  pass  and  repass  with  as  mnch  convenience  and 
expedition  as  over  such  lands ;  and  also  to  place  any  planks^ 
timber,  or  any  part  of  the  wreck,  or  any  goods  or  stores  le* 
moved  or  saved  fixxn  any  such  ship  or  vessel^  or  anyodier 
wreck  or  goods  aforesaid,  upon  any  such  land,  for  a  reasonable 
time,  until  they  can  be  removed  to  some  warehouse  or  safe  place 
of  depoffiit,  making  compens^ion  to  the  occupier  of  such  lands 
for  any  damage  done  by  th^  means  afiwesaid ;  which  compensa- 
tion shall  be  a  charge  upon  the  wreck  or  goods  in  req>ect  where- 
of the  damage  may  be  done^  in  like  manner  as  salvage ;  and  in 
case  the  parties  cannot  agree  as  to  the  amount  the?ec^  then  the 
same  shall  be  ascertained  and  settied  by  two  justices  of  die  peaee^ 
or  of  a  third  person  to  1i)e  named  by  Aem^  in  such  manner  and 
within  sudi  times  as  the  amount  of  salvage  is  directed  to  be 
ascertained  and  setded  by  the  statute  49  O.  S.  c,  122  (!)•    Any 
obstraction  to  the  passing  over  or  using  land  or  premises  on 
such  an  occasion,  subjects  the  occupier  to  a  penalty  of  i^lOO«  (S) 

Of  Saivflse.  The  object  of  the  legislative  provisions  upon  this  subject  haa 

been  to  secure  shipwrecked  property  for  the  benefit  of  the  mer- 
chant and  theship  owner;  to  reward  those  who  eacert  themselves 
for  its  preservation;  and  to  deter  evil  disposed  persons  firom 
taking  advantage  of  a  season  of  distress  to  commit  plunder. 
For  this  end^  the  ministers  of  justice  are  required,  by  tibe  statutes 
which  we  shall  presacidy  mention,  to  eamit  themselves  in  a  dase 
of  shipwreck  or  distress  at  sea,  and  various  provisions  have  been 
made  with  regard  to  salvage.  The  statute  27  Edw.  3.  c  13. 
enacts,  that  if  any  ship  be  lost  <mthe  shore,  and  the  goods  come 
to  land,  which  cannot  be  called  wreck,  diqr  shall  be  presently 
delivered  to  the  merdhants,  paying  only  a  reasonable  reward  to 
those  that  saved  and  preserved  them.    And  it  is  said  that  by  the 


(1)  53  Geo.  3.  c.87.  s.4.  (2)  lb. 
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cominon  law,  if  any  penon^  excq>t  the  Bheriff,  take  goods  so 

cast  on  shore,  which  are  not  legal  wredc^  the  owners  mightiniTe 

a  oonunission  to  enqaire  and  find4hem  out,  and  oodipd  them  to 

make  restitation  (1).    Indeed,  at  oommon  law,  a  person  idio  by 

his  own  laboor  prcaerved  goods,  which  would  otherwise  be  lost 

at  sea  (^),  is  entitled  to  a  compensation  for  his  trouble^  and  may 

cidier  detain  the  property  until  such  coropaasation  has  been 

made^  or  bring  an  action  for  it  (8).    A  pass^iger  on  board  a 

▼essd  is  not  entitled  to  make  any  claim  for  the  ordinary  assist- 

anee  he  may  be  enabled  to  render  to  a  vessel  in  distress,  it  being 

the  duty  as  well  as  the  interest  of  all  persons  on  board  of  eyery 

description  to  contribute  their  aid  on    such    an  Occasion;  a 

passenger,  however,  is  not  bound  to  remain  on  board  the  ship 

in  the  hour  of  danger,  but  may  quit  it  if  he  has  an  opportunity 

of  doing  so;  and  where  a  vessel  was  in  danger,  and  the  oq^tain 

and  part  of  the  crew  havii^  made  thdr  escape^  a  passenger,  at 

the  request  of  tte  rest  of  the  crew,  took  the  command  and 

favongfat  the  ship  safely  into  port,.and  the  Jtterits  of  the  pasienger 

in  saving  the  ship  were  acknowledged  by  the  o^vner  in  a  ktt^ 

to  one  of  the  underwriters,  in  which  he  expressed  his  delirt  to 

make  him  a  compensation,  the  passenger  was  held  entitled  to 

sue  the  owner  for  salvage,  and  recovered  to  the  amount  of 

^£400  (4).    The  court  of  admiralty,  which  has  jurisdiction  over 

the  subject  as  well  where  the  salvage  is  performed  at  sea,  as  also 

by  the  5d  Geo.  S.  c  87*5  concurrently  with  the  courts  of  record 

at  Westminsteis  betweoi  high  and  low  water-mark  (5),  is  in  the 

hafatt  of  fimigthe  sum  to  be  paid,  of  adjusting  tbeproportiras^ 

and  taking  care  of  the  property  pending  the  suit ;  or  if  a  sale  be 

necessary ,  that  court  wiH  direct  a  sale  to  be  made  and  divide  the 

proceeds  between  the  salvors  and  proprietors,  according  to  equity 

reason  (6).    In  the  case  of  a  Danish  ship  deserted  by  its  crew 

on  the  En^ish  coait,  and  brought  intp  Harwich  without  any  ccm* 

sideraMe  danger,  two-fifths  were  decreed  for  salvage  (7).    In  the 

case  of  another  ship,  which  having  struck  upon  a  rock  lost  her 

rudder,  had  her  bottom  beaten  in>  and  been,  deserted  by  the 

crew,  was  weighed  off  with  great  peril  by  one  set  of  persons, 

and  placed  in  such  a  situation  as  to  enable  the.  master  to  bring 

I         .         . .  -  ■  ■■  ■         " 

(1)  27  Edw.  3.    c.  13.     1  Bla.    57. 

Com.  293.  Fitz.  N.B.  1 12.  2  Inst.  (4)  Newman  v.  Walters,  3  Bos. 

168.  &  Pal.  612. 

(2)  Nlch<4son  v.  Chapmaoi  2  H.  (5)  53  Geo.  3.  c.  87.  8. 6. 
Bla.  257.  (6)  Abb.  on  Shipp.  408. 

(3)  Haftfort  ?..  Janes,  1  Ld.        (7)  The  Tortitra  Quest.  4  Rob. 
Raym.  393.  Baring  ?.  Day,  8  East,    Rep.  1 93. 
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off  some  bullion,  but  which  afterwards  sunk,  and  was  agaiii 
weighed  up  and  brought  into  Harwich  by  another  set  of  per- 
sons, two-thirds  were  decreed,  and  the  amount  distributed 
rateably  among  the  first  and  second  set  of  salvors  (1).  But  the 
court  will  not  allow  a  claim  of  salvage  to  be  engrafted  on  the 
local  ignorance  of  foreigners,  who  caimot  be  expected  to  be  well 
acquainted  with  our  coast,  although  a  reoompence  must  be  made 
for  the  service  actually  rendered  to  them  (2).  The  mode  of  proceed- 
ing in  cases  of  this  nature  in  the  court  of  admiralty  is  extremely 
well  adapted  to  the  purposes  of  justice,  especially  where  the  pro- 
perty is  valuable,  and  the  salvors  and  proprietors  are  numerous. 

But  as  the  delay  and  expence  necessarily  incident  to  the  pro^ 
ceedings  of  a  high  tribunal,  sitting  at  a  distance  from  the 
subject  in  contest^  are  frequently  prejudicial  to  the  parties,  a 
more  expeditious  and  summary  proceeding  for  salvage  before 
justices  of  the  peace  has  been  provided  by  the  statutes  passed 
for  the  security  and  preservation  of  goods  wredied  and  cast 
away  at  sea.  The  statute  12  Ann.  st  2.  c.  18.  provides  that  the 
sherifls^  justices  of  the  peace  of  every  county,  or  county  of  a 
city  or  town,  and  also  all  mayors,  bailifis,  and  other  head  oflB- 
eers  of  corporations  and  port  towns  near  adjoining  the  sea,  and 
all  constables,  headboroiTghs,  tythingmen,  and  officers  of  the 
customs  in  such  places,  shall,  upon  application  made  to  them  on 
behalf  of  any  commander  or  chief  officer  of  a  vessel  in  danger 
of  being  stranded  or  run  on  shore,  command  the  constables  of 
the  several  ports  within  her  majesty's  dominions  nearest  to  the 
sea-coast  where  any  such  vessel  shall  be  in  danger,  summon  and 
call  together  as  many  men  as  shall  be  thought  necessary  for  the 
preservation  of  the  ship  and  cargo ;  and  if  there  be  any  vessel, 
either  man  of  war  or  merchant-ship,  belonging  to  her  majesty  or 
any  of  her  subjects,  riding  at  anchor  near  the  place  of  danger, 
the  custom-house  officers  and  constables  are  required  to  demand 
of  the  superior  officers  so  riding  at  anchor  assistance  by  their 
boats^  and  such  hands  as  they  can  conveniently  spare  for  the  ser- 
vice and  preservation  of  the  vessel  in  distress ;  and  in  case 
such  superior  officer  shall  refuse  and  n^lect  to  give  such  assist- 
ance he  shall  forfeit  £\00y  to  be  recovered  by  the  superior 
officer  of  the  vessel  in  distress,  together  with  costs  of  suit,  in  any 

^— — ^^^^^ — ^^.^^ . MM|-|        ^1 ._.  . , _^ ■    _ 

(l)TheJonffePastiniaSteyting.  as  to  the  course  of  proceeding  in 

5  Rob.  A«  R.  322.  .  the  admindty  court,  id.  ibid*  Abb. 

(2)    The   Vrow    Margor»tha.  onShipp.  411. 
4  Rob.  Adm.  Rep.  103.  and  see 

8 


Ch.6.]  Of  Wrecks.  Ill 

of  her  majesty's  courts  bf  record  (1).    Thai,,  for  the  encourage^ 
ment  of  persons  who  give  their  assistance  to  vessels  in  distress, 
the  statute  12  Ann.  enacts  that  the  collectors  of  the  customs,  and 
the  master  or  commanding  officer  of  any  vessels,  and  all  others 
who  shall  act  or  be  employed  in  the  preservation  of  the  ship  or 
caigo^  8hall5  within  SO  days  after  the  service  performed,  be  paid 
a  reas(mable  reward  for  the  same  by  the  conunander,  master,  or 
other  superior  officer,  mariners,  or  owners  of  the  vessel,  or  by 
the  merchant  idiose  ship  or  goods  are  saved;  and  in  defiuilt 
thereof  the  ship  or  goods  so  saved  shall  remain  in  the  custody  * 
of  such  officer  of  the  customs,  or  his  deputy,  until  all  charges 
are  paid ;  and  the  officer  of  the  customs  or  his  deputy^  and  the 
master  or  other  officer  of  the  vessel,  and  all  others  so  employed^ 
shall  be  reasonably  gratified  for  their  as»stance  and  trouble,  or 
good  security  given  for  that  purpose,  to  the  satisfiurtion  of  the 
several  parties  that  are  to  receive  the  same;  and  that  in  case 
after  sudi  salvage^  the  commander  or  other  superior  officer,  mari- 
ners^ or  owners  of  the  vessel  saved,  or  m^chant  whose  goods 
are  so  saved,  shall  disagree  with  the  officer  of  customs  or  his 
deputy,  touching  the  remuneration  to  any  of  the  persons  so  em- 
ployed, it  shall  be  lawful  for  the  commander  of  the  vessel  saved, 
oc  the  owner  of  the  goods,  or  the  merchant  interested  therein, 
and  also  ibr  ihe  officer  of  the  customs,  or  his  deputy,  to  nominate 
three  of  the  neighbouring  justices  of  the  peace,  who  shall  ther^ 
upon  adjust  the  quantum  of  the  monies  or  gratuities  to  be  paid 
to  the  sevend  persons  acting  or  being  employed  in  the  salvage  of 
the  ship  and  goods;  and  such  adjustments  shall  be  binding  to 
all  parties,  and  shall  be  recoverable  in  an  action  at  law  to  be 
brought  in  any  of  her  majesty's  courts  of  record  by  the  respective 
persons  to  whom  the  same  shall  be  allotted  by  the  justices  of  the 
peace;  and  if  ho  person  appear  to  make  his  claim  to  the  goods 
saved,  the  chief  officer  of  the  customs  of  the  port  nearest  to  the 
place  where  the  vessel  was  in  distress  shall  apply  to  three  of  the 
nearest  justices  of  the  peace,  who  shall  put  him  or  some  other 
responsible  person  in  possession  of  the  goods,  such  justices  of  the 
peace  taking  an  account  in  writmg  of  the  goods,  to  be  signed  by 
such  officer  Of  the  customs ;  and  if  the  goods  be  not  legally  claimed 
within  12  months  by  the  rightful  owner,  public  sale  shall  be  made 
thereof,  (and  if  the  goods  be  perishable  they  shall  be  forthwith 
sold) ;  and  after  aU  charges  deducted,  the  reudue  of  the  money 
arising  by  the  sale,  with  a  fair  and  just  account  of  the  whole. 


(1)  12  Ano.  St.  2.  c.  18.  s.  1. 
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«baU  be  tranunitted  to  the  excfaeqaer,  tbete  to  remaii]  fi^r  the 
benefit  of  the  rightfiil  owner^  who,  upon  affidavit  or  other  procrf" 
made  of  his  property,  to  the  satisfaction  of  one  pf  the  barotis^ 
shall,  upon  his  order,  receive  the  same  out  of  the  exchequer  (1  )• 
If  any  person  not  empowered  by  the  officer  of  customs  or  hi9 
depuly,  and  the  constables,  shall  enter  or  endeavour  to  enter  cm 
board  the  vessel  in  distress,  widiout  the  leave  or  consent  of  the 
commander  or  other  superior  <^€er  of  the  ship,  or  of  the  officer 
of  the  customs  or  his  deputy,  or  of  the  constable,  or  one  of 
them  employed  for  the  service  and  preservation  of  the  ship ;  or 
if  any  perscm  molest  them  in  saving  the  vessel  or  goods,  or  en- 
deavour to  impede  the  saving  of  the  property,  or  when  such 
goods  are  saved,  take  out  or  defisu^  the  marks  of  them  before  tb^ 
are  taken  down  in  the  book  provided  for  the  purpose  by  the 
,  commander  or  ruling  officer^  and  the  first  officer  of  ^e  customsy 
such  persons  shall,  within  the  space  of  20  daj^  make  double 
sadsfiiction  to  the  party  grieved,  at  the  discretion  of  the  two  next 
jusdces  of  the  peace,  or  in  defimlt  thereof  diail  by  sudi  justieea  , 
of  the  peace  be  sent  to  the  next  house  of  correction  to  be  em** 
ployed  in  hard  labour  for  twidve  months :  and  it  is  lawfol  for 
any  commander  or  superior  officer  of  the  vessel  in  duitress,  or 
die  officer  of  the  customs,  or  constables  on  board  the  vessel,  to 
repel  by  force  any  person  who,  without  the  leave  or  consent  of 
the  commander  or  superior  officer^  or  the  officer  of  the  customs 
or  his  deputy,  or  the  constaUes,  shall  pass  on  board  the  vessel 
in  distress,  and  impede  the  officers  in  the  preservation  of  it  (2). 
The  statute  26  Geo.  2.  c  19.  makes  the  plundering  or  destr^'- 
iog  of  a  vessel  in  distress,  or  obstructing  the  escape  of  any  per* 
son  from  it,  felony  without  benefit  of  clergy;  but  if  goods  or 
effiscts  of  Anall  value  stranded,  lost,  or  cast  on  diore^  are  stolen 
withoat  circumstances  of  cruelty,  outrage,  or  violence,  the  offimder 
may  be  prosecuted  for  petit  larceny.    On  information  before  a 
justice  of  the  peace  of  any  part  of  Ihe  cargo  or  effiscts  betongiog 
to  a  vessel  lost  or  stranded  near  the  coast  being  unlawfully  car-* 
ried  away  or  concealed  in  any  place,  or  of  smne  reasonable 
suspicion  thereof,  the  magistrate  is  empowered  to  issue  his  seardi 
warrant  (S).    Wrecked  goods  oflfered  to  sale  may  be  detained, 
and  the  offender  committed  by  a  justice  of  the  peace  till  he  has 
paid  treble  value.    The  same  act  also  contains  provisions  for 
remunerating  those  by  whom  shipwrecked  property  is  preserved* 
— «i  ■  I        1      I  I   I  ■  ■  — ^i^^    « ■  I         , — II  -  -  -    ,     ,  _,  ,_  _  I, 

(1)  12  Ann.  st.2.  c.l8.  s.2.         (3)  26  Geo.  2.  c.  19.  8.3. 

(2)  12  Ana.  4t.2.  c.  18.  s.  3. 
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It]AN>viAe9  tbat  ihi  caite  any  fferatti  ftot  employed  by  the  nuBtn*, 
mttriiiers,  <Hr  owfiers,  o¥  d&xet  penonB  kwMly  anrfhorized  in  the 
sidtUge  of  Ae  i^tessel  o^  the  cargo,  or  provisron  thereof,  shall,  in 
the  fltetiee  of  persons  90  emyAoyed  or  authorised,  save  any  such 
Mp  and  iAets;  and  eaose  them  to  be  carriled  for  tfie  benefit  of 
thi^o#ners  or  proprietors  ifift6  polt,  or  to  any  adjoining  custom- 
kocfae  or  other  plate  of  safe  custody,  immediatseiy  giving  notice 
thereof  €d  some  justice  of  the  peace,  magistrate^  or  custom-bouse 
or  excise  oiBcer;  or  shell  discover  to  any  such  magistrate  or 
oAoer  laftere  any  sudi  goods  or  eflfects  are  wrongfelly  bought, 
seM,  or  concealed,  he  shall  be  entitled  to  a  reasonable  reward 
ftr  soeh  sdrvices,  to  be  paid  by  the  masters '  dr  ownerS)  and  to 
b^  adjttMedf  in  casb  of  disi^gireement  about  die  quantum,  as 
dfceoed  by  the  sHaCnte  19^  Anne,  or  in  the  nmnner  pointed 
out  ftr  some  parti^lar  cases  by  the  36  CNeo.  2.  (r)  Vitr  the 
better  aseertaining  the  salvage  to  be  paid  in  pursuance  of  the 
12V  Q€qL  %  and  Ae  sti^te  19  AAn.,  for  more  eflfectuaHy 
pttttnag  AIM  tScts  in  ekecutinti,  Ae  juistice  of  Ai»  peate,  mayor^ 
baffl^  cdHecfor  of  Ae  cttitoms,  or  chief  <^cer  nearest  to  Ae 
pbde  wCDore  akiy  ship  or  elfects  hliv«  been-  stranded  or  cast 
tftay,  tBt^  r^il'ed  by  A«  stktikfe  26  Gtdo;  2.  fdfAwiA  to  give 
pHHSc  notice*  Ibr  a  meefitig  to  b<e  bdd  ae  soon*  as  possible  of  the 
AeriVbr  his  deptity,  Ae  j[nstices  of  the  peace,  miiyors,  or  other 
diieF  magutiMes  cS  towns  corpol«te,  cormiersi  and  oomtnis- 
sRiMrs  df  Ae  lantf  ixt,  or  «)y  five  or  more  of  Aekn,  who  ard 
required  and  empowered  to  give  aid  in  the  execution  of  the 
statutes,  and  to  employ  proper  persons  for  saving  ships  in  distress^ 
and  dao  td^  eatakilfaie  pertons  upon  oaA  toudiing  Ae  same  or 
Afe  salviqi;^  Alsreof^  itA  to  mS^asit  Ae  quantum  of  salvage^  and 
dbUftuDe  it  among  Ae  peiiK)tis'  concern^,  in  case  of  disi^ree* 
Qitat;  and  eveiy  audi  A^rifl^,  justice  of  the  peaces  mayor,  chief 
aiafi^llkat^  tforomdr^  lord  df  a  manlMr,-  under  sherin^  or  comms^ 
sitmer  of  Ae  land  tti^atficnding  and  actii^  at  such  meedng,  shall 
be  paid  faor  shillHigs  a  dsy  fdf  his  expences  of  attending,  out 
dFApe  ditetk  i^ivcd  by  Aeb?  care  or  direoti<m  (^)«  IfAechai^gea 
antfrewaidsfar  tidvage  direct^  to  be  paid  by  fhe  19  Ann.  st  2. 
tM  4d'Geo.  9.  be  not  fiilly  paid,  or  suffidtetit  seeuri^  given  tcft 
Acni  wft&in  ibrty  dqrs  after  Ae  services  are  performed,  it  is 
lawftit  ibr  the  officer  of  Ae  customs  concen^d  in  Ae  salvage  to 
borrow  or  raise  money  sufficient  to  satisfy  such  diargea  and 


"■laa    11  I     *  *• 


(I)  26  Geo.  2.  c.  19.  s.  5.        (2)  2G  Geo.  2.  c.  19.  s.  6. 
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rewards  by  bills  of  sale  nnder  his  hand  and  seal  oF  the  propertjr 
saved^  redeemable  nevertheless  oq  payment  of  the  prbcipal  sum 
and  interest  at  4  per  ceni.  ( 1 )  But  where  the  commander  of  a 
stranded  vessel  had,  by  the  recommendation  of  a  pilot  who  came 
N  to  his  assistance,  sent  to  a  person  on  shore,  till  then  a  stranger 
to  him,  to  send  all  the  help  that  was  necessary,  which  he  ac* 
cordingly  did,  and  under  his  direction  (but  also  under  the 
inspecticm  of  custom-house  officers  in  attendance),  the  goods' 
were  brought  on  shore  and  housed  under  the  joint  lodes  of  hioo* 
self  and  the  collector,  the  person  so  employed  was  holden  to  be 
the  agent  of  the  owners,  and  therefore  not  within  the  provisions 
of  the  12  Ann.  st  2.  c.  18.  s.  2.  for  r^pilating  the  quantum 
of  salvage  by  three  justices  of  the  peace;  which  statute  only 
applies  to  cases  where  application  is  made  by  the  owners,  &c. 
to  certain  public  officers  named,  and  the  salvage  is  made 
under  their  orders  (2)«  Another  statute  however  provides, 
that  if  the  commander,  or  other  superior  officer,  mariners,  or 
owners  of  the  ship  so  saved,  or  the  merchant,  or  other  person 
whose  goods  shall  be  saved,  or  their  agents,  shall  disagree  with' 
the  salvoi^  as  to  the  quantum  of  the  gratuity,  the  commander 
of  the  slnp,  or  the  owner  of  the  goods,  or  the  merchant  in- 
teirested,  or  their  agents,  and  the  salvors,  may  nominate  three 
of  the  neighbouring  justices  of  the  peace  to  ascertain  it;  and  if 
the  parties  disagree  in  the  nomination,  any  one  of  the  parties 
may  apply  to  one  such  justice^  who  may  nominate  two  others 
and  the  three  may  make  the  adjustment.  (S) 

The  duty  of  persons  by  whom  anchors  or  any  other  proper^ 
bdongtng  to  a  vessel  may  be  found,  is  further  provid^  for  by 
the  Stat.  49  Geo.  3.  c.  122«  This  stat.  enacts,  that,  every  pilot, 
boatman,  hoveller,  and  other  person  who  shall  take  up  any  an- 
chors, cables,  or  merchandize  that  may  have  been  parted  with  by 
any  vessel,  and  weighed,  swept  .for,  or  taken  possession  of  Igr 
such  person,  shall  send  a  report  in  writing  of  the  articles  so 
found,  and  stating  the.  marks  if  any  thereon,  and  also  an  accurate 
and  a  particular  description  of  the  bearings,  distances,  and  situ* 
ations,  and  time  when  and  where  the  same  were  found,  to  a 
deputy  vice  admiral  or  his  agent  at  or  near  the  place*wbere  he 
fihall  first  arrive  with  such  articles  within  forty-eight  hours  after 

(1)  26  Geo.  2.  c.l9.  s.  7.  contioaed   for   seven    years    by 

(2)  Baring  v.  Day.  8  East.  57.     53  Geo.  3.  c.  87. 

(3)  48  Geo.  3.  c.  IdO.  b.  22. 
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Us  mnml,  or  before  he  shall  leare  the  port,  if  he  quit  it  hAvce 
lliat  timet  eqHvea;  and  shell  ako^  withm  the  same  period^ddiYer 
the  articles  so  found  intoa  proper  warehoa8e»  or  sadi other.pkoe 
as  the  vice  admiral  of  each  coimtjr  shall  appoint  for  safe  custody, 
until  the  same  shall  be  daimed  by  the  owner  or  his  agent,  and 
the  salvage^  togeChor  with  such  other  chaiges  andezpencts  as  are 
Vy  the  49  Geo.  d.  directed  to  be  paid  in  respect  of  such  artidea^ 
shall  be  paid  or  security  giv«i  for  the  pajnnent  of  it  to  the  satis- 
ftction  of  the  sdyor ;  and  every  pilot,  boatnum,  lioveller,  or  other 
person  who  shall  wiUblly  and  fraudulently  keep  possession  d^ 
or  retain  or  ocmceal  or  secrete  any  anchors  or  cables  so  found, 
weighed,  swept  for,  or  taken  possession  of^  and  shall  not  report 
and  deliver  them  at  the  proper  wardiouse  or  other  plaoe^  *  wiE* 
incur  the  guik  of  knowingly  receiving  stolen  goods,  and  suffer 
pimishment  as  if  the  goods  had  been  stden  on  shore  (1).  The 
deput^TOeadmiralorhisagentis  tosendtherqiort  or  aoc^yoC 
it  to  the  secretary  of  the  Trinity  House  corporation,  who  is  to 
place  it  in  aoxne^conspicuous  sitnati«m,  for  the  inspection  of  per- 
sons daiming  to  examine  it  (9).  This  report  is  to  be  transmitted 
within  two  days  if  the  artides  are  of  the  value  of  j^20,  but  unless 
the  articles  are  of  that  value,  the  rqMsrt  need  not  be  for« 
waaded  (8).  Hiedqmty  vice  admiral  or  his  iagent  may  also  seize 
sudi  arddes  as  have  not  been  forwarded  to  him,  and  is  re- 
quired to  keep  than  and  make  a  report  to  the  Trinity  House; 
and  if  he  seixes  without  previous  infinrmatifm,  he  is  to  have  one 
^  tluid  of  the  value^  if  in.pursuanoe  of  infonittUion  the  thirdis  to 
be  divided  between  him  and  the  informer  (4).  If  any  artidea 
so  reported  and  delivered  into  the  warehmise  be  not  daimed 
within  a  year  and  a  day  after  the  repcNrt  has  been  tian»- 
flutted  to  the  Deptford  Trinity  Houses  the  same  shall  besold, 
and  a  certificate  of  the  sale  delivered  to  the  purchase  under 
the  directiDiis  of  the  high  court  of  admiralty,  and  the  mooiea 
aiiaing'from  the  sale  be  applied  in  the  manner  directed  by  the 
19  Ann.  Stat.  ^» ;  and  if  th^  have  been  seiied  by  the  deputy  vice 
admiral  or  his  agent,  tiiebt  the  dqpnty  vice  admiral  or  agent  seis- 
ing^  and  the  person  whohas  given  such  information  as  may  have 
ledto  the  seiaure  (if  anysuch  information  has  been  given),  shall 
beequalty  entitled  to  tiie  salvage  allowed  by  the  hig^  court  of 
admiraity  to  sdvors  in  the  case  of  undaimed  property  (5). 


ata 


(1)  49  Geo.  3.    c.  122.    s.  1.        (3)  49  Geo.  3.  c  122.  s.  3. 
eoatiaued  for.7  years  bv  53  Geo.  3.        (4)  49  Geo.  3.  c  122.  s.  4. 5. 
c.  87.  (5 )  49  Geo.  3.  c.  122,  s,  7. 

(2)  49  Geo.  3.  c.  122.  s.  2. 
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swcptfer,  or  takon  ptmemam  of  at  afiiMuid,  aad  «o  lodgedaod 
reported  as  t&memif  and  Ike  cmner  or  bia  agmu  eaanot  agree 
innapectof  the  amount  of  talTagfr  CD  be  pfidftr  «ra  mpeee 
ef  the  same  or  Ae  wfaie  tfaereof  (ei  tite  c«e  Mej  be)^  the  aiatter 
ID  diftereBce  u  to  be  deCenoHMd  by  t«ro  joflticM  of  the  peaee  re- 
sidfaigneflr  the  phee  where  the  arlMles^ar&  dieposfled^  and  aiicii^ 
jttitioeft  shaU  begm  to  proceed  mtfaehriBqaarjai  te^aadti  BMiltefs 
mdiapote  witbm  foily-eigfat  hocu»  after  Mch  diAveDce  ahaU  be 
referred  to  them  for  their  deleriiiitiatioB  thereof;  and  if  they 
cannot  afpw  reapecciiig  the  aaoM,  tkenit  shaUr  be  hiwfiil  iiwthem 
ID  nominace  any  third  peraon  converMnt  in  OMrilBBDe  aArirsi  at 
their  option^  wfaoahaH  aaceitain  the  enoont  of  the  salvage  to  be 
paid  or  the  vahw  thereof,  as  dM  cbm  may  be,  witMn  fi>f«y-e^ht 
hours  after  he  shall  hi^e  been  so  nemiiMCed  as  aforesaid)  and  the 
said  justices  and  sodi  tfand  peraon  so  nonnnated  m  aforesud, 
shall  ham  full  power  and  awdioriQs  whenever  tbsy  see  oeoasion^ 
to  eismine  the  parties  or  their  witnesses  upon  outik  (1) 


CisgotParta.         Besides  the  provisioiis  abeacty  BMOtionedi  whiflh  da  not  extsnd 

totbeeinqneportiV  A^*^  <>>^  <>tlMr8  whish  seiate  to  the  cAqw^ 
oidy.  By  the  statute  S  Oeo«  1  •  a  IB.  the  lord  wasden  was  aaiboiiaed 
to  appoint  commissionefat  of  whom  aiqr  one  was  enqpowered.  to 
aidgust  the  salvage  to  be  paid  to  peiaona  bringing  on  shoFe  cables 
or  andiors  from  which  any  sh^  had  basn  finoed  by  stress  of 
weather  (3).  The  stat.  M  Oea  9.  o*  19.  also  piovidca  that  the 
lord  warden  of  the  dnqne  partsaad  lieutenant  of  Dover  custle^ 
the  deputy  warden  of  the  cinque  porta^  and  the  f^dgB  cAciA 
and  commiaBary  of  die  court  dt  admiralty  of  the  einqne  poa% 
two  ancient  towna  and  the  members  thereof^  shall  be  the  ptfsdne 
to  pot  in  execution  within  their  limits  all  the  powers  given  by  the 
96  Gea  2.  Id  Ann.  stat.  S.  and  4  Geo.  1.  in  the  aamenumner 
as  any  justice  of  the  peace  or  other  persons  are  aothoriged  to  do 
in  other  places  (S).  And  by  an  act  passed  in  the  fbrtjr«ei^i^ 
year  of  his  late  majesty's  reign^  in  which,  the  aet  of  Geo.  U 
before  alluded  to  is  redted,  and  in  which  it  is  also  itciledliHitifr 
is  found  expedient  that  the  commissioners  of  salvage  qppoaatad 
by  the  lord  warden  should  have  forthcr  powers  grantsd  tkem 
for  the  purpose  of  deciding  in  all  other  cams  of  services  mtt* 
dered  to  shipping,  not  provided  for  by  the  eats  of  Gee*  3.  $»i' 

(1)  49  Geo.  3.      122.  s.  8.  (3)   26  Geo.  2.   c.  19.   s.  W. 

(2)  3  Geo.  1.  c.  IS.  s.  6.  Abb.    cited  Abb.  on  Ship.  422. 
on  Ship.  422. 


Om.  i^  k  is  «iifteled,  dMt  ftiriMtt  nlmyfaelMiM  for  tbe 
kid  iraHlai«ftlieciaqm  porto  for  At  Ibne  bem^  tonaoynate 
ndiippoinCybf  flBf  inttnmiMt under lui bandit  seal,  diree  or 
taore  rthrtantwd  peraoM  in  each  dfllie  cnqueports,  two  ancient 
fovms  jnd  Uioir  nieuben,  to  a^aat  and  detennine  any  diflfei«noa 

teateiy  and  the  person  or  persons  bringing  such  cables  and  an- 
dion  ashore;,  and  in  case  any  vessel  shall  be  either  fi>roed  or  cut 
fiom  her  caUes  and  anchors  by  extremity  of  weather^  or  by  any 
other  accident,  and  leave  the  same  in  any  roadstead  or  place 
within  the  jurisdiction  of  the  cinque  ports,  two  ancient  towns 
and  their  members,  and  the  salvage  cannot  be  adjusted  between 
the  persons  conoemed,  thai  the  same  shall  be  determined  by  any 
three  or  more  of  the  said  persons,  so  to  be  appdnted,  within  the 
space  of  twenty-four  hours  after  such  difference  has  been  referred 
to  diem  for  their  determination  (1).  By  this  new  act  also^  the 
oonunisrioners  are  authorized  to  decide  on  all  claims  made  by 
sny  person  whatsoever,  for  services  of  any  sort  or  description 
rendered  to  any  vessel,  as  well  for  caiTying  out  anchors,  cables^ 
or  stores^  from  any  place  within  the  jurisdiction,  as  for  amduct* 
ing  vessels  from  the  Downs  and  other  bays  and  roadsteads  on  the 
coast  of  Kent,  Sussex,  and  Essex,  and  from  the  island  of  Thanetj 
or  from  the  sea  or  any  place  to  Ramsgat^  Dover^  or  any  other 
place  widiin  the  jurisdiction,  or  for  the  saving  or  preserving 
within  the  jurisdiction,  any  goods  or  merchandises  wredced, 
strandedy  or  cast  away  from  any  vessel,  the  master  or  ownsn 
thereof  or  their  agent  being  present  at  the  place  where  the  com- 
missioners are  sittuig,  and  this  whether  the  ship  shall  have  been 
in  distress  or  not  (2).  But  no  commissioner  can  act  for  any 
port  or  place  except  that  in  which  he  is  resident  (S).  Either 
party  may,  within  twenty-four  hours  after  the  award,  declare  his 
desire  of  obtaining  the  judgment  of  some  competent  court  of  ad- 
miralty with  respect  to  the  salvage  or  compensation,  in  which 
case  the  salvors  must  forthwith  declare  whether  thqr  will  proceed 
in  the  admiralty  of  England,  or  in  the  admiralty  of  the  dnqne 
ports,  and  must  proceed  by  monition  within  twenty  days  from 
the  date  of  the  award;  and  the  oommissionen  are  to  pennit  the 
ship  and  caigo  to  depart  on  their  voyage,  or  deliver  the  goods  to 
their  owners,  taking  bail  in  double  the  amount  of  the  sum 
awarded  (4).    By  this  act  also,  anchors,  cables,  and  other  ship's 


(I)  48  Geo.a.  c  130.  s.  1.  (3)  48Geo.3.  c  130.  «.  4. 

48  Geo.  3.  c.  130.  s.  IB.  (4)  48  Geo.  3.  c.  130.  s.  5. 

iS 


(2) 
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Iize>  and  nuurine  stores^  fonsA 

.sA^an  fe»  be  deliyored  at  Iluii8gate»  DedU 

.  .  oOMur  pkoe  of.  public  deposit  as  shall  be  de- 

jLsi  wawtpn  (1);  and  tlie  officers  of  tbe  lonl 

.«M^4iak  aitides  either  at  sea  or  on  shore.  (S) 


J^a.3.  (^  1301  s.  7»8.  (2)  48Geo^  3.  c  130.  s.9. 
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CHAP.  VIK 


Of  Piracy, 


T^HE  crime  oi piracy j  or  the  commission  of  acts  of  robbeiy 
and  depredation  on  the  high  seas  without  authority  from  any 
prince  or  state,  is  an  offence  against  the  universal  law  of  society 
a  pirate  being,  according  to  Sir  Edward  Coke,  hostis  humani 
generis.  At  common  law,  those  offences  only'  appear  to  have 
been  included  within  the  term  piracy,  which,  if  committed  on 
land,  would  have  amounted  to  felony  (1).  But  by  the  marine 
law,  no  taking  of  property  is  necessary  to  complete  the  crime ; 
and  by  statute,  vaiious  otlier  offences  are  also  made  piracy. 
The  statute  1 1  &  12  W.  3.  c.  7-  enacts,  that  if  any  of  his  ma- 
jesty's natural-born  subjects  or  denizens  of  this  kingdom  shall 
commit  any  piracy  or  robbery,  or  any  act  of  hostility  against 
others  his  majesty's  subjects  upon  the  sea,  under  colour  of  any 
commission  (2)  from  any  foreign  prince  or  state,  or  pretence  of  au- 
thority from  any  person  whatsoever,  such  offender  and  offenders 
and  every  of  them  shall  be  deemed,  adjudged,  and  taken  to  be 
pirates,  felons,  and  robbers,  and  suffer  death  accordingly  (3). 
The  act  also  provides,  that  if  any  commander  or  master  of  a 
ship,  or  any  seaman  or  mariner,  shall,  in  any  place  where  the 
admiral  has  jurisdiction,  betray  his  trust  and  turn  pirate,  enemy 
or  rebel,  and  piratically  and  feloniously  run  away  with  his  or 
their  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammunition, 
goods  or  merchandize,  or  yield  them  voluntarily  to  any  pirate, 
or  shall  bring  any  seducing  messages  from  any  pirate,  enemy  or 
rebel,  or  consult,  combine,  or  confederate  with,  or  endeavour  to 
corrupt  any  commander,  master,  officer  or  mariner  to  yield  up 
or  run  away  with  any  ship  or  goods,  or  turn  pirate,  or  go  over  to 
pirates,  or  if  any  person  shall  by  violent  hands  on  huj  com- 

(1)  Hawk,B.l.c,37.s-4.  (3)  11  &  12  W. 3.  c.  7.  5.8. 

(2)  See  post. 
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mander  to  hinder  hini  from  %htiDg  in  defence  of  his  ship  and 
goods  committed  to  his  trust,  or  shall  confine  his  master,  or  make 
or  endeavour  to  make  a  revolt  in  the  ship,  he  shall  be  deemed  a 
pirate,  feloUj^and  robber  (1).     Every  person  also  who  shaUf 
either  by  land  or  on  the  sea,  knowingly  or  wittingly  set  forth 
any  pirate,  or  assist,  maintain,   procure,  command  or  advise 
any  person  to  commit  any  piracy  or  robbery  on- the  sea,  is  rcn* 
dered  liable  by  the  same  statute,  on  such  piracy  or  robbery  being 
afterwards  committed,  to  be  adjudged  accessary  thereto ;  and 
further,  after  any  piracy  or  robbery  is  committed,  every  person 
who  knowingly  receives,  entertaius,  or  conceals  the  felon  or  his 
booty,  is  liable  to  be  deemed  an  accessary  (2).     The  statute 
8  Geo.  1.  c.  24.  further  enacts,  that  if  any  commander  or  master 
of  a  vessel,  or  any  otiier  person,  shall  in  anywise  trade  with  any 
pirate  by  truck,  barter,  exchange,  or  in  any  other  manner,  or 
shall  furnish  any  pirate,  felon,  or  robber  upon  the  sea  with  any 
ammunition,  provision,  or  stores  of  any  kind,  or  shall  fit  out  any 
vessel  knowingly  and  with  a  design  to  trade  with  or  supply^  or 
correspond  with  any  pirate,  felon,  or  robber  upon  die  seas>, 
knowing  him  to  be  gnilty,  the  ofiender  shall  in  every  case  be 
deemed  guilty  of  piracy,  felony,  and  robbery  (3).     The  statute 
18  Geo.  2.  c«  30*  provides  that  all  persons,  being  natural*bom 
subjects  or  denizens  of  his  majesty,  who  during  war  have  com- 
mitted or  shall  commit  any  hostilities  upon  the  sea,  or  in  any 
haven,  river,  creek,  or  place  within  the  jurisdiction  of  the  ad- 
miralty, against  his  majesty's  subjects,  by  virtue  or  under  colour 
of  a  commission  from  any  of  his  majesty's  enemies,  or  have  been 
or  shall  be  any  other  ways  adherent  or  giving  aid  or  comfort  to 
the  king's  enemies  upon  the  sea,  or  in  any  place  within  the 
jurisdiction  of  the  admiralty,  may  be  tried  as  pirates,  felons,  and 
robbers  in  the  court  of  admiralty,  on  shipboard,  or  upon  the 
Jand,  in  the  same  manner  as  persons  gnilty  of  piracy,  felony 
find  robbery  are  by  that  act  directed -to  be  tried;  and  being  con- 
victed, shall  bufier  the  punishment  awarded  by   the  statute 
11  W.  8.  c.  7-     The  act  did  not  protect  any  person  who  should 
not  be  tried  under  it  from  being  tried  for  high  treason,  but  if  a 
person  be  tried  for  piracy  he  cannot  be  bdicted  for  high  treas<Hi 
in  respect  of  the  same  ofience  (4).    If  mariners  seize  the  captain 
of  a  vessel,  put  hvn  on  shore,  and  carry  away  the  ship,  the 


(1)  11&12W.3.  C.7.S.9.  petu«lhy2Geo.2.c.28.s,7. 

(2)  11&I2W.3.  c.7.8.10.  (4)  18Geo.2.c3    .s.2,3. 

(3)  8  Geo.  1.  c.  24.  luade  per- 
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oAnce  is  piracy  (1).    But  where  the  master  of  a  TesBelkMded 
goods  on  board  at  the  port  of  Rotterdam,  oonaigDed  for  MalagBf 
and  caused  them  to  be  insured,  but  afterwards  brought  the  goods 
on  shore  in  Enj^and,  where  the  ship  was  burned,  and  then  the 
master  protested  both  the  ship  and  cai^  as  burned^  with  intent 
to  defraud  the  owners  and  insurers^  his  conduct  was  holden  to 
be  merely  a  breach  of  trust  and  not  felony  (2).    Attacks  made 
upon  the  proper^  of  a  foreign  nation  in  the  course  of  war^  under 
the  authority  ot  a  constituted  government,  are  not  to  be  treated 
as  piratical  (3).     Thus,  where  a  Bristol  merchapt-ship,  in  Ike 
reign  of  Charles  the  second,  was  tak«i  by  the  Algerines,  and 
afterwards  driven  on  the  coast  of  Ireland,  with  some  Turks  and 
renegadoes  on  board.  Sir  Leoline  Jenkins,  then  judge  of  the 
court  of  admiralty,  certified  to  the  king  to  the  following  eflbct : 
that  as  to  the  Moors  and  Turks  who  were  so  by  birth,  and 
were  found  on  board  the  ship,  his  opinion  was,  thi|t  since  the 
govemmeut  of  Algiers  was  recognized,  as  well  by  several  tvaaties    * 
of  peace  and  deciararions  of  war  os  by  the  establishment  of  trade 
and  even  of  consuls  resident  among  them,  by  so  many  prineas 
and  states,  and  particularly  by  his  mqesQr,  theg^  could  opt  be 
proceeded  against  as  pirates  or  sea-rovers  acting  without  eooH 
mission,  but  were  to  have  the  same  privileges  as  enemies  in  so 
open  war,  and  must  be  received  to  their  ransom  by  exchange  er 
otherwise,  the  ordering  of  which  belonged  in  that  case  to  the 
lord  higlti  admiral  (4).    A  question  was  raised  in  a  late  OM 
with  regard  to  the  legality  of  the  capture  of  a  British  ship  which 
had  been  taken  in  the  course  of  a  voyage  from  Safiee  to  Lisbon 
by  an  Algerine  corsair,  and  sold  by  the  Dey  of  Algiers  to  a  mer- 
chant of  Minorca,  and  by  him  disposed  o^  on  the  surrender  of 
the  i^and  of  Minorca  to  the  British  arm%  to  the  then  hoMer,  a 
merchant  ofX»ndon.    On  coming  into  the  port  of  I^wnkm,  a 
warrant  had  been  applied  for  to  arrest  this  shiip  00  the  pan  of  tlie 
former  British  proprietor,  but  the  court  refined  a  wwrent,  and 
directed  a  monition  to  issue,  calling  on  the  possessor  to  show 
canse  why  she  should  not  be  restored  to  the  former  Britiah 
owner.     The  following  observations  were  then  made  by  8U 
William  Scott:  "  This  ship  appears  to  have  been  taken  bjrthe 
Algerines,  and  it  is  argued  that  the  A%erines  are  to  be  con** 
sidered  in  this  act  as  pirates,  and  that  no  Icfal  eompersioii  of 

(1)  2  East,  P.  C.  79«.  (3)  Vide  11  fc  12  W.  S«  e.  7. 

(2)  Mason's  case>  8  Mod.  74.    s.  8.  ante. 

2Bast,  ;.C.  7M.  and  seeMollov,        (4)  8  Sir  L.  Jeok.  791.  Bac. 
k  1.  e.  4.  s.  17.  Abr.  tit.  Fbaqr. 
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property  can  be  derived  from  their  piratiod  seizure.     Certain  it 
isy  that  the  African  states  were  so  considered  many  years  ago, 
hnt  they    have    long    acquired  the  character  of  established 
govemmentSy   with  whom  we  have  regular  treaties^  acknow- 
ledging and  confirming  to  them  the  relations  of  legal  states. 
So   long  ago,   continued  the  learned  judge,   as  the  time  of 
Charles   II.»  Molioy    speaks   of  them    in    language,    which 
though  sufficiently   quaint,    expresses  the   true  character  in 
whidi  diey  were  considered  in   his  time.    Pirates  that   have 
reduced  themselves,  says  Molioy,  into  a  government  or  state,  as 
those  of  Algiers,  Sally,  Tripoli,  Tunis,  and  the  like,  some  do 
eonceive,  ought  not  to  obtain  the  Tights  or  solemnities  of  war  as 
other  towns  or  places,  for  though  they  acknowledge  the  supre- 
macy of  the  Porte,  yet  all  its  power  cannot  impose  upon  them 
more  than  their  own  wills  voluntarily  consent  to.     The  famous 
Cardiage,  having  yielded  to  the  victorious  Scipio,  did  in  some 
irespect  continue,  and  began  to  raise  up  her  drooping  towers,  till 
the  knowing  Cato  gave  counsel  for  the  total  extirpation ;  out  of 
the  Tuinsof  which  arose  Tunis,  the  revenging  ghost  of  that  famous 
city,  who  now  what  open  hostility  denied,  by  thieving  and  piracy 
continue,  as  stinking  elders  spring  from  those  places  where  noble 
oaks-have  been  felled ;  and  in  their  art  are  become  such  masters.' 
and  tothatdegree,  as  to  disturb  the  mightiest  nations  on  the  western 
empire ;  and  though  the  same  is  small  in  bigness  yet  it  is  great  in 
misehief,  the  consideration  of  which  put  fire  into  the  breast  of  the 
aged  Lewis  IX.  to  burn  up  this  nest  of  wasps,  who  having  equip* 
.   ped  out  a  fleet,  in  his  way  for  Palestine  resolved  to  besiege 
it,  whereupon  a  council  of  ^ar  being  called,  the  question  was, 
whether  the  same  should  be  summoned,  and  carried  it  should 
notyfor  it  was  not  fit  the  solemn  ceremonies  of  war  should  be 
la>nsfaed  away  on  a  company  of  thieves  and  pirates.     Notwith* 
standing  this,  Tunis  and  Tripoli,  and  their  sister  Algier,  do  at 
this  day  (said  MoUoy)  although  nests  of  purates,  obtain  the  right 
of  legation.  So  that,  though  indeed  pirates,  yet  having  acquired 
die  reputation  of  a  government,  they  cannot  pi*operly  be  esteemed 
purates  but  enemies.     Sir  Wm.  Scott  then  observed,  that  al« 
though  their  notions  of  the  justice  to  be  observed  between  nations 
dlBer  frcMn  those  which  we  entertain,  we  do  not  on  that  account 
venture  to  call  in  question  their  public  acts.     As  to  the  mode  of 
confiscation  which  may  have  taken  place  on  this  vessel,  whether 
by  formal  sentence  or  not,  said  the  learned  judge,  we  must  pre- 
sume it  was  done  r^pilarly  ,in' their  way,  and  according  to  the 
established  custom  of  that  part  of  the  world.    That  the  act  of 
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capture  and  eondeibiiation  was  not  a  mere  private  act  of  depre- 
diUioii  was  evident  from  this  circamstance^  that  the  Dey  him* 
self  appeared  to  have  been  the  owner  of  the  capturing  vessel,  at 
least  he  intervened,  to  guarantee  the  transfer  of  the  ship  in  ques* 
tbnto  the  Spanish  purchaser.  There  mig^t  perhi^M,  it  was 
observed,  be  cause  of  confiscation,  according  to  their  notions,  ibr 
some  infiringement  of  the  regulations  of  treaty,  as  it  is  by  the  law 
of  treaty  only  that  these  nations  hold  themselves  bound,  conceiv* 
iBg  (as  some  other  people  have  erroneously  imagined)  that  there 
IS  no  law  of  nations  but  that  which  is  derived  from  poative  com- 
pact andconvention.  Had  there  been  any  demand  for  justice  in 
that  country  on  the  part  of  the  owners,  and  the  Dey  had  refused 
to  hear  their  complaints,  there  would  have  been  a  more  reason- 
aUe  ground  to  induce  the  court  to  look  into  the  transaction ;  but 
no  such  application  appeared  to  have  been  made.  Thetransfer 
aho  in  the  first  instance  had  passed  in  a  solemn  manner  before 
the  public  oflBcer  o(  the  Spanish  government,  tlie  Spanish  eon- 
sol ;  and  subsequently  the  property  was  transferred  to  the  British 
merchant,  under  the  public  sanction  of  the  judge  of  the  vice  admi- 
raltycourt  of  Minorca.  Without  considering,  therefore,  what  rule 
would  have  been  applied  to  the  case  ottibonajide  purdiase  from 
a  pkatiad  captor,  the  learned  judge  dismissed  the  party,  and 
decreed  the  ship  to  be  delivered  to  the  British  purchaser  (1). 
No  government,  ther^re^  if  recognized  as  such,  npr  any  indi- 
viduals acting  by  virtue  of  a  commission  from  it,  can,  in  point  of 
law,  be  guiltf  oipiraa/j  except  that  under  the  statute  of  William 
the  third  to  whidi  we  have  already  alluded,  one  British  subject 
may  be  indicted  as  a  pirate  for  making  an  attack  upon  another,  a 
proviflion  introduced  during  the  revolution,  in  consequence  of 
doubts  entertained  bymanyeminentdvilians,  whether  personswho 
had  captured  Englidi  vessels  under  the  authority  of  commissions 
granted  by  James  IL  at  his  court  at  St.  Glermains,  after  his  abdi- 
cation 61  the  thione  of  England,  could  l)e  deemed  pirates,  the 
grantor  stQl  having,  as  was  contended,  the  right  of  war  in  him. 
And  though  the  authority  is  deficient,  as  where  the  letters  of 
nprisal  have  been  call^  in  by  proclamation  and  superseded 
mader  thegreat  seal,  yet  if  the  capture  befairly  made^  and  the 
proper^  brought  in  for  adjudication,  in  the  supposed  executioii 
of  a  ni^t^nff^l  commissioup  and  not  animo  depradandi^  it  will 


(1)  The  Helena*  4  Bob.  Adm.    3  Term  Rep.  584.    Ogden  v.  V^ 
Sep«  3.     See  Dudley  v.  FoUiott,    liott,  id.  726. 
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iiolbBiiMUdMpiratiail(l).  I^liowevor^  ananliATiaga^ 
niiiiioiiaguiMtone  natioiiyiiitaidonaUyoQimnitdepredatkMisupciii 
another  wilh  which  the  Idog  is  not  at  war,  the  piilt  of  piracj  is 
incnrred  (S).  According  to  some  writers^  a  commissioo  is  necfls* 
sary  to  k^pBliae  the  seizure;  but  the  better  <^inion  seems  to  bo^ 
that  it  is  sufficient  to  shew  that  war  has  been  publicly  denomioed* 
or  that  hostilities  have  been  commenced  against  the  power  wboae 
proper^  is  invaded  (S).  One  enemyt  si^s  Lord  Coke,  cannot 
be  a  felon  tot  tekipg  the  goods  of  another  enemy  (4).  Bot  wids«> 
out  either  a  public  Gommission  or  a  formal  suthoriiatipn  ftooa 
some  goveiBsattni^  no  adventure  of  conquest  can  Isgelly  be  qpder- 
taken  (5)p  Where  a  mob  of  rioters  took  possession  of  a  fh^ 
laden  with  coniy  which  arrived  at  Elly  haibour  in  Ireiandy  aii4 
took  the  government  of  her  from  the  captain  and  crewj  ami 
weighed  her  anchor,  by  which  tfhe  drove  on  a  reef  of  rookie  wkeK 
she  was  strandedi  and  would  not  leave  the  vessel  till  thi(y  had 
obliged  the  captain  to  sell  all  the  corn,  esc^t  about  too  twS|  at 
a  certain  rate;  this  was  bolden  to  be  a  piratical  seianwe*  (6) 


By  the  ancient  common  h)w,  piracy,  if  committed  by  a 
jecW  was  held  to  be  a  species  of  treasonf  bmog  contnury  tp  his 
natural  eU^aneey  and  by  an  alien,  to  be  fdony  only ;  but  aoW| 
sinoe  the  statute  of  treasons  95  £dw.  3.  c«  2.$  it  is  only  Mony  hi  a 
subject.  Hie  ofienc9»  being  done  upon  the  sea,  was  formeilf 
only  triaUe  in  the  admiral^  court,  which  proceeds  by  the  ndes 
of  the  dvtl  lew,  bnt  it  may  now  be  tried,  like  other  odfances  com*- 
mitted  at  aest  under  a  fecial  (9ommi«sion»  by  virtue  of  the  stak 
2S  Hen.  8.  c  15.  It  may  stil},  howeveri  be  tried  under  an  edm^ 
ralty  oommissicm^  by  virtue  of  the  staC  U  &  12  W.  S«  c»  7t 
which  was  passed  to  prevent  the  trouble,  expenoe,  and  deh^  of 
bvingiog  offiend^s  fWnn  remote  placesi  to  be  tried  under  the  atati 
8aHeii»8«  The  Stat  of  Henry  8*  is  referred  to  a$  appointii^; 
the  mode  of  trial  by  stat*  11  a^  laW.S*  g.7.  s.8,10.1«9 
8  Oep*  1.  e.  84*9  and  the  other  statutes  of  piraey.  Bat  the  stet 
S8  Hi  8«  extends  not  to  otkMm  committed  in  aogr  river>  creels 

(1)  MeU.  b.l.  e.4.  b.  34.  e.9.    4Intt.  IM.  8BttiBtn2a.  Oemv. 
s.  24*    1  vol.  60, 100.    2  Woodd.    Braoe,  12  Esse  22». 

Vip.  Lect.  426.  (4)  4  lost.  |54. 

(2)  MoUoy,  b.  2.  c.  2.  s.  23, 24.        (5)  The  Leaader*  1  Rob.  A.B. 
cited  1  l^ol.  Abr.  590.  Moor.  776.    35. 

1  Sir  L.  Jenk.  94.   2  Woodd.  Vin.        (6)  Nesbiu  v.  Lushingteo,  4 T. 
I'ect.422.  IU78S. 

(3)  2  Woodd.  Vin.  Lect.  432. 
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or  post  vidvD  Am  body  of  a  comHy,  beettuse  thtff  are  eagiHS* 
dbk  l33rdieooinmNi}aw(I).    The  kitig  of  Engind  has  not 
^miy  eapke  and  foreteigiity  overllie  l^itish  seas  Ibrthe  punish- 
■MM  orpine;,  but)  in  oonenrreMe  with  other  princes  and  states, 
an  nndoabted  jorisdicticm  and  power  in  the  most  remote  parts  of 
die  woidd.  Ifaay  parsi»,  therefore,  whether  natireor  foreigner, 
with  whose  couaCty  we  are  in  amitjr,  be  robbed  or  spoiled  in  the 
narrow   or  other  seas,  whether  the  Mediterranean,  Atlantic, 
Southern,  or  any  branches  thereof,  either  on  this  or  the  other 
side  of  the  line,  it  is    piracy  (8).     About  the  time  of  the 
treaty  of  Ifimqpien,  the  captain  of  a  French  merchant  ship,  haT- 
ing  put  into  a  port  in  Ireland,  was  accused  by  his  crew  of  robbe- 
ries on  the  seas,  and  fled.    His  ship  and  goods  were  confiscated, 
as  having  bdonged  to  pirates.     The  French  ambassador  pre- 
sented niemorial4,  requiring  the  cause  to  be  remanded  to  the 
nataral  judge,  as  was  pretended,  in  Frantee.     But  the  king  and 
his  council  finally  determined  that  we  had  jurisdiction  to  confis- 
cate the  ship  and  goods,  and  to  try  capitally  the  person  himself 
had  he  been  apprehended,  the  mode  of  removing  contended  for 
being  quite  disused  among  princes ;  and  as  every  man  oy  the 
usage  of  our  European  nations  is  justiciable  in  the  place  where 
the  crune  is  committed,  so  are  pirates,  being  reputed  to  be  out  of 
die  protection  of  all  laws  and  privilqies,  to  be  tried  in  what 
plaoe  soefer  they  are  taken.  (3) 

A  piratical  seizure  does  not  alter  the  property  in  the  thing 
taken.  Goods  taken  by  pirates  remain  the  property  <^the  origin 
nal  owners  although  sold  here,  unless  the  sale  take  place  in 
maricet  overt  (4).  Such  goods  therefore  the  king  cannot  grant, 
for  by  an  express  statute  the  merchant  robbed  cm  the  seas,  whe* 
Aer  he  be  privy  or  stranger,  shall  be  received  to  prove  by  his 
chart  or  oocket,  or  by  other  lawfiil  proof  <^  merchants,  &c.  that 
the  goods  belong  to  him,  and  then  the  goods  shall  be  delivered 
without  any  suit  at  common  law  (5).  ButitwasholdenbyaUthe 
judges  in  die  reign  of  Ridiard  III.,  that  any  foreigner  who  su^ 
upontfab  statute  must  prove  that  at  the  time  of  the  cqpture  his 

(1)28H.8.  C.15.    1I&12W.3.  (3)  2SirL.JeDk,714.  2Wood, 

c. 7.  32  Geo.  2.  c.  25.  Slnst.  1 13.  427.  Bac.  Abr.  tit.  Piracy. 

4 Inst.  137.  Hawk.  P.C.  b.  1 .  c.  37.  (4)  Bac.  Abr.  Piracy.  Jtuk.  1 05. 

lee.  12.  to  1 7.    2  Bast.  P.  C.  803.  Godb.  1 93.     3  Bulstr.  29.   ^Cro. 


(2)   Sir  C  Hodges'  Chaige,—    Elis.  665.    ^  Woo4.  429. 
Hawk.  P.C.  B.  1.  c.37.  s.  1,  2.  (5)  27Edw.  3-  stat.  2.  c.  13< 


i^t^  OfPincy  [Cb.?- 


Q«iiii«lMra^  and  tbe  florereign  of  the  captor  were  ia  nnittial 
;Mil^  and  also  that  his  own  sovereign  was  in  amity  with  our 
hijUg ;  for  in  our  municipal  law  books  it  is  generally  and  indi^-^ 
mminately  asserted,  that  piraqr  cannot  be  committed  by  tiie 
sttfajectsof  states  at  amity.  (1)  ' 

(i)  BacAbr.  tit. Piracy.    4  Inst.  154.   3BttIalr.28l      ' 


»• 
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CHAP.  VIIL 

Of  Higlmays^  Canals^  and  Railway s^  and  Tolls  incident 

hereto. 

IT  AVING  thus  in  the  preceding  chapters,  according  to  the 
original  division  of  the  subject,  considered  those  mnnioipal 
r^rnhiti<H]s  which  principally  ttSecXforeign  commerce,  we  now- 
proceed  to  examine  those  municipal  regulations  of  a  public 
nactore  which  more  immediately  relate  to  inland  trade. 

In  considering  the  laws  relating  to  the  inland  trade,  those  regu-  i.  of  Highways, 
lations  whidi  affect  the  conoevance  ai goods  from  place  to  place  ^  '^^  ^' 

u    1      J  .  r  V  1  .1  11     <J««  thereto. 

by  land  or  water  carnage — bynMds,  canals,  or  railways,  naturally 
daim  our  first  attention.  Various  prorisions  were  made  by  the 
conuDcm  law,  which  still  continue  to  exist,  with  regard  to  the  pre- 
servation and  maintenance  of  public  roads  or  hi^ways.  A  high- 
way is  so  called  because  it  is  common  to  all  the  Idng^s  subjects. 
A  way  to.a  parish  churdi,  or  to  the  common  fields  of  a  town,  or 
to  a  private  house,  or  perhaps  to  a  village  which  terminates  there, 
and  is  fi>r  the  benefit  of  the  particular  inhabitants  of  such  parish, 
house,  or  riUag^,  may  be  termed  a  private  way,  but  not  a  high- 
way, because  the  benefit  of  it  belongs  not  to  all  the  king's  sub- 
jects, but  only  to  some  particular  persons  (1).  The  right  of  way 
only  is  dedicated  to  the  public,  for  the  freehold  and  all  the  pro-; 
fits  belong  to  the  owner  of  the  soil,  together  with  the  trees  upon 
it  aiid  mines  under  it  (2).  If  the  owner  of  the  soil  throw  open  a 
passage^  although  it  is  not  a  thoroughfare,  without  marking 
by  any  visible  distinction  that  he  means  to  preserve  his  rights 
over  it,  or  excluding  persons  fit>m  passing- thixiugh  itby  posithe 
pndiibition,  he  is  presumed  to  have  dedicated  it  to  the  public  (3), 
and  a  continued  enjoyment  of  the  way  by  the  public  for  a  consir 
'.       .  \    ' 

(1)  Hawk.  b.  1.     c.  76.     s.  1.  143.    Harrison  v.  Parker,  6  Sut, 
The  King    v.   Sercrn   and  Wye  154.  ■    - 
Railway  Comp.    2  Barn,  and  Aid.        (3)  Rex  v.  Lloyd,      1  Campb. 
648.9.  260.  Roberts  V.  Carr,    Lethbnge 

(2)  Sir  John  Lade  v*  Shepherd,  v.  Withe,    1  Campb.  262,  3.  Aax 
2SCxa.  1004.  2  Inst.  705.  1  Bnrr.  r.  Barr,  4  Campb.  16. 


1(6  Of  Wrecks.  [Ch.  6. 

If  tbe  saivonj  of  any  mAwglMm  or  may  gwoda  so^towtti  n^u^ed^ 
iwcptfer,  or  takon  ptmemaam  of  at  afiaWHitd,  aad  «o  lodged  aiid 
leported  as  iifbveiAid,  and  Ike  cTMwr  c^  agmu  eaanot  i^ree 
in  napect  of  the  amount  of  mimfgt  to  be  pmd  fer  or  m  Tcepeet 
of  the  same  or  the  ^«faio  thereof  («  ^c«e  iMjbe)^  the  matter 
m  difterence  is  to  be  detenniiMd  by  tiN>  jusdeea  of  the  peace  re- 
sidingnear  the  jdaee  where  tbe  artMlea  ar&  dieposfled^  and  sncfef 
justices  shaU  begin  to  proceed  in  tfaehrinqpiiy  m  to  sodl  natlen 
indispnte  witbm  forly-oi{^t  hoors  after  such  4ilference  shall  be 
iTsferrod  to  them  for  their  determination  thereof;  and  if  they 
cannot  agiw  respecting  the  sacnM,  tkenit  shall  be  lawfiil  fer  Aem 
ID  nomnutte  any  third  person  converMOt  in  nmriliBie  afthrs,  at 
their  option^  whoahaH  saciifin  the  amoont  of  the  salvage  to  be 
paid  or  the  vafaie  thereof  as  the  caae  may  be,  witMn  fi>f«y-^;ht 
hours  afbr  he  shaU  lupre  been  so  nomiiurted  as  aforesaid)  and  the 
said  justioes  and  audi  tfand  person  so  nominated  as  afonmnd, 
shall  hnft  full  power  and  awdiority,  whenever  tbsy  see  oeeasaon^ 
to  esamme  the  parties  or  their  witnesses  upon  oatk  (1) 


CisqotPaita.         Besides  the  provisions  afawactyaMntkmediwhidk  do  not  extend 

oidy.  Bytfae  statutes  Geo.  I.e.  IB.  theferdwasden  was  atttfifl«iaed 
to  appoint  commissioDefa»  of  whom  aiqr  one  was  euqxiwered  to 
aidgust  the  salvage  to  be  paid  to  persona  briagmg  on  shore  cables 
or  andiors  from  which  any  shqp  had  bosn  fbroed  by  stress  of 
weather  (3>.  The  stat,  M  Oea  S.  o*  19.  also  piovidea  that  thn 
lord  warden  of  the  cinqne  portsand  lieutenant  of  Dover  castle^ 
tho  deputy  waiden  of  the  cinque  porta^  and  the  jn^jO  cAciA 
and  conmiisBary  of  tiba  court  of  adunralty  of  the  dnqne  pcsta^ 
two  ancient  towna  and  the  members  tbeveof^  shall  be  tbepenona 
to  pot  in  executhm  within  their  limits  all  the  powmv  given  by  thn 
96 Geo.  tf.  Id  Ann.  stat.  2.  and  4  Geo.  1.  in  the  aamenunmer 
as  any  juslioe  of  die  peace  or  other  persons  are  authorized  to  dir 
in  otber  places  (S).  And  by  an  act  passed  in  the  fbrty*ei^di 
year  of  his  late  migesty's  reign>  m  which,  tbe  act  of  Gaob  U 
before  alluded  to  is  recked,  and  in  which  it  is  alsoitdled  thatk 
is  found  expedient  that  the  oonuniasioners  of  salvage  lypointed 
by  the  lord  warden  should  have  fiurthcr  powers  granted 
for  the  purpose  of  deciding  in  all  otbfflr  cams  of  services 
dered  to  shippmg,  not  provided  for  by  Ao  aots  of  Geo«  )•  and 

(1)  49  Geo.  3.      122.  s.  8.  (3)   26  Geo.  2.   c.  19.   s.  10. 

(2)  3  Geo.  1.  c.  IS.  s.  6.  Abb.    cited  Abb.  on  Ship.  422. 
on  Ship.  422. 


CSi^fi.]  Qfmreeki.  llf 

Om.  t^  k  tsMMled^tlMt  ftdMtt  nlauiyfae  Imfid  for  the 
kwd  wwdaief  tbd  ciiiqiie  porto  for  tha  lime  beingy  to  nonuiuiiar 
and  «pp<>mt,  bj  aoiy  iii0triiinat«iDder  ids  bandit  seal,  t]iree  or 
iDore  iwhfilantiei  panotts  in  each  dfdie  cinqueports,  two  ancient 
towns  and  iheir  nieubersy  to  ad^ast  and  determine  any  difbrenea 

•^■mvTv  lo  OTiTaKV  wmcn    uhit   oiuu  uccwvcii  mv  uibsiva  \ie  aHY 

fessdj  and  the  pefson  or  persons  bringing  such  cables  and  an- 
diors  ashore,  and  in  case  any  vessel  shall  be  either  forced  or  cut 
from  her  caUes  and  anchors  by  extremity  of  weather,  or  by  any 
other  accident,  and  leave  the  same  in  any  roadstead  or  place 
within  the  jurisdiction  of  the  cinque  ports,  two  ancient  towns 
and  their  members,  and  the  salvage  cannot  be  adjusted  between 
the  persons  concerned,  then  the  same  shall  be  determined  by  any 
three  or  more  of  the  said  persons,  so  to  be  appointed,  within  the 
^Mice  of  twenty-four  hours  after  such  difierence  has  been  referred 
to  them  for  their  determination  (1).  By  this  new  act  alao^  the 
oommissioners  are  authorized  to  decide  on  all  claims  made  by 
any  person  whatsoever,  for  services  of  any  sort  or  desmption 
rendered  to  any  vessel,  as  well  for  caiTying  out  anchors,  cables, 
or  stores^  from  any  place  within  the  jurisdiction,  as  for  conduct* 
ing  vessels  from  the  Downs  and  other  bays  and  roadsteads  on  the 
coast  of  Kent,  Sussex,  and  Essex,  and  from  the  island  of  Thanet^ 
or  fii>m  the  sea  or  any  place  to  Ramsgate,  Dover,  or  any  other 
place  within  the  jurisdiction,  or  for  the  saving  or  preserving 
within  the  jurisdiction,  any  goods  or  merchandizes  wredced, 
stranded,  or  cast  away  from  any  vessel,  the  master  or  ownen 
thereof  or  their  agent  being  present  at  the  place  where  the  com- 
missioners are  sitting,  and  this  whether  the  ship  shall  have  beSM 
in  distress  or  not  (2).  But  no  oommisnoner  can  act  for  any 
port  or  place  except  that  in  which  he  is  resident  (d).  Either 
party  may,  within  twenty-four  hours  after  die  award,  declare  hk 
desire  of  obtaining  die  judgment  of  some  competent  court  of  ad- 
miralty with  respect  to  the  salvage  or  compensation,  in  which 
case  the  salvors  must  forthwith  declare  whether  thqr  will  proceed 
in  the  admiralty  of  En^and,  or  in  the  admiralty  of  the  cinque 
ports,  and  must  proceed  by  monition  within  twenty  days  from 
the  date  of  the  award;  and  the  commissioners  are  to  permit  the 
ship  and  caigo  to  d^art  on  their  voyage^  or  deliver  the  goods  to 
their  owners,  taking  bail  in  double  the  amount  of  the  sum 
awarded  (4).    By  this  act  also,  anchors,  cables,  and  other  ship's 


(2) 


48  Geo.3.  e.  130.  s.  K  C3)  48Geo.3.  c  130.  s.  4. 

48  Geo.  3.  c.  ISO.  s.  IB.  (4)  48  Geo.  3.  c,  130.  s.  5. 
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deifed  or  paid  into  court  (1).  This  statate,  13  Geo*  3.  £.  1S^  also 
requiresr  the  surveyor  from  time  to  time  to  give  information  upcm 
Oath  of  all  such  highways,  and  of  all  bridges,  causeways,  or  pave* . 
liients  upon  such  highways,  as  are  out  of  repair^  and  ought  to  be 
repaired  by  any  person  or  persons,  bodies  politic  or  corporate, 
by  reason  of  auy  grant,  tenure,  limitation,  or  appointment  of  any 
dbaritable  gift,  o)[  otherwise  howsoever ;  which  justices  are  ta 
limit  a  time  for  the  repair,  of  which  notice  is  to  be  given  by  the 
surveyor  to  the  persons  chargeable ;  and  if  the  repairs  be  not 
eiiectually  made  within  the  time  limited,  the  justfoes  are  to  pn&» 
sent  such  highways,  bridges,  causeways,  or  pavements  so  out  of 
repair,  together  with  the  person  or  persons,  bodies  politic  or  con^  - 
porate  liable  to  repair  them,  at  the  next  general  quarter  sessicms 
for  the  limit  within  which  the  highway  is ;  and  the  justices^  if  they ' 
see  cause,  may  direct  the  prosecution  to  be  carried  on  at  the 
general  expence  of  the  limit,  and  to  be  paid  for  out  of  the  gene- 
ral rates  (2).    The  provisions  in  the  general  highway  act,  with 
r^fard  to  the  proportion  of  the  statute  labour  to  be  performed 
on  the  highway,  and  the  composition  to  be  paid  in  lien  of  such 
kbour,   have  been  altered  by  the  stat  34  Geo.  3.  c.  74.  and' 
44*  Geo.  S.  c.  52.  (3).    The  surveyors  of  the  highways  are  atp* 
pointed  by  the  magistrates  at  their  special  sessions  (4).     If  the 
justices,  upon  proper  lists  returned  to  them^  omit  to  appoint  a 
surveyor  at  their  first  special  sessions  after  the  Midiaelinas  quar* 
ier  sessions,  as  directed  by  the  statute,  they  are  bound  to  make 
duch  appointment  at  a  subsequent  special  sessions  (5) ;  and  if  the 
list  of  persons  returned  to  the  justices  do  not  contain  the  names 
of  persons  whom  the  justices  think  qualified,  they  may  appoint 
any  other  persons  of  the  parish  who  are  properly  qualified. 
The  lists  are  directed  by  the  act  only  for  the  purpose  of  assist* 
ing  the  magistrates,  who  in  many  instances,  perhaps,  might  not 
know  a  sufficient  number  of  persons  adapted  for  the  ofiice.     I^ 
indeed,  the  magistrates  act  coiTuptly,  they  may  be  punished  far 
to  abuse  of  their  discretionary  power  (6).     The  other  provisions 


(1)  Boyfield  r.  Porter,  13  East, 
200. 

(2)  13  Geo.  3.  c.  7^.  8.23. 
Justices  to  enqaire  into  employ- 
ment of  land  left  for  repair,  &c.  by 
s.  51.  Burn  J.  tit.  Highw.  s^  4. 

':3)  34  Geo.  3.  c.  74.  13  Geo.  3. 
c.  78.  6.  30.  Militia  exempt. 
26Geo.3.  c.  107.  s.  130. 44Geo.3. 
c.  52.  8. 2.  34  Geo.  3,  c.  74.  s.  6. 
13  Geo.  3.  c.78.  8.40.41,  2.  4. 


Burn  J.  Highway,  sec.  5. 

(4)  13  Geo.  3.  c.  78.  s.  I,  2,  3, 
4,  5.  48.  53,  54.  70. 

(5)  The  King  V.  the  Justices  oC 
Denbighshire,  4  East,  142.;  and 
see  as  to  the  special  sessions  to  bs 
holden  for  highways,  13  Geo.  3. 
c.  78.  s.  1.  8.  6]« 

(6)  The  King  v.  Baldwin,  7  T.JR. 
169. 


n 


Cb.  8.3  OfHigkwajfs  and  Tolb.  181 

of  importance  introduced  by  act  of  parliament  with  regard  to 
highwaysy  relate  to  the  patting  up  and  maintaining  of  direcdoA 
posts^  blocks,  milestones,  watermarks,  and  battlements  of 
bridges  (t)»  to  the  breadth>  widening,  chan^g,  and  diverting  of 
lughwajTS  (8),  to  the  making  of  assessments  by  the  justices  at  their 
special  sesnons  (3),  to  the  penalties  for  obstructing  the  execution 
of  the  statute  (4),  to  the  penalty  on  the  surveyor  for  n^lect  of 
duty  (5),  to  the  surveyor's  accounts  (6),  to  tiie  presentmoit  or 
indictment  of  highways  in  general  (7),  to  the  levying  of  assess- 
ments, finea^  and  forfeitures  (8).  The  statutory  provisions  have 
not  in  general  superseded  the  rights  and  liabilities  that  existed  at 
common  law  (9),  for  which,  however,  together  with  a  fuller  ex- 
'{XMitioii  of  tiie  statutes  themselves  than  could  be  comprised  in 
this  workj  die  reader  is  referred  to  the  digests  and  audiorities  in 
which  the  sutgect  is  treated  of  and  discussed  (10). 

The  twrnpile  road  act  IS  Geo.  3.  c.  84.  containa  tegaiai&OD$ 
with  regard  to  the  construction  of  carriages  passing  along  turnpike 
roads  above  twenty  miles  from  London  or  Westminster  (1 !)» and 
fixes,  the  number  of  horses  with  which  carriages  of  particular 
dimensions,  are  allowed  to  be  drawn,  making  however  certain  ex<» 
ceptions  with  regard  to  carriages  weired  at  the  weighing  engines^ 
&c.,  and  others  to  be  allowed  of  at  the  discretion  of  the  trustees  with 
X^ardto  carriages  to  be  drawn  up  hills  (12).  If,  also^  it  should 
appear,  upon  the  oaths  of  credible  witnesses>  to  the  satisfaction  of 
any  justice  or  justices  of  the  peace,  or  of  any  court  of  justice  autho- 
rized to  enforce  the  execution  of  the  act,  tiiat  any  carriage  could 
not  by  reason  of  deep  snow  or  ice  be  drawn  with  the  respective 

wdghts,  and  by  the  number  of  horses  or  beasts  of  draught 

-^ —  -  - 

( 1)  13  Geo.  3.  c.  78.  s.  26.  52.  St.  Marv,  3  M.  &  S.  465* 

(2)  13  Geo.  3.  c.78.  s.  15.  to  (8)  13  Geo.  3.  c.78«  8.67,8. 
23.  55  Geo.  3.  c.  68.  Rex  v.  47.  72.  80.  The  King  v.  the  Jus* 
Balme,  Cowp.  648  Welch  v.  Nash^  tices  of  Lancashire,  12  East,  366. 
8  East,  394.  De  Ponthieu  v.  Rex  v.  Uie  West  Riding,  5T.R. 
Pennyfeather,  5  Taunt.  634.;  and  629.  Rex  v.  Mitchell,  id.  70  K 
as  to  appeal,  3  M.  &  S.  459.  The  Limitation  of  action,  &c.  s.  81, 
Kingv.  the  Justices  of  Hertford-  (9)  Hawk.  B.  I.e.  76.  s.  18.  Rex  v. 
shire.  Inhabitants  of  St.  George  Hanover 

(3)  13  Geo.  3.    c.  78.    s.  30.    Square,  3  Campb.  222.  The  King 
45,  46.  V.  Netherthong,  2  Bam.  and  Aid. 

(4)  13  Geo.  3.  c.78.  s.  71.  179. 

i5)  Id.  S.50.  (10)  Bac.  Abr.  tit.  Highways, 

(6)  Id.  s.  41.  Buro  J.  Highways. 

(7 )  Id.  s.  24.  65,  66.  The  King        (II)  13  Geo.  3.  c.  84.  s.  1 2. 

V.  Winter,  13  But.  258. ;  and  see  (12)  See  these  exceptions, 
ai  to  costs,  The  King  v.  Taunton,     13  Geo.  3.  c.  84.  s.  13.  to  18. 
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thereby  allowed^  it  sfatall  be  lawful  for  the  jiudoes  ofpeaoe  or 
court  to  stop  all  prooecdings  before  them  for  the  penalty  or  for- 
feiture incurred  by  drawing  with  a  greater  number  of  horses  or 
beasts  of  draught  than  are  thereby  allowed  (1).  The  iq[^lic»- 
tion  for  a  stay  of  proceedings  under  this  clause  must  be  made  to 
the  court  above  in  which  the  action  is  bro^ght»  and  the  defence 
is  not  available  at  nisi  prius  (2).  The  act  doesnot  eactend  to  aigr 
chaise  marine^  coach,  landau^  berlin ^  chariot»  chaise^  chairs  calas^ 
or  hearse,  or  to  the  carriage  of  ammunitioa  or  artillery  for  bj^ 
;nugesty's  service^  or  to  any  cart  or  carriage  drawn  by  one  Ikmgb^ 
or  two  oxen,  and  no  more;  or  to  any  carriage  haTing  the  sole  or 
bottom  of  the  fellies  of  the  wheels  of  the  br^th  of  nine  iii^iffi% 
And  laden  with  one  block  of  sttmc^  one  piece  of  marbl%  one 
cable  rope»  one  piece  of  metal,  or  one  piece  of  timb^  (8).  N^ 
person  is  liable  to  pay  toll  at  any  toll  gate  erected  acnw  or  on 
the  side  of  any  turnpike  road,  nor  is  subject  to  any  penalty  for  a 
icarriage,  horsey  or  beast,  which  only  crosses  the  road,  ami  does 
Hot  pass  above  one  hundred  yards  upon  it,  except  oyer  some 
bridge  erected  at  a  considerable  distance  by  the  trustees  of  the 
turnpike  road  (4).  This  exception  includes  not  only  those 
carriages  which  go  across  the  roadi  but  dso  such  as  pass  upoii 
it  in  any  direction  ibr  a  distance  not  exceeding  one  hundred 
yards  (5).  No  toll  is  to  be  collected  in  respect  of  carriages  solely 
employed  in  carrymg  materials  for  the  repair  of  any  turnpike 
road  or  public  highway,  or  for  going  to  such  employment,  or 
i^tuming  after  having  been  so  employed  (6).  But  a  bridge  is 
not  a  highway  within  the  meaning  of  this  danse,  and  therefore 
toll  is  payable  for  a  carriage  employed  in  canying  materials  for 
the  repair  of  a  bridge  along  a  turnpike  road  (7).  The  exempttona 
from  toll  which  may  be  churned  by  carriages  employed  m  hus- 
bandly, are  regulated  by  the  stats.  17  Geo.  5.  c  16.,  B2  Geo-  St 
c.  145.  and  53  Geo.  5.  c.  82.,  which  set  at  rest  the  doubt  that 
formerly  existed  on  this  subject  (8).  The  stat  17  Geo.  S.  c.  16., 
iafter  reciting  that  an  exemption  from  toll  has  been  granted  by 
several  particular  turnpike  acts  for  cattle  going  to  and  from  water 


Sl\  }^  f^-  ^'  ^'  ®^-  «•  *^-  (^)  ^3  Geo.  3.  c.  84  ».  60. 

(2)IU>bin8onv.Pocock»llBast.        (7)   Osmond  v.  Widdioombe^ 

^'     ,o^  2  Barn.  &  Aid.  49. 

i?C  t  ?  9^*  ^-  ^'  ^  ^-  «•  2^*  (®)  Cbarobers  v.  Eaves,  2Camplu 

(4)  13  Geo.  3.  c.  84.  s.  34.  393.    Rex  v.  Hamlyn,  3  Campb. 

^ ji  Ir*^^''  l^f^^""^^^  ^  'l'«"«'^-  ^7^-  Hickinbotham  v.  Perkins,  3 

340.  but  see  Pl.ilkps  v.  Harper,  E.  Moore,  185. 
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sod  pasture^  and  that  many  dupates  have  arisen  how  fiur  that 
exemptkm  exUaid^  enacts,  that  in  all  caaeB  where  an  exemptiGm 
QxHn  toll  fiir  cattle  going  to  and  from  water  or  pasture  is  givea 
by  any  tonipike  road  act,  the  exemption  shall  only  extend  to 
soch  cattle  as  are  driTtfi  to  and  from  water  or  pastmre^  from  one 
parish  to  the  next  adjoining  parish,  or  to  such  as  do  not  pass 
upcHi  any  such  turnpike  road  more  than  for  the  space  of  two 
miles  in  going  to  or  returning  from  water  or  pasture  ( 1  )•  The  act 
for  repairing  the  highways  leading  to  Highgate  Gatehouse,  8(c« 
wfaidi  exempted  horses  attending  cattle  to  or  from  the  pastures^ 
did  not  extend  to  protect  such  as  went  to  fetch  cattle,  but  could 
liot  be  said  to  be  in  attendance  upon  them  (2).    Where  a  turn-' 
pike  act  exempted  persons  from  toll  in  going  to  and  returning 
from  their  proper  parochial  church,  chapel,  or  other  place  of 
religious  woiship  on  Sundays,  the  word  parochial  was  held  td 
tetend  over  the  whole  clause,  and  therefinre  a  dissenter  wad 
GonsiderM  iiot  to  be  within  the  exemption  in  going  to  and  re^ 
taming  from  his  proper  place  of  religious  worships  situated 
out  of  the  parish  in  which  he  resided  (3).    If  by  the  terms  of  thd 
act  the  person  traveling  in  9  carriage  is  exempt  from  paying 
nlore  than  once  on  the  same  day,  it  is  not  in  general  materiid 
whedier^  when  tlie  carriage  repasses,  the  same  be  drawn  by  the 
tame  hcMrses  (4)>   and  the  same  rule  applies  where  the  toll  is. 
^unrged  upon  the  horses  (5)  •    A  collector  or  renter  of  tiirhik 
pike  toQs,  though  illegally  appointed  without  the  forms 'pre* 
scribed  by  the  act  of  parliament,  may  still  recover^  upon  a 
coant  for  ^n  account  stated,  the  amount  of  the  toll  for  which 
be  bed  credited  the  defendant  for  passing  through  the  gate,  no 
olgeelioa  being  made  to  the  plainUflTs  title  by  the  trustees  01; 
creditors  of  the  turnpike ;  and  a  payment  of  part  of  the  sum 
dumwnded,  accompanied  with  a  promise  to  pay  the  remainder^ 
b  a  Mifficient  recognitioit  of  the  pkintifPs  tide,  and  enables  hin^ 
to  recover  under  a  count  for  an  account  stated  (6).     An  action 
pf  inddritatm  assumpsit  may  be  maintained  for  tolls  due,  or  an 
action  in  the  same  form,  for  pioney  had  and  received^  to  re- 
cover tolls  extorliotiately  taken  (?)•      A  question  of  exemptioix 


(1)17  Geo.  3.  c.  1 6.  (5.)  Gray  v.  Shilling,  2  Brod.  &; 

(2)  Harrison  v.  Brough,  6  T.  R.  Btng.  30. 

706.  (6)  Peacock  V.  Uams>  10  East. 

(3  )  Lewis  V.  Hammond^  2  Bavo .  1 04 . 

&  Aid.  206.  (7)  Parsons  y.  Blax^dy,  WighU 

'  (4)  Wlliama  y.  Sarigar,  10  East,  wick's  R^p.  22. 
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ftotti  toU  cannot  be  tried  in  an  action  a^inst  the  turnfHke-gate 
keeper  finr  extortion,  unless  the  ground  of  exemption  was  sped^- 
fied  at  the  time  when  the  toll  was  taken  (1).  ToU»gate  keqiert, 
sued  for  acts  done  under  the  statute  S5  Geo.  3.  c  dl«>  for  i^^gu- 
ladng  the  post-horse  duties,  have  been  hoiden  not  to  be  within  the 
provisions  of  the  18  Geo.  3.  c.  78.  s.  81.,  so  as  to  render  it  neoes* 
sary  that  they  should  be  sued  in  the  county  where  the  fiM:t  is 
committed.  (3) 

# 

The  superintendence  of  turnpike  roads,  within  which  dass 
are  comprehended  the  principal  highways  of  the  kingdom,  is  in^ 
general  committed,  by  the  acts  of  parliament,  to  persons  named 
as  trustees  for  putting  the  acts  in  execution.  In  sdecting 
these  persons  care  has  been  taken  to  appoint  such  |is  are  most 
likely,  from  their  general  character  and  rtepectabillty  as  well  as 
from  their  proper^  in  the  neighbourhood,  to  pay  a  due  regard 
to  the  interests  of  the  public  The  statute  for  making  or  re- 
pairing a  turnpike  road,  in  general,  contains  a  clause  ascertaining 
the  quantity  of  estate  which  a  man  shall  be  possessed  of  in  prder 
to  entitle  him  to  act  as  trustee.  And  where  no  quatificktion 
is  directed  by  any  particular  act,  the  statute  13  Geo.  3.  c  84. 
provides  that  no  person  shall  be  capable  of  acting  as  a  trustee 
in  the  execution  of  any  such  act,  unless  he  shall  be,  in  his  own 
right  or  in  the  right  of  his  wife,  in  the  actual  possession  or  receipt 
<if  the  rents  and  profits  of  lands,  tenements,  or  hereditaments 
of  the  clear  yearly  value  of  j^40,  or  possessed  of  or  entitied  to  a 
personal  estate  of  the  value  of  jf  800,  or  heir  apparent  of  a 
person  possessed  of  an  estate  in  land  of  the  clear  yearly  value  of 
jf  80 ;  and  unless^  if  he  be  not  such  heir  apparent,  he  shall,  befinre 
he  acts,  take  an  oath  in  a  prescribed  form  as  to  the  amount  of 
his  property:  a  failure  to  comply  witii  this  regulation  exposes 
the  ofiender  to  a  penalty  of  jf50,  and  the  proof  of  qualification . 
lies  on  the  person  prosecuted  (3).  A  new  act  of  parliament  ia 
at  present  in  contemplation  for  consolidating  and  amending  the 
laws  relating  to  turnpike  roads  and  other  highways. 


U.  Of  Canals  The  importance  and  utility  of  cafuib  have  been  so  long  and. 

^  Tolls  in-  so  generally  acknowledged,  th^t  it  is  scarcely  necessary  to  intro- 
duce the  subject  with  any  remarks  on  the  advantages  resulting 
from  their  encouragement*    Dr.  Smith  observes,  in  his  Wealth 

(1)  Rexv.Uamlyn^  4  Campb*        12)  Bazingv.Sheltou.5T.R.l(V 
379.  (3)  13  Geo.  3.  c.  84.  s.  44. 
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of  Nations,  tbat  good  roads,  canals,  and  navigable  rivers,  by  AU 
mimsbing  the  expence  of  carriage,  place  the  remote  parts  of  thd 
country  more  nearly  upon  a  level  with  those  in  the  neighbour^ 
hood  of  large  towns,  and  on  that  account  he  says  they  are  thd 
greatest  of  all  improvements.  They  encourage  the  cultivation 
of  the  remote  parts,  which  must  always  be  the  most  extensive 
circle  of  the  country.  They  are  advantageous  to  towns,/,  by 
breaking  down  the  monopoly  of  the  country  in  di^  neighbour* 
hood ;  and  beneficial  to  all  parts  of  the  country,  for  though  they 
introduce  some  rival  commodities  into  the  old  markets,  they 
open  many  new  markets  for  the  sale  of  produce.  The  signal 
benefits  to  be  derived  from  canals  were  pointed  out  to  the  notice 
of  this  country  by  Dean  Tucker,  after  the  example  of  France: 
H^  observes^  that  the  expedient  of  cutting  canals  is  preferable 
to  that  of  making  rivers  navigable ;  the  expence  not  being  in 
general  greater,  the  rep^ji^  being  easier,  and  the  nati^ral  casualties 
of  inundation,  shifting  of  sands,  &c.  less  in  the  case  gf  a  canal 
th^n  a  river,  and  the  labour  of  navigation  on  a  canal  being 
the  same  both  up  and  down  (1).  The  example  set  by  tjbe 
Duke  of  Bridgewater,  about  the  year  1757,  in  constructing  the 
cdebrated  canal  which  bears  his  name,  for  the  purpose  of  con- 
veying coals  from  his  estate  at  Worsley  in  Lancashire .  to 
Salford,  near  Manchester,  was  quickly  followed  by  severed 
companies  of  adventurers,  who  were  continually  applying  to 
parliament  for  powers  to  raise  a  joint  stock  upon  transferable 
shares,  and  U}  make  and  maintain  canals  in  most  parts  of  the 
kingdom.  Many  of  these  have  been  long  completed,  and  have, 
contributed  in  an  eminent  degree  to  the  improvement  of  the 
conntry,  fis  well  as  in  numerous  instances  to  the  enriching  of 
the  individuals  concerned.  In  the  laudable  zeal  of  adventurers 
to  extend,  and  of  the  people  of  great  towns  and  proprietors  of 
mines  ar^l  great  manufactories  to  receive,  the  benefits  of  inland, 
payigatipnj^  nignerous  schemes  have  been  adopted,  where,,  from^ 
the  actual  scar^ty  of  water,  or  its  previous  appropriation  tp 
mills,  a  canal  "with  locks  was  impracticable*  T^^^.  necessity^  oif 
a  cheap  and  exp^itiqus,  mode  of  conveying  coals  ^om  the  pits 
to  the  keels  or  ships,  had»  as  early  as  the  year  1680,  introduced 
the  use  of  wooden  railways  for  the  waggons  to  move  upon 
between  the  Tyne  river,  and  some  of  the  principahpits,  an(}  theso 
%  dj^grees  because  extended  to  a  great  number  of  other  coal 
works.     Sfnce  the  more  general  introduction  of*  cast  iron,  and 

its  dieaper  conveyance  by  means  of  canals,  iron  rails  hayse  beei^ 
*  —  - 

(1)  Tucker  on  Trade,  \  l§»  7*. 
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f fibitUiiled  in  Ae  place  of  the  wooden  onei^  ht/hr^  nentionedL; 
mid  the  use  of  inclined  planes,  on  parts  of  the  railway  baTiiig4i 
innch  greater  declivity  or  dope  than  it  is  practicable  to  diig 
carriages  up  by  means  of  honesi  has  become  very  frequent  in 
parts  where  the  rise  of  the  gromid  required  it;  machinery  being 
on  these  inclined  planea  adopted  to  supply  the  place  of  horses* 

The  acts  of  parliament  &r  making  canals  and  rail^ys  are  now 
so'  numeronii  that  their  principles  are  perfectly  understood. 
Their  great  requisites  are,  the  establishment  of  a  company  as  a 
corporation,  with  a  fixed  naipe ;  power  for  the  prcyectors  to 
ohjtain  such  lands  as  th^  may  want,  oo  making  a  proper  com^n 
peDsation(l);  to  raise  money(S);  tomakebye-Iaws;  and  generally 
to  do  all  acts  which  n^ay  benefit  the  concern^  care  being  taken 
that  a  proportionate  bene^t  shall  also  be  secured  to  the  public^ 
The  amount  of  compensati^  to  be  paid  for  cutting  through  lands 
y^  die  line  of  a  canal,  is  sometimes  directed  b^  the  act  of  parlus- 
ment  to  be  settled  by  commissioners  appointed  for  the  purposq, 
who  are  to  ascertain  either  by  annual  rent  or  a  sum  in  grosst  Hm 
\alue  of  the  lands  set  ovit  for  making  the  canal,  as  also  the  reconi- 
pencefor  damages,  sustained ;  and  if  the  parties  are  ijissati^figd 
with  their  determination,  thq  commissioners  are  to  issue  a  warraiit 
to  the  sheriff  of  the  county  where  the  lands  lie,  to  sumn^n  a  juijr 
to  assesD  such  value  or  recompence.  On  payment  or  tendei^  of  sudi 
sinii  as  the  commissioners  ascertaiti  or  the  jury  assess,  the  company 
may  take  possession  of  the  landsj^  and  upon  further  recording  thi^ 
determination  of  the  commissioners,  or  the  verdict  of  the  jury  at 
the  lessionsy  the  land  ii[ill  vest  in  the  compfmy ;  bat  until  such  sura 
IS  paid  or  tendered,  the  company  will  not  have -power  to  entei:  (8). 
The  court  of  king's  bench  will  not  grant  a  mandamus  to  compel 
a  canal  company,  in  pursuance  of  the  provisions  of  an  act  of  pfur- 
liament,  to  proceed  to  an  assessment  of  ijie  value  pf  land  taken  fiir 
the  purposes  of  canal^  and  of  the  recompence  to  be  made  for  the. 
damages  thereby  sustained,  if  the  parties  Interested  in  the  land 
^o  not  make  their  application  to  the  court  within  a  reasonable 
time  after  the  land  was  taken  by  the  company ;  especially  if  there 
be  another  remedy  by  action  of  ejectment  (4).   A  canal  act  having 

(i)  Vide  Lees  v.  Msnchester  Slsck  t.  the  Htghvate  Ardiwsy 

and  Ashton  Canal  Company,  U  Company,  5  Tnuot.  792. 

East,  649.   650. ;  and  Goiigh  v.  (3)  Ilie  King  v  Suinforth  and 

Worcester  and  Birmingbam  Canal  Keadb^  Canal  Act.  1  M.  &  S  32« 

Company,  6  Ves.  jun«  354.  (4)  The  King  v.  Che  Stauforth 

(2)  See  Bronghton  v.  Pronrid-  and  Keadbey  Canal  Cofop.     1  BL^' 

tors  of  Manchester  and  Salford  &S.32.  Vide2B«S(A»646.hifra. 
Water  Works,   3B,&Ald.  1— 4. 
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pt^iM  tint  IjiK^ismtiftmj  Aoiiid  not  tM^HiiMb  m  Rwiliiliii 
fajMb  bt  mftiiig  %'^9mtii  to  my  ooal  mms$p  8(CU  w4fr  ji|  }m 
tS^tmAtmlwmm  tbtMld-bekiiig  todioMiie  v^rnm  iM  wohU 
htiw'liiiDMtstledlo  tb^mif  tbe  not  luid  not bMp  madei  b«t 
iplUdh  raqiNNd  tiM  mni<^«  to  giT«  iM|tm 
iiititiiin  In  wnrti  fhnir  minni  withia  t«n  yards  of  tb«  eaual^  tbat 
the  eompany  mij^t  inspect  the  minet,  and  stop  the  fiurtber  wori^. 
ii|g  of  thenif  on  paying  compensation  to  the  owners.  The  court 
cf  kh^bcBth^  determipad  thai  the  right  of  the  owners  to  woHc 
widdn  the  tm  yards  was  left  as  hefbre  the  act,  ifi  after  notice 
gfvfH  by*  liien  to  the  comfiany,  the  ktler  did  not  puidiaaB 
tMt  Aeir  r^ts  7  and  that  althon^  the  cuial  was  damage4  by  the 
tiearer  a^prbadi  ef  the  mine  after  snoh  notice  and  aoa-purdiaBi^ 
no  wtAm  wold  be  mamtaiiied  against  the  mine  owner  for  sodh 
in}ikry(I).  If  the  funds  represented  to  parliament  as  adequate  far 
ib»  eoopletton  of  the  undertaking  be  insufficient,  the  psrsona 
Mkoriied '  10  eat  the  canal  wil|  b^  directed,  by«  fonrt  of 
#|ldky,  on  the  previous  application  of  the  owner  of  the  lands 
^^m^  ^faieh  they  are  cutting,  to  desist  from  further  proceed- 
ii^(^.  But  persons  set  authoriaad  and  required  by  the  statute 
lO'^ipropriate  certain  sums  for  the  construction  and  mamtenaiioe 
ff  woAcs  toprotect  a  harboi|rj  in  which  the  canal  was  intended  to 
tennbiatei  will  not  be  restrained,  on  account  of  a  present  insuA- 
deiie^  of  fiwds,  from  catting  through  their  own  lands  at  a  dn^ 
ftuicie  from  Ae  harbour,  pending  an  application  to  parliament  far 
liirtherpowerBt6  levy  money  (9).  The  court  of  khig's  bench  wiV 
direct  a  writ  of  pumdamua  to  be  haued,  to  compel  a  company  of 
pruprieUirs  incorporated  by  act  of  pariiament  to  ranstate  and. 
taaintam  a  railway  unlawfully  token  up  by  the  ccMupany  after  it 
had  been  once  put  down,  die  statute  having  directed  that  the 
pribHc  should  be  entided  to  the  beneficial  enjoyment  of  the  rail* 
way  (4).  Sov^ere  wrtain  persons  and  their  successors  wdre 
authorized  by  act  of  parliament  to  make  a  river  navigable^  and  to 
cat  the  soil  of  any  person  for  making  any  new  channel,  he.,  by 
^mtae  of  which  they  cut  thr<^^  a  highway,  rendered  it  impass- 
aU<^  and  a  bridge  was  buQt  over  the  cut,  over  which  the  public 

}Missedj  and  which  bad  beei^  repaired  by  the  proprietors  of  the 

»  —  ■■ '  ■ 

( 1 )  Wyrley   Canal    Conip.   v.         (4 )  The  King  ▼.  the  Severn  and 
Bradley.     7  East,  368.  Wye  Railway  Coinp.,  2  Bam.  and 

(2)  A|;ar  v.  the  Itq^ent'sCivna)    Aid.  646.   The  King  v.  the  Com* 
COmp.  mted  1  Swanst.  Rep.  250.      missioners  of    Dean'    Inclosures, 

(S)  The  Mayor  and  Buigesses    2M.  and  S.    VidaLdnex*  New- 
«f  King's  Lynn  v.  Pcmber^U;    1     digate,  10  Vcs,  9i^. 
Swansi.  244. 
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tSLvigBAionf  the  pr^rietotc  and  not  theooitn^elhTjge  wevelHlj 
liftble  to  be  iadieled  for  the  non-repair  of  die  bridge  (1).  Th« 
commissioners  for  making  a  brook  nayigable^  with  powers  to  bor<» 
row  monqr,  and  having  given  orders  for  persons  to  be  employed 
in  die  works,  all  the  acting  commissioners  who  were  presait  at 
any  of  the  meetings,  were  held  liable  to  pay  the  workmen,  al- 
though the  fond  was  deficient*  (^) 

Shares  and  Qy  the  Huddersfield  canal  act.  the  shares  were  declared  to  be 

^^  vested  in  the  subscribers,  their  executors  and  assigns,  with  power 

to  the  subscribers  to  assign  their  shares,  and  a  committee  to  be 
ai^xnnted  under  the  act  were  authorised  to  make  calk  on  the 
proprietors  of  shares  at  such  time  as  they  should  think  fit ;  but 
the  court  determined,  that  an  original  subscriber  is.  not  liable  for 
any  call  made  by  the  committee  after,  assigning  his  share  (S)* 
By  an  act  for  making  and  maintaining  the  Glamorganshire 
canai>  power  is  given  to  the  canal  company  to  make  all  tfidl 
.works  as  they  shall  think  necessary  and  proper  for  ^^  effiscting^ 
completing,  maintaining,  improving,  and  using  the  canal  and 
other  works,"  the  company,  being  required  to  lay  before,  th^ 
sessions  an  account  of  the  sums  expended  in  making  and  com^ 
pledng  the  canal  up  to  the  time  of  its  completion,  and  after,  diat 
an  annual  account  of  the  rates  collected,  and  of  the  charges  and 
-expences  of  supporting,  maintaining,  and  using  the  navigatioQ 
and  its.works.  And  the  justices  at  the  sessions  are  aMthprized,  in 
case  it  appears. ta  them  that  the  clear  profits  exceed  the  pa*T 
centage  limited  by  the  act  on  the*  sums  mentioned  in  the  fiirst 
account  to  have  been  expended  by  the  company  (that  is  to  say^ 
in  making  and  completing  the  canal  and  its  works),  to  r^aduce 
the  canal  rates.  But  the  ji^tices  are  not  authorized  by  this 
statute,  even  after  the  period  fixed  for  the  completion  of  the 
canal,  and  after  the  .first  account  delivered  of  the  capital exr 
ipended.in  the  undertaking,  and  on  which  the  dividends  were  to 
ht  calculated,'  to  reject  charges  and  expences  stated  in,  tbf 
annual'  account  of  disbursements  for  new  works,  such  as  a  r^s^r- 
voir  and  steam  engine  which  the  company  deemed  necessary,. and 
proved  by  evidence  to  have  been  erected  for  the  support  and 
improvement  of  the  original  line  of  canal,  and  for  the  better 
supplying  it  with  water  in  dry  seasons ;  though  it  sf  ems>  that  if 


(})  TheKiog  v.  Kerrison,  3  M.  (2)  Horsby  v.  Bell,  Ambl.  7Z0. 

&5.  520.     Tiie  King  V.  Inhabit-  (3)    The    Huddersfield    Clonal 

ants  of  Kent,    13  East,  220.  The  Company  v^  9uckl«!y,  7  T.R,  99^ 
King  V.  Sundry,  14  East:^  $29. 
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tlie  Tkftw  works  had  been  shewn  to  be  merely  oolounUej  and 
erected  for  purposes  collateral  to  the  nnvigatioa  authorized  by 
the  act  of  parliament,'  sodi  charges  would  haye  been  rightly 
Mjected  by  the  sessions  (1). 

Where  a  canal  act  directed  that  no  boat  navigating  therefai)  ToUf* 
which  should  not  be  capable  of  carrying  a  greater  burthen  than 
SO  tonsy  or  which  should  not  have  a  loading  of  20  tons  on  board, 
should  be  allowed  to  pass  through  the  locks,  unless  on  payment  of 
tonnage  equal  to  a  boat  of  20  tons  ;  the  court  of  K.  B.  decided 
that  thb  was  not  confined  to  boats  carrying  some  loading,  but  thai 
•empty  boats  came  within  the  meaning  of  the  clause,  and  that  for 
them  toll  was  payable  as  on  boats  having  a  loading  of  20  tons ;  far 
•the  grounds  of  the  payment  are  the  trouble  which  arises  in  opening 
the  lock'gates,  and  the  loss  of  water  thereby  sustained,  which 
-applies  more  strongly  to  empty  than  laden  vessels^  because  the 
•farmer  occasion  a  greater  loss  of  water  than  the  latter  (2).  Thus 
Jt  seems  that  a  pleasure  boat  would  be  liable  to  pay  as  mudi  as 
the  lowest  tonnage  appointed  for  loaded  vessels  on  any  canal, 
except  whdre,  as  in  the  case  we  have  mentioned,  there  was  an 
express  sum  fixed  for  their  passing  through  (3).  It  was  also 
Jield,  that  the  act  having  imposed  difierent  rates  of  toll  on  difierent 
goods  carried  along  the  canal,  the  tonnage  on  an  empty  boat 
was  to  be  calculated  at  the  lowest  rate  applicable  to  any  species 
of  goods  (4).  Where  the  act  imposed  a  toll  of  Is.  per  ton  upon 
.all  coal,  &C.  navigated  upon  any  part  of  the  canal  from  a  place  A^ 
or  firom  any  place  within  two  miles  thereof,  it  was  considered 
that  the  clause  only  applied  to  voyages  commencing  within  those 
limits,  and  that  no  such  toll  was  payable  for  coal  loaded  at  a  place 
more  than  two  miles  from  A.,  although  conveyed  upon  a  part  of 
•the  canal  within  two  miles  from  A.  The  ground  for  the  toll  was^ 
that  great  expence  had  been  incurred  by  the  company  in  making 
that  particular  part  of  the  canal ;  and  as  persons  who  travelled  a 
short  distance  on  the  canal  would  pay  but  a  small  toll,  the  l^s- 
lature  provided,  that  if  that  short  distance  was  in  this  particular 
spot,  they  should  pay  an  additional  toll ;  that  reason,  however, 
did  not  apply  to  persons  who  came  from  a  distance,  and  whose 
ordinary  payments  were  therefore  more  considerable  (5)«  Wher0 


-r 


( 1)  Rex  V,  Glamorganshire  C»-  Company*  2  B.  &  A.  70. 
nal  Company.   12  East  Reports,  (3)  Ibid. 

J57.  14)  Ibid. 

(2)  PerBayleyJ.  in  Holfingshead  (5)  Brittain  v.  Cromford  C^al 
V.  The  Leeds  and  Liverpool  Canal  Comp.  3  B.  &  Aid.  139^ 
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ft  oual  act  gave  ati  h^er  rate  of  tomiage  fiyr  light  goods  than 
tot  heavy  goocb,  if  a  jury  find  that  certain  goods  were  heavy 
goods  when  the  act  passed^  a  subsequent  practice  in  the  coontry 
for  the  space  of  ten  years,  to  consider  the  same  q>ecies  as  li^t 
goods,  will  not  entitle  the  canal  company  to  demand  for  these  the 
toll  on  light  goodsi  (1  )• 

Tolls  payable  for  the  carnage  of  goods  on  navigable  canals, 
are  liable  to  be  rated  for  the  relief  of  the  poor  (2).  And  where 
a  navigation  act  empowered  the  proprietors  to  take  so  nmch  per 
ton  for  all  goods  carried  along  the  canal,  it  was  hdd  that  th^ 
were  rateable  to  the  poor  for  the  tolls  in  the  different  parishes 
uliere  the  tolls  became  due,  that  is,  where  the  reqieCtive  voyagea 
finished,  although  for  their  onm  convenience  they  were  anther 
riaed  to  collect  the  tolls  where  they  pleased,  and  did  in  fiict  col^ 
leot  them  in  other  parishes  (3)*  The  Duke  of  Bridgewater 
having  been  onpowered  by  statute  to  erect  a  lock  upon  the  Roch- 
dale casalf  and  to  receive  at  sudi  lock  certain  rates  or  tolls  upoB^ 
goods  in  Vessels  navigated  from  that  canal  into  his  own^  as  a 
compensation  for  the  profits  arising  to  him  firom  certain  whai6 
at  Manchester,  whi^i  were  sacrificed  tot  the  public  benefit 
in  that  navigation,  the  court  held  that  a  rale  made  upon  hia 
trustees,  occupiers  of  the  ^  Rochdale  cana^  lock,  tunneU  dnea 
4)r  iratesj"'  was  good,  although  the  trustees  were  found  not  to  be 
inhabitants  of  die  township  (4).  But  where  a  river  navigation 
eatended  through  several  parishesi  and  tonnage  dues  becaaoe 
payable  in  respect  of  goods  carried  along  die  Upe  of  navigationi 
ancl  landed  at  a  wharf  locally  situate  within  th^  parish  of  B.,  it 
ma  held  that  a  rate  made  upon  the  proprietor  of  those  dues  toiK 
Iheir  whole  amount  in  the  paridi  of  B.  stated  to  be  for  river 
lonnage,  could  not  bd  considered  as  a  rate  upoA  that  part  of  tfce 
river  locally  situate  within  the  parish  of  B.,  but  as  a  rate,  upon 
tl^  parts  of  the  river  situate  as  wril  within  as  without  the  pai^iah^ 
and  that  it  could  iy>t  therefore  be  supported  (5)^     By  the.  canal 


(1)  The  Company  of  Proprie- 
tors of  the  Stafibrdshire  and  Wor« 
cesterHhire  Canal  Navigation  v.  the 
Company  of  Proprietors  of  the 
NsFigation  from  the  Trent  to  the 
Mersey,  6Taimt.  liSl. 

(2)  Rex  v.  Mayor  of  London, 
4  T.R.  2 1 .  Rex  v.  ?«ge,  4  T.  R. 
543.  Rex  v.  Aire  an.d  ^der  Navi- 
gatioD»2T.^.6<iO,.    ]^es(v.Prop. 

4 


of  Staflbrdshire  Navigation,  8  T.R. 
340. 

(3)  The  King  v.  the  Company 
of  Prop,  of  the  Staffordshire  and 
Worcestershire  Camd  NavigatioDt 
8  T.R.  340. 

(4)  The  King  v.  Sir  A..Mae. 
donald  apd  others.  1 2  East,  324, 

(5)  "B^  V.  Milton,  %  J^iim.  ^ 
Aid.  112a 


Ghffr.]  qfCofiMbtrnd  Tolls.  141 

acts,  oetrtain  rights  are  secinred  to  the  public,  to  the  mortgagees, 
if  there  be  any,  and  to  the  proprietors;  and  an  agreement  made 
fay  the  canal  company^  which  has  the  e£fect  of  infringing  any  of 
these  several  interests,  is  ill^ly  and  cannot  be  enforced  in  a  court 
(t>f  law.  Where  a  canal  company  was  empowered  to  take  such 
rates,  not  exceeding  one  penny  per  ton  per  mile  upon  coal,  as 
should  be  fixed  at  a  general  assembly  of  the  proprietors,  and 
also  to  reduce  the  rates  at  a  general  assembly  hdd  on  certain 
notice,  but  no  reduction  Was  to  be  nuide  widioui  the  consent  of 
the  major  part  in  value  of  the  proprietors ;  a  ccmtract  made  by 
the  eonqiany,  but  not  at  snch  general  meeting,  with  certain 
individuals,  by  which,  in*  consideration  of  their  making  a  naviga- 
ble cut  to  convey  water  firom  their  collieries  throuf^  land  not 
within  the  statutable  line  of  the  canal  into  the, canal,  and  vestii^ 
it  in*  the  company,  the  latter  agreed  to  allow  them  to  cany  their 
cxMtla  through  the  cut  and  along  the  canal  for  Is*  per  ton,  the 
company  paying  back  6d.  per  ton,  was  held  to  be  illegal  and 
Toid :  1st.  As  a  speculation  by  whidi  the  company  might  gain 
more  or  less  than  the  legislature  intended  they  should  take  under 
similar  drcumstances  from  the  public  in  general :  2dlg,  As  &(,• 
tending  in  ^ect  the  power  of  the  company  to  purchase  lands 
bcjond  the  limits  assigned  by  the  act :  3dly,  As  enabling  them 
to  raise  more  capital  than  they  were  entided  by  the  act  to  do^  by 
means  of  paying  for  land  or  works  by  a  total  or  partial  sale  oi 
their  tolls :  which  tolls  are  made  a  security  for  the  money  sub* 
scribed  or  taken  upon  mortgage :  4thly,  Because  the  tolls  couk) 
In  no  instance  be  reduced  but  at  a  general  assembly,  &c.,  and 
diis  in  fiu^t  operates  as  a  reduction  of  the  tolls  pro  tanto :  and, 
5thly^  Such  a  contract  should  seem  to  be  void,  as  diminishing,^ 
by  the  favour  shown  to  particular  individuals,  die  inducement  to 
ageneial  reductiim  of  the  tolls  when  proper  for  the  benefit  of  tha 
public  (1).  A  recent  statute  has  been  passed  to  authorise  the 
trial  of  felony  committed  on  board  a  vessel  employed  on  canals, 
aavigpUe  rivers,  and  inland  nav^tions^  in  any  county  through 
whidi  the  vessel  may  have  passed  in  the  course  of  the  voyage  (j2). 
Where  a  notice  is  required  by  a  canal  act,  before  action  brought 
for  any  thing  done  under  its  provisions,  the  defendant  will  be 
entitlcMl  to  insist  on  the  want  of  notice,  although  the  line  pre- 
scribed for  the  canal.may  have  been  departed  from  (3). 

(1)  Lees  V.  Manchester  Canal        (3)  Agar  v.  Morgan,  2  Price, 
Narigatton*  1 1  East  Rep.  645 .  1 26. 

(2)  59  Geo.  3.  c.  27. 
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CHA^P.  IX. 
tlfFtun  and  Markets^  and  Aeir  Incidentr, 

Of  fain  md       ^HE  institution  of  /airs  and  nmrkeis^  or  places  exdusiyeljr 
tl^hicidMKa.  i^ipointed  for  the  sale  and  diqx>sal  of  goods,  is  one  of  the 

most  prominent  among  the  regulations  aflecting  our  intemid 
trade.  The  design  of  these  establishments,  lebich  were  pro* 
bably  of  more  essential  utility  in  the  infancy  of  oommercei  ap* 
pears  to  have  been  to  facilitate  the  disposal  of  merdiandiBe  by 
furnishing  places  for  the  public  to  resort  to,  at  which  commodities 
might  always  be  found,  and  in  which  dealings  would  be  subject 
to  superintendance  and  controuL  They  have  accordingly  many 
peculiar  privileges  and  restrictions  annexed  to  them.  The  law^ 
rdating  both  to  fairs  and  markets  are  in  many  respects  the  same^ 
and  therefore  may  be  conveniently  considered  together }  but  this 
distinction  between  the  two  terms  is  mentioned  by  Lord  Ck>ke, 
viz.  that  every  fair  comprehends  a  market,  and  therefore  a  statute 
which  speaks  of  fairs  may  be  applied  to  markets  also;  but  that 
the  term  market  does  not  include  the  idea  of  a  fair  (1).  Fairs 
are  said  to  have  had  their  origin  in  the  resort  of  people  to  the 
feast  of  dedication,  and  therefore  in  most  places  are- by  ancient 
custom  held  on  the  same  day  with  th^  wake  or  festival  of  the  saint 
to  whom  the  church  was  dedicated ;  and  for  the  same  reason 
they  used  to  be  kept  in  the  churchyards,  till  that  practice  waa^ 
restrained  by  public  authority  (2).  The  word  is  derived  by  Lord 
Coke  from  the  Latin  fonm  (8),  but  other  authors  derive  it  from- 
feriiB,  because  it  is  said  that  all  persons  who  frequent  a  fair  are^ 
privil^ed  from  arrest  or  molestation  for  debts  not  contracted  or 
promised  to  be  paid  within  it.  (4) 

Fairs  are  excepted  out  of  the  stat.  1  &  2  P.  &  M.  c  7,  which, 
wad  passed  to  prevent  retail  traders  not  keeping  establishmenta 

(1)  2  Inst.  406.  221 .  Jac.  Diet.  tit.  Fair.  Act  17  £d.  4. 

(2)  Jac.  Diet.  tit.  Fair.  c.  2.  and  1  Rich.  3.  c.  6.  as  to  pie*; 

(3)  2  Inst.  221.  powdre  court.  Sed  qu«i:e>  uo  s^fih 

(4)  Vide  8Ut.  3  £d.  1.  c.  23.    privilege  now  exists* 
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IB  towDS  from  selliiig  wares  ia  them.  Thk  statute  enacts  that  no^ 
pecaQO  liviiig  in  the  country  out  of  any  city,  borough^  town* 
cotporate^  or  market-town,  <<  shall  sell  by  retail  any  woollen 
clotib,  linen  doth,  haberdashery  wares,  grocery  wares,  or  mercery 
wares,  at  or  within  any  city,  borough,  town-corporate^  or  market* 
townt  or  within  the  suburbs  or  limits  thereof  (except  it  be  in  open 
fiurs),  upon  pain  of  forfeiting  for  each  oflbnce  the  sum  of  six 
shillings  and  eight-pence,  and  the  whole  wares  so  sold  or  oflfered 
to  be  sold/'  By  the  diird  section  this  act  is  declared  not  to  ex- 
lend  to  sales  '^  by  wholesale  in  gross  and  not  by  retail."  And 
the  fifth  section  provides  that  the  act  shall  not  hinder  a  person 
from  selling  by  retail  or  otherwise  all  manner  of  cloth,  linen,  or 
woollen  of  lus  own  making  in  any  dty,  &c.  as  fredy  as  he  mighi 
before  the  making  of  that  act  (1).  The  act  spesks  of  persK>ns 
Jiving  in  the  oountry  out  of  any  city,  borough,  &&,  and  therefore 
the  inhabitants  of  one  city,  borough,  &c  are  not  prohibited  from 
aelling  woollen  dotl^,  &c.  by  retail  in  other  dties,  boroughs,  &c«, 
though  not  in  opea  fiiir  (1).  An  ordinance  was  formerly  made 
by  the  coix>oration  of  London,  that  no  dtizen  should  resort  to 
any  fiiir  or  market  out  of  the  city;  but  the  stat.  &  Hen.  7*  c.  9. 
repealed  this  ordinance,  and  enacted  that  the  dtizens  should,  be 
.^owed  to  trade  at  thdr  pleasure  to  any  part  of  the  kingdom. 

The  proper  mode  of  arranging  the  law  upon  this  subject  will 
be  to  considerjjGri^,  the  origin  of  fidra  and  markets,  the  mode  of 
Jiolding  them,  and  the  consequences  of  a  sale  in  market  overt ; 
secandfy,  the  power  and  duty  of  the  owners  of  such  franchises  in 
holding  a  court  and  appointing  officers ;  thirdly,  the  tolls  inci- 
.  dent  to  fairs  or  markets,  the  remedy  for  them  if  withheld,  and  the 
remedy  for  the  merchant  if  excessive  toll  be  taken ;  lastfy,  the 
consequences  of  a  misuser  of  the  franchises. 

Ko  market  or  fair  can  be  holden  without  grant  from  the  crown, 
.CMT  a  prescription  which  supposes  such  grant  (2).  Axid  before  a 
patent  is  granted,  it  is  usual  to  have  a  writ  of  ad  quod  damnum 
executed  and  returned,  that  it  may  not  be  issued  to  the  prejudice 
of  a  similar  establishment  already  existing.     The  return  of  the 


(1)  Davis  V.  LeviDg,  2  Lev.  89.  .2  Inst.  220.  Bac.  Abr.  lit.  Fnirs 
Lea  v.  White  aud  others*  Dough  and  Markets*  A.  3  Cruise  Dig. 
256.  274—469.    Rex  v,  Mandeo*   3 

(2)  Com.  Dig.   Market,   C.  1.  Burr.  1817. 
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^tid  quod  daii9Him  is  not  indeed  tatkcimwe{l\,uAih$  p^makwusf 
be  t«t>e^ed  notwidMtanding  it,  eapedally  whofe  dieirrft  hu  bew 
flvradidenlly  executed ;  at  where  J.  &^  iateoding  ta  get  #  pUMil 
fiiir  ft  maritet  etety  Tueedby  it  ChaAiiiii  i^  plae^  ndtUn  m  ub^ 
atad  ft  half  of  Rocfaetter^  te  likidi  theitt  fa  A  Bittriiel  eti^ 
Urttfajtfid  Friday,  tocA  ovt  a  writ  af  mI  jmi{  dbaMiiMy  wUdk 
was  ekeciiled  the  same  day  it  boea  teste,  and  tMfty  miles  finani 
Rodiester,  wkfaout  notiee  to  die  ^orpcmiion  ^  Aai  «i(y  (^^ 
Acoordfa^toBraeton^  one  market  oi^{h€  tobe^tant  from  anodier 
gix  Uucas  (signifying  leagues)  ei  dimidkme^  feriium  partem  din^ 
ifr*tf/ but  oiherandiors  state  that  eren  at  this  diManee  it  maylie  eb» 
jected  to  if  it  occasion  any  prejudice,  quia  r&tiomAik^  didds  etm^ 
siant  tx  vigitUi  miUiarihui  (S).  It  fa  clear,  however,  that  a  &tt 
or  maricet  may  be  lawfully  estaUidied  within  twenty  miles,  or  a 
much  less  distance,  if  it  be  not  injurious (4);  and  thetetofe 
the  true  rule  as  to  the  propriety  of  the  grant,  depends  not  so 
tnudk  on  any  precise  dfatance  as  upon  the  qtnuitum  of  ndschfef 
which  fa  likely  to  ensue  from  it.  The  grant  osoaUy  contains 
a  dause  that  it  shall  not  be  to  the  nuisance  of  another  Iktr  or 
market,  but  thfa  clause  if  omitted  will  be  impHed  in  law;  kfi  if 
the  ftanchise  occasion  damage  either  to  the  king  or  a  subject, 
in  thfa  (^any  otber  respect,  it  will  be  revoked  (5)  r  anda  person 
whose  ancient  right  fa  pnjudiced  19  entitled  to  have  a  scire  facias 
in  the  king^s  name  to  repeal  the  letters  patent  (6).  Tbia  scifs 
facias  may  be  sued  out  either  in  the  petty  bag  office  in  dian* 
eery  (7),  or  in  the  king's  bench  (8)  t  and  allegations  by  these 
words,  '*  whereas  we  are  given  to  understand  and  be^mfermed,'^ 
are  correct  in  pcHnt  of  form  (9).  A  finding  upon  the  scire  facias 
ihat  the  grant  was  to  the  prgudiceof  another  is  sufficient,  thou^ 
the  user,  may  not  be  found  to  have  been  prejudicial  (10).  An 
action  on  the  case  fa  also  maintainaUe  at  Uie  suit  Of  any  persoA 
whose  ancient  franchise  fa  injured  by  a  new  fair  <Hr  market, 
whether  a  patent  has  been  obtiuned  for  it  or  not  (11),  and 
although  it  fa  holden  on  a  diftrent  day,  except   where  the 

(.1 )  2  Vent.  344.  deo,  3  Burr.  1 8 1 8,  per  Wilmot,  J. 

<2)  Id.  ibid.  and  see  6  Mod.  229. 

(3)  Flets,  L  4.  c.  ^.  a.  13.  Com.        (7)  4  Inst.  88.  3  Lev.  223. 
fHg.  Market^C.  (8)  4  hrat.  72.  " 

(4)  Id.  ibid.  (9)  3  Lev.  222. 

(5>  2  Inst.  406.     Sir  O.  But-  (10)  Th€Kingv.Evre,lStra.43; 

ler's  case,  3  Ler.  222.  (H)  Bac.  Abr.  Fairs  and  Mar- 

(6)  6ir  O.  Butler's  case,  2  Vent,  kcts,    A.   2.       Com.    Dig.     tit. 

334.  3  Le?.  220.    Rex  r.  Mara.  Mariteta,  C.  2. 
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<»vner  of  the  new  market  has  allowed  the  old  one  to  be  erected  in 
llie  neigblxMirliood,  and  enjoyed  for  a  considerable  space  of  time> 
aa  fiur  twesly  year%  without  interropdon  (1).  But  an  informa- 
tioD  in  the  natuve  of  a  quo  wan-anto  wUl  not  lie  for  encouraging 
the  ezerciae  of  a  franchise  (S),  and  doubts  have  been  entertained 
whether  it  can  be  granted  on  the  q>plication  of  a  private  indivi- 
iiiMd  agnimt  a  parson  by  whom  a  foir  or  market  is  claimed  to  be 
boUen  (3).  And  where  a  place  has  been  used  as  a  public  &ir 
or  market  for  above  twenty  years,  and  persons  have  resorted  to 
itdniing  thi^  tune  for  exposing  articles  to  sale,  they  will  not.  be 
liaUe  to  be  indicted;  for  a  nuisance  in  obstructing  the  highway, 
if  bondJUe  engaged  in  usii^  the  place  as  a  fair  or  market  (4). 
An  action  on  the  case  may  be  maintained  for  a  disturbance  of  $i 
&ir  or  market;  as,  if  a  stranger  disturbs  those  who  are  coming 
to  bay  oit  sell  there^  by  which  the  owner  loses  his  toil  or  profit  (5). 
The  financhise  of  holding  a  foir  or  market  is  very  frequently 
annexed  to.a  manor.  A  fiiir  granted  for  a  term  of  years  is  a 
cfcattel  real>  which  passes  to  the  executor. 


With  regard  to.  the  place  where  fairs  or  markets  may  be  PbccnorhoMin; 
Mden^the  law  seems  to  be^  that  if  the  king  grant  a  market,  to  *  ^^^^  ^  ^''^^'• 
he  kept  m  a  particular  plao^  the  subjects  can  go  to  no  other, 
aMKMgh  the  place  happens  to  be  inconvenient^  and  if  they  do^ 
the  owner  of  the  soil  in  which  they  meet  is  liable  to  an  action 
ait  the  s«it  of  the  grantee  of  the  market  (6).  But  if  no  place  be 
liflMted  hy  theking^s  grants  thegraateesmay  ke^  the  fiur  or  market 
whem  they  please^  or  rather  where  th^  can  most  conveniently  ( 7)  • 
The  lord  of  a  manor  therefore,  to  whom  a  grant  of  a  market 
is  made  imfra  wUam  de  IV.,  may  hold  it  at  any  place. i^a 
viUam ;  and  whether  the  villa  extends  to  the  town  of  W«  or  the 
towpahip  or  parish  of  W*,  the  lord  has  a  right  to  remove  the 
maritet  place  from  one  situation  to  another,  within, the  precinct 
of  his  grant;  and  though  he  ^ould  have  hcdden  it  for  above 
twenty  years  within  the  township  of  W.,  when  the  grant  only 


(1)  y aid  V.  Ford^  2  Saimd.  1 72. 
Hokroft  ▼.  Heel,  1  Bos.  &  Pul. 
4()0.  The  King  v.  Smith,  4  Bsp. 
lt». 

(2)  Kez  V.  Ifarsden,  3  Bum 
1^12. 

(3)  Res  V.  Biarsden,  3  Burr. 
1812. 

(4)  The  KiQg  V.  Smith,  4  Esp. 
109.  aliter.  after  botic^  of  removHi. 

YOL.  II. 


The  King  v.  CotteriU,  1  Barn.  & 
Aid;  &9,  70. 

(5)  2  BbU  Abr.  106.  '  Bac. 
Abr.  tit.  FauTB  aadMsrkets,  A.  2. 
Turner  v.  Sterling,  2  Vent.  28. 

(6)  Dixon  V.  Robinson,  3  Mod. 
107.  Id.  127.  Fitz.N.B.  125. 
2  Roh  Abr.  1 40.  2  Bla.  Com.  449. 

(7)  Dixon  V.  Robinson,  3  Mod. 
107. 
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gave  it  him  within  the  town  properly  so  called*  at  the  time,  yet 
if  he  afterwards  give  notice  of  the  removal  to  ancither  place  in 
the  township,  the  pilblic  have  no  right  to  go  upon  hia  soil 
and  freehold  in  tiie  old  market  place,  and  any  person  going 
there,  is  liable  to  an  action  of  trespass  at  the  suit  of- the  lord  (!)• 
And  in  a  late  case,  where  it  appeared  that  king  Qiarles  (he 
second,  by  charter,  granted  to  the  corporation  of  Walsall  two 
fairs^  to  be  holden  annually  within  tlie  borough  and  foreign,  and 
confirmed  to  them  all  markets  which  they  then  held,  wkh  a 
reservation  of  the  rights  of  the  Idrd  of  the  manor,  that  a  market 
had  been  holden  immemorially  in  the  high  street  of  Walsall, 
until  a  very  late  period,  when  the  corporation  finding  it  inoon- 
veriient,  removed  it  out  of  the  high  street  to  another  and  more 
convenient  place  within  the  borough ;  that  the  corporation  had 
exercised  acts  of  ownership  in  pulling  down  an  old  market  house 
and  erecting  a  new  one ;  but  that  the  clerk"  of  the  markets  had 
been  appointed  by  the  lord  of  the  manor^  though  he  did  not 
receive  any  toll  from  the  persons  frequenting  it.  The  jtldge  at  nisi 
prius,  on  the  trial  of  an  indictment  for  anuisance  in  erecting  stalls 
in  the  high  street  afler  the  removal  of  the  market,. directed 
the  jury  to  say,  whether  the  corporation  were  owners  of  this 
'  market ;  adding,  that  if  they  were,  the  right  of  removal  was 
incident  to  the  grant;  and  the  jury  having  found  in  th^  affifma- 
tive,  the  court  refused  to  grant  a  new  trial  (2)*  Where  a  giwt 
of  this  nature  is  made  to  a  corporation,  the  expressions  usually 
are  per  burgum  et  per  vilhtm ;  if  to  the  lord  of  a  rfianor,  i^i^Ta 
manerium ;  and  it  is  not  usual  to  confine  the  grant'in  a  town  to 
'  any  particular  part  of  it.  The  power  of  removal  is  incident  to 
the  grant,  provided  the  removal  is  not  of  sueh  a  nature  as  to 
defeat  the  object  of  the  crown  in  making  the  grant.  If  the 
removal  should  be  to  an  inconvenient  place,  that  might  lay  the 
foundation  of  a  scire  facias  to  repeal  the  grant  (8).  The  stiitute  of 
Winchester  prohibits  fairs  and  ntarkeCs  firom  being  kept  in 
churchyards.  (4) 

JfiSrofwIt^u       The  statute  27  Hen.  6.  c,  5.  provides,  with  re^ird  to  the 

times  of  holding  fairs  and  markets,  that  no  goods  (except  neces- 
sary Tictual),  shall  be  exhibited  at  these  places  on  Ascension  day. 
Corpus  Christi  day,  Whitsunday,  Trinity  Sunday^  or  imy  other 

(1)  Curweu  V.  Salkeld,  3  East.  (3) '  Per    Lord  '  Elletiborough, 
537.  C.J,  id.  ibid. 

(2)  Rex  V.  Cotterill,  1  Barn.  &  (4)    13  Bdw.  1.  stat,  2.   c.  6. 
Aid.  ii7. 
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Snndfiyf  the  AssumptiQii  of  .our  Lady»  All-siuiiU  day,  or  Good 
Fridigr»  {(be  four  SundajFs  in  lianrest  only  excepted),  on  pain  of 
fbrfeiliiTe  of  the  goods  to  the  lord  of  the  franchise.  And  the 
tm  or  markets  which  are  granted  to  be  holden  on  theie 
festiTals,  may  be  holden  either  three  days  befpre  or  after^  pro- 
clamation having  been  first  made  accordingly^  and  diose  which 
eoramenee  on  other  days  are  to  omit  these  days  of  festival 
when  they  occur  (1).  But  a  prescription  to  hold  a  fair  on  a  par- 
ticular day,  as  the  twenty-ninth  of  August,  is  good,  without 
stating  any  exception  as  to  Sunday  (2).  The  statutes  1  Car.  1. 
c;  1.  and  29  Car.  2*  c.  7.  further  enact,  that  no  persons  what- 
soev^  above  fourteen  years  old,  shall  exercise  any  worldly 
labour,  business,  or  work  of  their  ordinary  calling  on  the 
Lord's  Day  (except  works  of  necessity  and  charity,  and  the 
dressing  and  lulling  of  meat  in  an  inn  and  victualHng  house 
for  those  who  cannot  otherwise  be  provided),  on  pain  of  for- 
feiting five  shiHkigs;  and  no  person  shall  publicly  cry  or 
expose  to  sale  any  goods  whatsoever  on  this  day,  on  pain  dT 
forieiting  the  same;  except  milk,  which  may  be  sold  before 
nine  in  the  mommg  and  four  in  the  afternoon  (3).  By  11  &  12 
W.  3^  c.  24.  s.  14.  mackarel  may  be  s(4d  before  or  after 
divine  service;  and  hy  9  Ann  c.  28.  coachmen  or  chairmen 
may  ply  on  the  Lord's  Day  (4).  A  sale  of  goods  on  a  Sunday, 
not  made  in  the  eacerdse  of  the  ordinary  calling  of  the  vender  or 
Ills  agmt,  b  not  void,  adier  by  die  common  or  statute  law  (5). 
A  proviiion  is  also  ttiade  with  regard  to  the  dttraiion  of  the 
fiur  \u  the  statute  2  Edw,  8.,  c.  15.,  which  enacts,  that  the  lord  of 
afiur,  at  the  commencement  of  thefiiir,  shall  publish  for  what 
time  it  riiall  continue,  and  shall  not  hold  it  beycmd  the  legal  time 
of  its  duration ;  Ukd  that  if  he  do,  it  shall  be  seized  into  the 
king^s  hands  (6).  If  a  merchant  sell  after  the  time  published, 
he  will  forfeit  double  the  goods  sold  (7).  He  that  hath  a  fidr 
or  market,  dther  by  grant  or  prescription,  says  Lord  Coke, 


(1)  27H,6.  c.  5.  Com.  Dig.  (4)  3  Bac.  Ab.  th.  Fairs  and 
liarket,  D.  Bac.  Abr.  Fairs  and  Markets,  B.  2.  And  see  34  G.  3. 
Marketii»  B,  2.    Dniry  v,  Defon-  c.  61.  respecting  bakers. 

taine,  1  Taunt.  132.  (5)    Dniry   v.   Defontaine,    1 

(2)  Comyns  T.Boyer,  Cro.  £1.  Taunt.  131. 

485.     Com.  JXg.  Market.     But  (6)  2  £dw.  3.    c.  15.      Com. 

see  as  to  this  casci  1  Taunt.  132.  Dig.  tit  Market^  D.     B^.  Ab. 

13d.  tit.  Fairs  and  Markets,  B.  3.   And 

(3)  1  Car.  1.  c.  1.    29Car.  2.  see 5 Edw. 3.  c.  5. 

c  7.    3  Bac.  Abr.  tit.  Fairs  and  (7)  5Ediv»3.  c.  5. 
Markets,  B.  2. 
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hatlji  power  to  hold  itpcr  nnum  diitm  sen  duos  vil  tres  dies  4^c.  Isk 
which  place,  he  adds,  dies  is  lakeii  for  dies  Solaris,  and  not  diet 
natitndis:  and  a  sale  made  in  the  night,  although  it  wiH 
be  good  between  the  parties,  will  not  bind  a  itranger,  as  a 
sale  in  a  market-overt.  (1) 

A  bond,fide  sale,  made  in  a  fair  or  market-otert  for  ayaloable 
.whan  bind-  consideration,  in  general  transfers  a  complete  property  in  the 
"•'  thing  sold  to  the  vendee ;  so  that,  however  injurious  or  illegal 

the  title  of  the  vendor  may  be,  yet  the  vendee's  is  good  against 
all  men,  except  the  king,  whether  infants,  femes  covert,  idiots, 
or  lunatics,  men  beyond  sea  or  in  prison,  whether  they  are  pos- 
sessed in  their  own  right  or  as  executors  or  administrators,  and 
whether  any  toll  is  paid  to  tlie  owner  of  the  market  or  not  (2). 
The  sale,  ia  order  to  come  within  this  rule,  must  of  course 
take  place  on  the  market-day  (3),  and  at  the  pUce  assigned 
for  the  market  (♦).     But  the  city  of  Lpndcm  is  said  to  be  a 
market  overt  every  day  in  the  week,  except  Sunday;  so  that 
a  sale  on  any  of  those  days  has  the  same  effect  as  if  on  a  &ir  or 
market-day  in  another  place  (5).    And  in  London,  every  shq> 
in  whiph  goods  are  puUicly  exposed  to  sale  u  a  market-overt  fiir 
such  things  as  the  owaer  professes  to  trade  in  (6)*    A  sale  of 
goods  in  a  shop  in  the  Strand,  or  elsewhere  out  of  London,  has 
been  said  not  to  alter  the  property  (7).     But  Lord  Hardwicke 
appears  to  have  considered,  that  where  the  transaction  is  perfectly 
fair  on  the  part  of  the  vendee,  though  the  desling  is  out  of  the 
precincts  of  London,  great  allowances  oii^ht  to  be  made  in 
anajogy  to  the  above-mentioned  customs ;   and  therefore^  that 
the  property  of  goods  may  be  changed  and  effectually  transferred 
to  the  buyer  by  a  bond^e  sale  in  a  shop  out  of  London,  whether 
the  shopkeeper  is  the  vendor  or  vendee,  if  the  goods  are  of  tl<e 
kind  in  which  he  trades  (8).     And  the  same  privileige  may  by 
custom  be  extended  to  a  shop  in  Bristol,  or  ^sewhere  (9).  .  But 
a  wharf  in  London  is  not  within  the  custom,  and  is  not  a  market- 
overt  for  articles  brought  there  ( 10).  Nor  can  the  king  grant  that 

(1)  2  Inst.  713.  8 Co.  127.  a.  S.  P.     Bac.  Ab.  tit. 

(2)  4  H.  7.  5.  pi.  1.      Latch.  Fairs  and  Markets^  B.  b. 
144.    2  Inst*  7i3.    Bac.  Ab.  lit.  (6)  Id.  ibid.    2  Bla.  Com.  449. 
Faira  and  Markets,  £.    Com.  Dig.  (7)  Anon.  12  Mod.  521. 

.  Market,  E,    Ross,  Law  of  Ven-  (8)  Harris  v.  Shaw,  Ca.  temp. 

dm,  152.  Hardw.  34^. 

(S)  Id.  ibid.  (9)  Dub.,  Moor,   625.     Com. 

(4)  Id.  ibid.  Dig.  Market,  E. 

(5)  2  Inst.  7!  3.     Moor,  360.  (i^  Wilkinson  v. King,  2  Camp- 

S.  P.   2BrowH.28S.    Godb.  131.    336.    Moore.  625;         ^    ' 

i 
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aparticolar  abop  shall  be.  market-overt  (!)•  And.  the  statute' 
1  Jac  1.  e.  21.  enacts,  that  a  sale  of  goods  wrongfiilly  taken^U^ 
aiiy  pawnbroker  in  London,  or  within  two  milte  thereof,  shall  not 
alter  the  property  (S) .  Further,  a  sale,  although  itede  in  market^ 
omn,  will  not  be  binding  if  it  be  such  as  carries  with  it  a  pre- 
sumption of  firandnlence,  as  if  it  take  place  in  a  back  room  or 
wareboase,orinaconierorcovart  places  within  afiurormfirket(8); 
or  if  the  door  or  window  be  shut,  and  pubUc' observation  pre- 
dnded  (4);  or  if  the  sale  be  covinous,  and  intended  to  defiraud*tha^ 
resl'owner  (5) ;  or  if  the  buyer  know  that  theperson  assuming  to  be 
vendor  has  n<yt  the  absolute  properly  (6).  Soasaletoamanwhoia 
ia.thith  the  ownier  of  the  goods  afibcted  to  be  sold,  is  not  bindinfp 
uponlHm(7),  unlessthepropertyhasbeenalteredbyaprevioussale; 
nor  even  diou^  the  proper^  may  have  been  altered,  if  the  goods 
come,  again  inta  the  hands  of  the  original  vendor,  for  then  the 
owner  may  stop  them  (8).  $o  a  sale  by  an  infant,  whose  tend«r«» 
ness  of  igt  is  obvious,  is  not  binding  (9) ;  nor  a  sale  by  a  feme 
covert^  exc^t  it  be  of  those  things  which  she  usually  trades  in, 
or.  by  the  consent  of  her  husband.  The  privilege  does  noc 
extend  to  the  case  of  a  pawn,  for  there  is  no  market-overt  for 
pawninjg(lO) ;  and  the  contract  of  sale  ought  to  be  originally  and 
wholly  itede  in  the  market,  not  to  have  its  inception  out  of  the 
market,'  and  its  consummation  in  it;  and  therefore  a  sale  by 
sample  in  the  market,  the  goods. not  being  brought  into  it,  is 
not  a  sale  in  market-overt  (11).  It  ought  also  to  be  made  in  the 
day-tim^  .'.which  is  explained  to  mean  between  sun-rise  and  sun^ 
set^  and  not  in  thenig^t;  for  a  sale' made  in  the  night-time> 
tfaou^  valid  between  th^  parties,  will  not  bind  a  stranger. 
Widi  regard  to  stolen  goods,  it  should  be  further  observed,  that 
at  commcm  law  if  a  mun  brought  an  appeal  against  a  fdon,  and 
prosecuted  him  to  conviction,  he  was  held  entitled  to  restitution, 
althovigh  the  goods  had  been  sold  in  market-overt  (12) ;  and  the 
atatnte  21  Hen.  8.  all.  enacts,  that  if  a  felon  be.indicted  and 
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(1)  Wet.  Moor,  625. 

(2)  Sir  H.  llartop  v.  Hoare, 
1  Wils.  8. 

(3)  Com.  Dig.  Market,  E.  Bac. 
Abr.  Fairs  and  Marketsi,  K.  5  Co. 
83.     2  lost.  713.     Moorf!,  625. 

(4)  Id  ibid. 

"  (5)   Bac.  Abr.  Fairs  and  Miir- 
Icets,  E.    2  Inst.  713. 

(6)  Id.  ibid. 

(7)  Id.  ibid.     (>ikjns,  s.  93. 


(8)  Id.  ibid. 

(9)  Id. ibid. 

(10)  Hartop.  v.  Hoarc,  2  Stra. 
1187.  1  Wils.  8.  3  Atk.'  44. 
Parkfcr  v.  Gillies,  2  Campb.  336. 
note.    See  supra  1  Jac.  1 .  c.  2 1 . 

(11)  2  Inst.  220.  713.  Hill  v. 
Smith,  4  Taunt.  532,  3, 

•  (12)    2  Inst.  714.     Com.  Dig. 
Market,  £. 
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fouttd  guilty^  or  otherwise  «tlairit«i  bj  ihe  endcooe  of  die  pirtjr 
rebbedj  or  tike  owner  of  ikefropertyi  or  any  penott  by  hfa  pro- 
curement, the  justices  shall  siward  restitutimi  aaif  tbeiAcnt  bad 
been  attainted  at  the  suit  of  the  par^  on  an  $tppeBk»  80106  tbia 
statute  it  has  been  the  practioe  to  restore  tiia  goods  stolen^  upCMi 
the  eouviction  of  the  offender,  to  the  firoatetitor  of  a»  indict* 
raent,  notwidistanding  any  sde  of  ifaem  inniaricet^overt ; :  bit  no 
goods  can  be  restored^  exoept. those  netationed  in  fliainAec- 
mcDt  (!)•  The  owner  after  such  doBricitislv  «^ti  akbbfei^  die 
oflfaoder  has  his  dbrgy  and  is  afterwarda  pardoned,  or  «ft«r 
pran^t  measures  hare  been  taken  tooblainacbBnctfonj  biltwidi^ 
out  eScdf  as  wbe^  the  felon  ia  tidttn  and  impriaon4- bit  dies  ^ 
before  trial,  is  entitled  to  reliakelus  goodrpesKseaUy  wb^nssbemr: 
he  may  find  tbem,  or  to  recover  them  by  an  aotion  oC  te)«ar-(9). 
.But  he  cannot  maintain  trover  against  a  purchaser  ia.iaailBek'* 
overt,  who  sold  the  goods  before  convictioD, .  altboai^h  be  gaive 
him  notice  of  the  robbery  nHbile  they  were  in  his  possewon;  ibr 
until  conviction,  the  prc^perty  was  in  dUnOj  and.  diev'paruhaser 
was  not  bound  to  keep  tbem  till  thsit  time^  ahfaongh  the  owner 
would  Imve  a  right  to  the  restitution  of  the  goods  in  sperie,  and 
ptehaps  would  be  entitled  to  recover  damages  in  an  actidtt  of  trover 
against  a  person  who  should  be  fixed  with  the  goods  aAer  Con* 
vidioi^,  and  should  refuse  to  deliver  them;  for  then  the  gGkida 
would  be  converted  to  the  prejudice  of  the  owner  (5).  And  the 
statute  21  Hen*  8.  only  extends  to  fefenies^  and  not  to  fiJae  pre^ 
tences  or  other  criminal  frauds;  and  thioiefbee  if  gdods  be  ob* 
tained  from  the  owner  by  fraud,  and  pawned  to  a  tbivd  peisosi 
without  notice,  the  ownei^  is  not  entitled  to  them,  although  he 
prosectites  tlie  offender  to  eonvicdon ;  and  if  begetpossfssicD  of 
his  goods  without  satisfaction  of  the  lien,  the  psiwner  may  main'- 
tain  trover  for  them  (4).  The  statute^  wfaidi  spedcs  of  fidanieB 
within  the  realm,  has  also  been  holden  ;iiat:  to  extend  .10 
gbods  taken  piratically,  and.  therefore .  the^  property  'ih  anch 
goods  has  been  considered  to  be  bound  by  a  sale  in  market* 

overt.  (5) 

"^*— "—'—         '     1 1.  I ...  ^. .        1^  I  I,     II    .  ■  I     ^»^— II., 

(1)  Bac.  Abr.   tit.  Fuire  and        (3)  Horwood  v.  Smith*  2T.R. 
Markets,  E.    2  I nst.  7 1 4.  750,  755. 

(2)  Id.  ibid.    Loft.  88.    Nov,        (4)  Parker  v,  Patrick,  6  T.  R.. 
82.    Style,  346.     1  Hale,  P.  C.  175. 

540.     Adni.  Horwood  v,  Smith*         (5)  Spanish  Ambassador  v.  Jpl- 

.  2  T.  R.  7ii5.,  and  cases  there  cited,  liffe,  Hob.  79.    And  see  3  BuUti.; 

Foxley's  case,  5  Co.  109.    Anon.  29. 
12  Mod.  521. 
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Th^re  is-o^e  species  of  persona}  chattels  in  regard  to  wbfc|i  Hon«s. 
no  right  or  property  can  be  easily  transferred  without  the  con- 
sent  of  the  owner^  and  those  are  Ao9'ses{l).  For  a  purchaser 
gjBum.no  property  in  a  horse  that  lias  been  stolen,  unless  it  be 
bought  in  a  &ir  or  market^  according  to  the  directions  of  th^ 
statutes  2  P.  &  M.  c.  7.  and  31  £liz.  c.  12;  by  which  it  is 
Waetedy  that  the  horse  shall  be  openly  exposed  in  the  time  of 
such  fair  or  market  for  pne  whole  hour  together^  between  ten  in 
the  morning  and  sunset,  in  the  public  place  used,  for  such  sale$, 
Slid  not'  in  any  private  yard  or  stable,  and  afterwards  brought 
by  both  the  vendor  and  vendee  to  the-  book-keeper  of  such  f^r 
or  market  that  toll  be  paid,  if  any  be  due ;  and  if  not,  one  penny 
to  the  book-keeper,  who  shall  enter  down  the  price,  colour,  and 
macks  of  th^  horse,  with  the  names,  additions,  and  abode  of  the 
vendee .  and  vendor,  the  latter  being  properly,  attested.  Nor 
tbaU  4ach  sde  take  away  Ae  property  of  the  owner  if,  witliin  six 
months  after  the  horse  is  stolen,  he  puts  in  his  claim  before 
aonue  magiatrate  where  the  horse  shall  be  found,  and  within  forty 
daya  more  proves  such  his  property  by  the  oath  of  two  witnesses, 
wd  tenders  to  the  pexson  in  possession  such  price  as  he  band  fide 
P«n1  fin*  him  in  market  overt.  But  in  case  any  of  the  points 
before^mentiooed  are  not  observed,  such  sale  is  utterly  void; 
and  the  owner  shall  not  lose  hi^  property  but  may  at  any  time 
vettdte  his  horse  wherever  he  happens  to  find  him,  or  bring  an 
action  for  him«  «t  his  election  (2). ,  These  provisions  extend  to 
honm  taken  by  wrong,  although  not  stolen  (3} .  And  if  the  seller 
of  a  sloteii  horse  be  entered  in  the  toll-book  by  a  false  name^  tiie 
property  is  not  altered  (4).  But  where  a  complaint  was  made 
to  #  wmgifltr»tc  by  the  owner  of  a  horse,  that  it  had  been  stolen 
by  ^  jtbird  person^  it  was  held  that  a  constable,  altliough  arme^ 
ivith  a  warr^mt  against  the  supposed  offender,  ^as  not  justified 
in  taipiig  the  horse  out  of  the  possession  of  a  band  ^fide  jpw^r 
chaser.  (5) 

To  every  fair  or  market  there  is  incident,  even  without  any  CcHtrt  of  Pie- 
express  words  in  tlie  grant,  a  court  qfpiepoudrey  called  in  Latin,  ^" 
curia  pedis ptdverizatiy  being  derived,  according  to  some  authors, 

finom  the  word  pulvisy  in  allusion  to  the  dusty  feet  of  the  suitors, 

—       -  -  -     -     ■    -•   ■     . 

(!)  2  Inst.  719.    2  Bla.  Corh.        (4)  Gibbs's    case,    Owen.    27. 
450.  1   Com.   IS^     and    Com.    Dig. 

(2)  2  Bla.  Com.  450, 1 .  Market,  £.  cent.  Cro.  Eh  86. 

(3)  2  Inst.  71 7.    Sir  W.  Jones,        (5)  Josephs  v.  Adkins.    2  SUrk. 
163.    Palmer,  485  '76. 

I.  4 
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or  according  to  some,  from  its  holding  plea  of  oontncts  and  odwr 
matters  parol  ponderiSf  or,  as' others  derive  it,  from  the  French 
words  pied ptddreauxj  signifying  a  pedlar  (1).  It  is  a  court  of 
record  in  which  the  steward  is  the  judge  (2) ;  but  bj  special 
custom,  the  mayor  or  some  other  person  may  preside  (8) ;  and 
by  ciistom  also  it  may  be  hdden  where  there  is  no  iair  or 
market  (4).  It  is  the  lowest  but  most  expeditious  oomrt  of  jnstiee 
in  the  kingdom.  It  holds  jurisdiction  over  contracts  made  ia 
the  fair  or  market  for  goods  bought  or  sold  there,  battery  or 
dbturbance  there,  or  slander  of  wares  in  the  maricet ;  but  not  over 
contracts  made  in  die  fidr  for  goods  to  be  delivered  elsewfaefe,  nor 
over  slander  not  concerning  the  fair  or  the  goods  there^  or  out 
of  the  precinct  of  the  fair  or  market,  or  at  a  day  before  or  after 
it,  or  at  another  fair  or  market  (5).  By  the  stat.  17  Edw.  4. 
c  2.  no  steward  or  minister  of  the  court  shall  hold  plea  upon 
pain  o(j€b>9  unless  die  plaintiff  or  his  attorney  swear  that  the 
contract  or  other  cause  of  action  took  place  within  the  time  and 
precinct  of  the  fair  or  market;  and  if  such  oath  be  made^  the 
defendant  may  plead  in  abatement,  or  tender  issue  :on  the  'fad; 
'  and  if  there  be  no  oath,  or  if  the  issue  be  found  for  tiie  dlefeodanl^ 
the  plaint  shall  be  dismissed,  and  the  party  sent  to  his'i^emedy 
at  common  law  (6).  The  plaintiff^s  oath  need  not  qipearon 
the  record  (7),  but  pleadings  must  shew  that  the  cause  of  lidlioii 
arose  within  the  jurisiiHction,  or  they  will  be  void  (8).  Mrror 
lies  flrom  this  court  in  the  nature  of  an  appeal  to  the. courts  at 
'Westminster (9);  Olid  they  are  also  bound  by  the'st.  19  Gedl  B^ 
'C.90.  to  issue  execution  in  aid  of  its  process  after  jddj^eni^ 
'where  the  defendant's  person  or  efiects  are  not  within  tbe  limtta 
of  Its  Jurisdiction  (10) ;  which  statute,  says  Blackstone,  may  pos- 
sibly occasion  jthe  revival  of  the  practice  and  proceedings  of  these 
courts,  now  in  a  manner  forgotten.  The  reason  of  their  original 
institution  seems  to  have  been  to  do  expeditious  justice  aidoiig 
the  variety  of  persons  resorting  finom  distant  places  to  a  fior  or 
maricet,  since  perhaps  no  other  inferior  court  might  be  able  to 
seihre  its  process  or  execute  its  judgments,  on  both  at  perhapa 


'     (1)  Com.  Dig.  Market  G.     2  v.  Johns,  Cro.  £1.  773.    Skin.  33. 

Inst.  220-4.  1(U  2/2.  3  Bla.  Com.  10  Co.  73.    Sut.  1 7  fidw.  4.  c.  S. 

32.    Cro.  El.  530.  (6)    17  Edw.  4.  c.  2.    not  ex- 

(2)  4  lost.  272.  tending  to  bishoprick  of  Durham. 

(3)  Sldq.33.   2  BuUtr.  23.;  and  (7)  4  Inst.  272. 

jsee  Cro.  Jac,  313,  (8)  Skiu.  33.;  and  see  Cro.  El. 

(4)  4  Inst.  372.  530. 

(5)  4  Inn.  272.     Wilkinson  v.  (9)  Cro,  Eliz.  530.  773. 
Nethersol,  Cro.  El.  530.     Howel  (10)  19  Geo.  3.  c.  90. 
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either  of  the  parties;  and  therefinre'if  this  court  had  not  been 
ereeled,  the  oorophunant  most,  even  in  the  first  instance^  have 
retorted  to  some  superior  judicature  ( 1 ). 


The  owners  and  governors  of  fiurs  are  also  required  to  take  Clerk  oftht 
care  that  every  thing  be  sold  acoorditig  to  just  weight  and  inea-  ""'^*^ 
sure;  and  for  purposes  of  this  kind  may  appoint  a  derk  of  the 
market^  who  is  to  mark  and  allow  all  such  weights,  and  for  his 
ddly  herein  can  only  take  his  just  and  reasonable  fees  (2)«  In 
m  late  case^  where  the  corporation  of  Walsall  claimed  the  r^bt 
of  hoidiog  a  nuurket  in  the  town,,  bujt  it  appeared  that  the  lord 
of  the  manor  had  always  appointed  the  .clerk  of  the  market,  but 
had  not  however  recdved  any  toll  from  the  persons  frequenting 
it^  the  court  of  K.  B.  determined  that  this  act  of  the  lord  was 
not  absolutely  incompatible  with  the  claim  made,  by  .the' corpo- 
ration, in  whom  the  n^t  was  by  other  evidence  completely 
.esfedilished  {fl).  By  the  stat  82  &  83  Car.  2.  c  12.,  the  clerk 
of  the  market,'  and  where  there  is  none,  the  mayor  or'  head 
officer,  or  odier  person  havingbenefit  of  the  roarfc^  shall  eause 
to  be  sealed  all  measures  duly  gauged  brought,  to  them  fer 
that  purpose  (4).  And  by  stat.  22  Car.  2.  c.  8.,  if  any  mayor, 
'lord  of  the  Uber^,  or  other  person  authorised  to  mark  or  seal 
measures,  shall  neglect  or  refuse,  being  required  to  sieal  or:inark 
any  bushel,  half  biishel,  or  peck,  duly  gauged,  he  shall  forfeit  for 
the  first  dflfence  jf  5,  and  for  every  other  ofience  ^10  on  con- 
viction, by  presentment  or  indictment  at  the  county  sessions, 
,  half  to  the  prosecutor  and  half  to  the  poor,  to  be  levied  by  dis* 
tress ;  and  for  default  of  distress  to  be  imprisoned  by  warrant  of 
•the  justice^  at  such  sessions  till  payment  be  made  (5)i  And  no 
.person  AaM  take  for  the  sealing  and  marking  of  a  ^bushel  more 
than  one  penny ;  for  a  half  bushel  or  peck,  more  than  one  half- 
prany';  for  a  gallon,  pottle,. quart,  pint,  or  halfpjnt,  more  than 
•one  fiirtiiii^;  and  if  any  person. shall  take  more,  he  shall  forfeit 
'  JBS  to  the  poor,  on  ocmvictioii  before  one  justice  by  the  oath  of 
a  witness,  to  be  levied  by  the  churchwardens  or  overseers  by 
distress;  in  d^ult  of  distress,  imprisonment  till  paid  (6).     And 

(1)  3  Bla.  Com.  33.  (4)  22  &  23  Car.  2.  c.  12.  ».  A. 

(2)  Bac.  Abr.  Fairs  and  Mar-  (5)  22  Car.  2.  c.  8.  s.3,  4  ;  and 
ketSyO.;  aodsee41nst.274.  Com.  see  id.  &  post^  tit.  Weights  anci 
Dig.  Market  H. ;  and  see  stat.  Measures*  a«  to  £ee$  for  sealing* 
irCar.  1.  c.  19.    and  22  Car.  2.  &c. 

c.  6.     1  Anders.  Hist.  Com.  384.         (6)  22  Car.  2.  c.  8.  s.  4.  1 G  Car.  1 . 

(3)  The  King  v.  Cotterill,    i     c.  19.  s.4. 
Bani.&  Aid.  66. 
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the  nmyon  and  other  head  ettoen  in  market  towns  are  bcNUid 
twice  a  year,  or  ofkener^  to  caose  all  we^ts  and  measures  to  be 
brought  before  them  and  examined,  and  sndi  as  they  find  de- 
fisctive  to  be  broken  and  burnt,  and  the  offender  shall  forfeit  to 
the  mayor  ex  Qlher  officer,  for  the  first  time,  6s.  8d. ;  for  the 
second  tim^  Ids.  4d.;  for  thediird  tiaoe,  80s.,  and  be  set  on 
the  pillory  (1). 


Of  toik  in  fain  The  toU$  payable  in  fain  and  markets,  will  be  considered  in 
ittd  mwkcu.       ^  following  Older,  viz.  Jfrs^p  by  whai   aathority ;    sacoiNK)it| 

for  what  bencfiit;  ^liribf^  from  whom  diey  may  be  claimed; 

fmrthhfy  the  remedies  for  them,  if  withheld ;  and,,^(Ufy,  the 

of  tafdng  eaJBessEve  toll* 


^•%)t\    -lit:  J    v .^ 


Toll  is  not  a  necessary  incident  toa  fair  or  market;  and  if  the 
grant  a  fiur  or  market,  without  adding  toll,  such  fiur  or 
maritet  is  free,  and  no  toll  can  be  taken  (2) ;  tolls  therefore  can 
only  be  daimed  by  egress  words  in  a  grant,  or  by  prescription, 
which  supposes  such  grant  (S)«  Agrantof  amarket,ctimoMmfitts 
UbertatSna  paiinentibuSf  does  not  confer  a  right  to  take  toll, 
eiBoepit  in  a  re-grant  of  market  to  which  tolls  were  annexed  by 
prescription,  before  it  reverted  to  the  crown  (4),  and  if  the 
market  or  fair  be  of  recent  establishment,  there  can  be  no  pre- 
scription to  support  the  right  (5) ;  but  in  a  late  case  where  an 
act  of  parliament  empowered  tl)e  owner  of  the  market  to  take 
such  tcdls  as  were  then  usually  collected  or  paid,  or  werei pay- 
able in  it,  the  court  of  K.  B.  determined  that  tbe  plain  meaning 
of  the  statute  was,  that  the  usage  which  had  prevailed  since  the 
time  6f  the  grant,  should  be  the  guide  in  future,  as  to  the 
amount  of  the  toUs  (6).  In  this  case,  king  Charles  the  seoond, 
by  letters  patent,  had  granted  a  market  in  Covent  Garden  to 
MTiIliam  Earl  of  Bedford,  with  all  Uberties,  teOsy  profits,  &c 
to  the  like  market  belonging,  which  seemed  to  be  thought  inanf^ 
fident  to  convey  a  right  to  toll,  no  specific  toll  being  express^ 
ed  (7),  and  it  was  furdier  objected  that  different  sums  had  been 


(1)  11  Hen.  r.  C.4.  1171. 

(2)  Heddv  V.  Wlieelhoiisc,  Cro.  (6)   The  Duke  of  Bedford   v. 
'liU558— 59  J .  Palmer,  80.  2  liwt.  Enimett,  3  B.  &  A.  ^^6. 

220.   716.     Osbuston  v.  James,  (7)    The  Duke  of  Bedford  v, 

Lutw.  1380.    '  Emmet,    3  Barn.  &  Aid.  367,  8. 

(3)  Id.  ibid.  but    see  Lowden  v.  Ilierons,    2 

(4)  Palm,  78.    Cru.  El.  558.  Moore,  108.  and  cases  there  cited, 

(5)  Holloway  v.  Smith.  2  Stra.  Com.  Dig.  Toll  E.                       ,  ^ 
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takfin  for  udl  io  diflferant  parts  of  the  market;  but  tbU  ob|ecttott 
was  thought  of  leM  weighty  as  the  tolls  daimed  were  not,  strickly 
q[icakiB^  market  tolls  to  be  paid  by  the  buyer^  but  rather  in  tlie 
natucfof  staUage^  and  daimed  ^exposing  the  goods  to  sale  (1). 
After  the  wigiiial  instituticxi  of  a  fair  or  market  without 
toll,  the  lung  may,  by  a  new  grant,  apthorize  a  reasonable  toll . 
to  be  taken,  in  conaideration  of  some  new  benefit  to  trade  (2). 
If  the  toll  granted  be  unreasonably  the  patent  is  void  as  to  the 
toll,  and  the  fiur  or  market  free  (S).  Toll  payable  at  a  fiur  or 
market  is  in  gweral  defined  to  mean  s  reasonable  sum  of 
money  doe  to  the  owner  of  the  fidr  or  market.,  on  the  sale  of 
thiB^  toUaUe  within  it,  or  lor  stallage,  picoge^  or  the  like* 
The  words  sUtUage  and  picage  are  so  far  induded  within  the 
general  term  toU»  tliat  a  grant  to  be  disdiaiged  of  toll  discharges 
a  man  firom  pia^  and  stallage,  and  a  jHrescriptton  for  toUf 
yaau  m  mudi  jnv  fualiiei  stalla  is  good  (4}«  But  there  is  a 
material  distinction  between  stallage  and  picage^  and  a  market 
toll  strictly  so  called  Stallage  i&  payable  for  the  liberty  of  haviiig 
staUs  in  a  fiiir  or  market  (5),  or  for  removing  them  firom  place 
to  place  (6).  Picage  is  a  daty  tor  picking  holes  in  the  lord's 
ground,  lor  the  posts  in  the  stalls  (7)*  Stallage  and  picage 
therefore  bdoog  to  the  owner  of  the  soil;  a  toll,  strictly  so  called, 
bekmgs  to  the  owner  of  the  market  A  toll  is  not  to  be  paid 
before  adb  (exoqpt  by  qpecial  custom),  and  it  is  only  demandable 
<if  the  bnyer,  on  which  aiccount  Lord  Coke  say%  that  a  fiiir  or 
market  by  {Hmcrfptioii  is  better  than  one  by  grant  (8).  Picage 
aiid  steligy  ere  uncwtain,  and  pisyable  of  common  right  to  the 
owner  of  the  soil,  whetherthe  goods  are  sold  or  not.  There  is 
no  general  right  to  erect  stsdls  in  a  market  place,  and  the  stall 
keqpei[  Jlmst  compound  as  he  can  (9) ;  and  it  is  a  trespass,  to 
set  Idblea  in  a  market  place  for  tlie  sale  of  goods  thereon,  without 
leave  of  the  owuer  of  the  soil  (10).  But  he  cannot  in  such  case 
distrain  the  goodfi  as  damage  feasant;  and  if  the  owner  of  the 
soil  erect  stalls,  and  do  not  leave  sufficient  room  for  the  maricet; 
pjsople  to  stand  and  sdl  their  wares,  so  that  for  want  of  roomi 

(1)  3B.ae  A.  371,2,3.  (7)  Id.  ibid. 

(2)  2  Inst^  220.  (8)2  last.  221. ;  and  see  infra 

(3)  Id*  ibid.  as  to  tolig. 

{4)  2Luiw.  1519.  Pidmer»  78.  (9)  Mavor  of  Northampton  v. 

Com.  Dig.  Market,  F.  2.     Biic.  Ward,  M. '1992.  Stra.  1238.  WiU 

Abr^  Fairs  &  Markets,  D.  son,  107. 

(5)  Pkilmer,  77.     Com.  Dig.  (iO)    The  Mayor  of  Norwich 
Market,  F.  2.  v.  Swann,  2  Bla.  Rep.  1116. 

(6)  Id.  ibid. 
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they  are  forced  to  hire  the  stalk  of  the  defendant^  this  u  extor- 
don  by  him  in  respect  of  the  rent  the  people  are  obliged  to 
pay  ( 1  )•  A  fair  granted  in  borough  english  land  will  descend  to 
the  eldest  son^  but  picage  and  stallage  which  are  attached  to  ibe 
ownersh^  in  the  soil,  to  the  heir-special,  i.e.  die  youngest  son 
of  the  grantee  (2)  •  R^ularly  no  toll  is  due  before  sale,  for  it 
is  to  be  paid  by  the  buyer,  and  not  by  the  seller  (S).  By  qiecial 
custom  it  may  be  due  for  goods  not  sold,  but  in  that  case  it  seems 
to  be  rather  in  the  nature  of  stallage  than  toll  (4)-  Of  common 
right  it  is  said  to  be  only  due  upon  a  sale  of  live  cattle,  not  of 
victuals,  waresi  &c.(5),nor  hensor  geese,  orany  other  thingsof  the 
like  nature  (6)*  But  by  custom  it  may  be  due  for  all  goods  brought 
to  the  market  (7).  The  king  cannot  grant  a  toll  for  goods  not 
brought  to  market  (8) ;  nor  can  the  owner  of  a  market  prescribe 
.  for  toll  for  goods  sold  by  sample,  but  not  brought  into  it  in 
bulk  (9).  ^  A  sale  by  sample,  in  a  market,  althqu^^  coupled  with  a 
subsequent  ddivery  out  of  it,  will  not  sustain  a  count  for  tcdl,  as 
for  com  broii^t  into  the  market  and  there  sold*  (10) 

The  owner  of  a  house,  ndxt  to  a  fiur  or  maricet  cannot  open 
his  shop  for  selling  in  a  market  without  payment  of  stallage;  for 
if  he  takes  the  benefit  of  the  market,  he  ought  to  pay  the  duties 
there  (11).  It  is  claimable  in  a  new  jhir  or  maricet,  in  respect 
of  the  use  of  the  soil,  though  no  other  tolls  for  market  dues 
are  imposed  (12),  the  soil  being  considered  no  foither  per- 
mitted to  the  public  than  the  common  right  of  oitry  goes  (IS). 
Thie  king  is  not  liable  to  pay  toll  (14) :  he  may  also  exempt  a 
subject  from  tolls  payable  to  his  own  fairs  or  markets,  m*  to  sudi 
as  may  be  afterwards  granted  to  a  subject,  but  he  cannot  grant  a 
discharge  from  tolls  already  existbg  in  the  hands  «f  a  subject  by 
grant  or  prescription  (15).  So  the  inhabitants  of  a  borough,  &c 
may  be  exempt  by  chai^ter ;  as  the  inhabitants  of  the  duchy  of 


(1)  Wiglcy  V.  Peach V,  2  Lord 
Raym.  1589. 

(2)  Moore,  474. 

(3)  2  Inst.  221.  2  Ltitw.  1336. 

(4)  Id.  ibid.    2Rol.Abr.  1:>3. 
1.37. 

ii)  Moor.  474. 

(6)  Per.   Clench  Owen,    109. 
Vin.  Abr.  Toll,  C. 
^(Z)  1  Leon.  21 S. 

(8)  2  Ux\.vr.  1502. 

(9)  Hill  V.  Smith,  4  Tauut.  520. 
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(1 0)  Bailiflk,  &c.  of  Tewkesbury 
V.  Di»ton,  6  East,  438. 

(11)  Com.  D.  tit.  Market,  F.  2. 
cite92  Roll,  123.  pl.30.  6  East,  446. 

(12)  Palm.  82.  2  SUra.  1238. 
1  Wils.  115.     2  Inst.  220, 1. 

(13)  2  Inst.  220.  1  Ld.Jlayiii. 
149..  Sjse  as  to  tron^ge,  &c.  for 
weighing,  &c.  Com.  IHg.  Loudop, 
K.  7.    Com.  Dig.  Tolls,  B. 

(14)  2  Inst.  221. 

(15)  2  Inst.  221. 
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Lancaster  (1).  A  grant  of  immunity  to  burgesses,  their  heirs 
and  successors,  was  expdutided'  by  the  usa^  to  be  a  grant  to  the 
burgesses  corporators  6nly,  and  not  to  the  burgate  tenants  and 
their  heirs  (2) ;  and  if  the  grantee  of  ^  a  royal  franchise  as  toU» 
grant  an  immunity  thereon,  and  the  franchise  of  toll  afterwards 
become  extinct  by  unity  of  possession  in  the  crown,  the  imtnu- 
ni^  does  not  thereby  cease*;  and  if  the  crown  regrant  the  toll, 
the  grantee  must  take  it  subject  to  the  immunity.  '  A  grant 
from  the  crown  that  an  abbot,  or  a  bishops  Stc.  et'  kammes  sui 
sini  quieti  ab  omni  theoi^io  in  omnifaro  nttruUmi  et  transiHi 
per  tatum  regnum^  has  biden  holden  to  extend  only  to  toll  for 
their  own  necessaries,  not  to  toll  for  goods  bought  or  sold  by 
diem  as  common  merchants  (3).  Tenants  in  ancient  demesne 
are  also  exempt,  whether  they  hold  in  fee  for  life,  for  .term  of 
years,  or  at  Will ;  a  privilege  founded  on  their  haviiig  been  pre»- 
saihed  to  be  employed  in  the  maintenance  and  husbandry  of  the 
king^s  lands,  and  afterwards  in  furnishing  victuals  for  his  gai^ 
risohs  in  time  <^war  and  rebellion,  and  therefore  not  extending 
to  a  merchant  who'  gets  his  living  by  buying  and  selling  (i). 
EcdesiiBstieal  persons  are,' in  genertil,  exempt  from  tolls  and 
eastom^forthdr  ecclesiastical  goods;  (5)  ^ 


Th^  owner  of  every  fair  or  market  is  required  by  the  statute 
^  Sc  5  Ph*  &  M.  c.  7.  to  appoint  a  person  in! a  special  open 
place,  to  tidce  the  toll  sind  keep  the  same  place,  from  ten-  in  the 
mornJiTg  ixi  sim-s^  on  pain  of  forty  shillings ;  who  shall  ac9oard- 
in^y  take  tofl;  at  the  same  and  no  odier  time  or  place,  and  then 
have  ^before  him  and  enter  the  names  an4  dweUihgs  of  alt  parties 
to  iHirgain  irf'any  horse;  and  the  colour,  with  one  spiecial  mark  of 
sach'horse^  on  pain  of -forty 'shillings;  and  shall  deliver  the  book 
by  next  day  to  die  owner,  who  shall  make  a  note  of  the  number 
of  hbrses  sold^^and  subscribe  his  name  to  it, -on  pain  of  forty 
Ailtmgs  (6).'  By  the  statute  SI  Eliz.  c  12.  no  book-keeper 
shall  take  Udl  or  make  entry,  unless  he  truly  know  the  seller  of 
the  horse  or  his  voucher,  their  names  and  dwellings,  and  then 
truly  enter  the  same  and  the  price  of  the  horse,  &c.  on  pain  of 

— : — — — «— •  — •,  , 

(1)  2  Lutw.  1332.  1379.;  and  (4)  Bac,  Abr.  tit.  Fairs  and 
see  as  to  resident  freemen  of  Lon-  Markets,  D.2. ;  and  see  the  cases 
don,    1   Bos.  &  Pul.  487—522.    morefuUj,  Via.  Abr.  Toll,  B.    ' 

1  li.  Bla.  206.    4  T.  R.  130.  '    (5)  2  lost.  4. 

(2)  The  BaUifi  of  Tewkesbury  (6)  Com.  D.  tit.  Market^  F.  1- 
V.  Brickwell,  2  Taunt.  120.  Tollboioth. 

(3)  2  Bol.  Abr,  202;  1. 12.     '  y 
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jf  5  £»r  eadiiiefiiuH ; '  ooA  it  sjoeflM  thai  an  entry  of  a  stolea  hone 
by  a  faiae  name  in  the  toll  book»  by  tlie  vendor  who  itole  a 
horsey  will  prevent  the  sal€^  although  it  took  i^ace  in  market^ 
overti  frcNn  operatmg  as  a  tranifer  of  the  property*  (1) 

«  * 

Ren«fiM  for  An  ^u^tion  of  indeiUoius  atswu^piU^  or  d^  {9)j  n  maintainable 

nibtncthiKof  forthereoover^'of  thetoU.  Where  there  is  a  nibtraction  of  toll  le- 
gally due,  the  plaintiff's  remedy  is  at  law  (3)^  and  a  court  of  equity 
cannot  decree  an  account  previous  to  the  deci«i<m  by  a  jury  in 
lavour  of  the  tolls  (4) ;  but  a  bill  in  equity  for  the  value  of  tolls 
allq;ed  to  be  subtracted  by  defendants,  and  claimed  to  be  due 
for  corn  sold  by  sample  in.the  phnntiff's  marked  and  for  ap 
account,  with  a  dedaration  of  plaintiff's  tjlle^  has  been  re- 
tained under  equitable  circumstances  till  its  deeiaion  at  law  (5), 
after  which,  if  the  event  be  ibr  the  plaindffi  the  court  of  equity 
will  decree  accordingly  (6).  The  remedy  for  frandnlen^ 
evading  payment,  as  for  bring^g  com  and  selling  it  just  by  thge 
market,  in  order  to  avoid  the  toll  (.7)9  is  by  «bi  e^anon  the  case, 
as  being  for  a  tortious  nonfeazance  (8),  and  not  by  jm  action  for 
•the  toll  ^onoaifne,  or  by  distraining  the  goods.  An  action  on  the 
case  by  the  owners  of  a  market,  who  had  a  pra«criptive  right 
of  toll  on  all  com  brought  into  the  market  and  there  s<rid ; 
alleging  that  the  defendant,  intending  to  deprive  them  of  thair 
tcdl,  fraudulently  branght  cora  in  the  market  by  swqpie^.tapowi^g 
that  the  commadi^  was  notithere  in  bulk  at  the  time  of  the 
ssle^  whereby  the  plaintifi  were  pcevenled  from  laMng  tkair 
toll,  is  not  sustained  by  evidence  of  the  meiae  foot  of  such  pur- 
chase by  sample  in  the  market,  though  witbikaoliii^ledgo  of  the 
plaintiff's  claim  of  t(^„coupled  with  the  fact  of  not  paying  the 
toll  afterwards  on  demands  when  the  com  was  delivered  to  the 
defendant  in  the  same  borou^  but  out  of  the  market;  for  wm 
conttiUy  that  the  com  would  atherwise  have  been  brou^t  into 
the  market,  or  that  the  defendant  did  any  act  to.  induce  the 
owner  of  it  not  to  bring  it  there  in  the  first  instance.    Nor  will 


(1)  Leon.  lS8.pl.  225.  Oweo,  (5)  Id.  ibid.;  etvid.  Duke  of 
27.;  but  see  Archer  v.Morefoot,  Leeds  v.  New  Radnor.  2  Br. 
Cro.  Elis.  86.  Ch.  C.  338. 519. 

(2)  Com.  Vng.  Debt,  A.  1  Chitty  (6)  5  Price  482.  %  and  see  Mayor 
on  PI.  95. 106.  ofTorkv.Pi!kington»l  Atkvn8,282. 

(3)  Mayor.  «co.  of  Reading  V.  (7)  Cowp.  664.  4  T.R.  107. 
Wmkworth  ai&d  odiers.  5  Price>  6.£a8t,  461  &  438.  10  East*  487. 
473.'  Bunbury,  41.  68.  330.  (8)  Steinson  v.  Heath,  3  Le- 

(4)  Id.  ibid.  vbs,  400. 
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the  bet  of  8Qch  purchase  by  sample  in  Ike  mariciet^  though  coupled 
with  the  subsequent  ddi^eiy  out  of  the  mttrkeC,  sustain  a  count 
for  toll  as  for  com  brought  into  the  market  and  thei«  sold(i). 
The  owner  of  the  soil  cannot  distrain  as  damage  feasant  the^goods 
of  a  person  who  has  wrdngfidly  placed  iftalls  or  tables  within  the 
precincts  of  a  fair  or  market  without  paying  toll,  although  an 
action  of  trespass  lies(2)9  nor  can  he  so  distrain  on  goods  sold 
in  a  muiket  (3),  It  is  said,  that  the  party  has  no  remedy  for 
the  toll,  if  the  goods  are  carried  out  of  his  jurisdictkm  (4). 
An  action  of  trespass  vf  et  armis  is  maintainable  for  disturbing  a 
Man's  servants  in  collecting  hls^toll  per  quod  servitium  et  emolu^ 
menia  tclnetonm  amiserii  (5) ;  so  an  acticm  lies  for  hinderance 
of  a  person  from  bringing  goods  to  market,  which  would  have 
been  tollable  (6).  In  an  action  on  the  case  for  disturbance  of 
toU  in  a  market,  the  owner  may  declai*e  on  his  possesdon^  with* 
out  shewing  a  more  formal  title  (7)  •  A  roifedy  by  distress  is 
incident  to  every  toll  which  is  due  of  common  right  (8),  sudi  as 
market  toll,  toll  traverse^  and  port  duty,  in  whidi  instances  it  is 
not  necessary,  as  in  the  case  of  toll  thorough,  to  prescribe  for  the 
^Astress  as  well  as  for  the  toll  (9).  A  distress  for  toll  is  said  to  be 
iln  exemption  from  the  restrictions  of  the  statute  of  Marlebridge^ 
and  may  therefore  be  taken  on  the  highway  ( 10) .  The  exemptiiMi 
from  distress  belonging  to  goods  in  a  fiiir  or  market,  or  sudi  as 
are  the  implements  of  trade^  does*  not  extend  to  a  distress  for 
toU  (1 1);  but  it  seems  that  the  toll  itself  must  arise  within  such 
fair  or  market ;  and  therefore  that  goods  found  tberdn  cannot 
'be  distrained  for  toll  arising  elsewhere  (12).  The  distress  may 
be  made  either  on  the  thing  itself  for  which  the  toll  is  due,  as  a 
horse  for  his  toll  thorough  ( 1 3)  $  or  on  a  part  of  such  thing,  as  on 


(1)  The  Bailiffs,  &c.  of  Tewkes*  109.  Dent  v.  Oliver,  Cro.  Jac. 
bury  v.  Diston,  6  E^t,  437.  43.    2  Sauod*  114.  in  notes. 

(2)  Major,  &c.  of  Northamp-  (S)  Hickman's  case»  Noy»  37. 
ton  V.  Ward,  2  Stra.  1238.     2  Ld.  (9)  Bradby  on  D.  193.  ist  Ed. 
Kayni.  1589.  (10)  Cro.  Eliz.  710.    Smith  v. 
•'    (3)  Sawyer  v^Willdason,  Cro.  Shepherdi  1  lust.  131. 

Eliz.  627«  8.  (11)  OsbustoD  v.  James,  2Lutw. 

(4)  Noy,  37.  Vin.  Ab.  Toll,  1380.  Viakenstone  v.  Eldeo, 
(I.lsed  quei«  etiam.  Vin^Ab.  Cartb.  358.  S.  C.  1  Salk.  248. 
ToU,  1.  Bro.  Ab.  Action  sor  le  Mod.  104.  Lev.  96,  7.  S.  C. 
Case,  pU  70.  cita  21  H.  7.  16.  Raym.  232.  Ld.  Raym.  385. 
sed  qu«re.  2  Stra.  1228. 

(5)  Fitz.  N.  B.  9 1 .  (12)  Bradby  on  D.  1st  Ed.  194. 
<6)  1  Salk.248. 5£^)d.359.S.C.  (13)  Harrison  v.  Biou^,  6  T. 

Turner  V.  Stirfing,  ,2  Veatrif,26f  R.  70^. 

(7)  Elcot  V.  lAinreny,  Owen,  . 
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a  cable  or  tachor  for  the  tollofa  8hip(l);  or  on  a  sheep  for  tbe 
toll  of  Ihe  whole  flock  (2) ;  and  if  it  cannot  be  inade  on  the  tub- 
jeet  of  the  toll,  it  may  be  made  on  any  other  goodspf  the  person 
from  whom  it  is  due.  that  may  be  found  where  the  toll  is  due  (8). 
.  Nor  is'  it  confmed  to  the  goods  of  such  persons  as  may  be  stricdy 
the  Owners  of  the  things  for  which  the  toll  is  payable^  as  we  have 
shown  in  a  former  place  with  regard  to  port  duties  (4).    The 
remedies  for  wrongfoUy  claiming  or  taking  tolls  were  fully  con- 
sidered in  the  great  case  of  the  Corporation  of  London  v.  the 
Corporation  of  Lynn  (5)»  on  which  occasion  was  revived  the 
ancient  writ  de  essendo  quietum  de  iheoUmio^  after  having  lain 
dormant  for  nearly  five  centuries  (6).  The  House  of  Lords  there- 
decided*  after  hearing  the  opinion  of  the  judges,  that  if  tdl  be 
claimed  of  the  individual  members  of  a  corporation  exempt  by 
charter,  an  action  lies  on  this  writ  in  the  name  of  the  corpora- 
tion (7).    Tenants  in  ancient  demesne  are  also  entided  to  this 
writ  (8)  as  well  as  to  an  action  on  the  case  (9).    The  writ  de 
essendo  quietum  de  theolonio  is  not  merely  prohibitory  but  re- 
medial, on  which  the  parties  may  plead  to  issue  cm  a  question 
of  right  (10)*    A  corporation  to  whom  .it  is  directed  cannot  be 
attache^  far  contempt  in  thdr  corporate  capacity  for  not  return- 
ing it,  but  an  attachment  in  the  nature  of  a  pone  is  the  proper 
remedy  to  compel  them  to  appear  (11).     The  writ  of  monstra^ 
veruni  is  another  process  of  a  similar  nature  (12).    Tenants  in 
ancient  demesne  may  have  a  writ  of  essendo^  4^c.  and  may  join 
therein  as  in  a  momtraoerunt^  or  sue  it  each  for  himself.(13)* 
An  action  on  the  case  also  lies  for  taking  toll  from  (me  who  is 
exenipted,  or  where  from  other  causes  it  is  not  due,  or  for  taking 
more  than  is  due  ( 14).  Thus,  to  put  an  instance  analogous  to  the 
subject  we  are  now  considering — if  the  parishioners  of  B.  ought 


(1)  Prideaux  v.  Wartie,  2  Lev.  4T. R.  138. 

96. ;  and  see  other  cases.  Bac.  Ab.  (7)  1  B.  &  P.  487. 

Distress,  B.  {%)  F.  N.  B.  228. 

(2)  Smith    V.  Sheperd,    Cro.  (9)  2  Leon.  190. 

Elis.  710.     OsbustOD  v.  James,  (10)  Londonv.Lvnn*  I  H.BIa. 

2  Lutw.  1380.  206. 

(3)  Vhikenstone  V.  Emden,  Ld.  (11)  Id.  ibid. 

Rajm.  386.     1  Salk,  248.  S.  C.  ( 1 2)  1  B.  &  P.  489.  Cases  cited. 

(4)  Id.  ibid.  Tbe  whole  practice  is. particulatlj 

(5)  Judgment  of  C.  P.  affirmed  to  be  found  in  1  H.  Bla.  206,  &c. 
in  D.  Proc.  1  B  &  P.  487.  (13)  Fits.  N.  B.  228.  B.    Com. 

(6)  4  T.  R.  130.    Judgment  of  D.  tit.  Ancient  ]>eniesne,  U..  . 
K.  B<  mversed ;  see  6  T.  R.  778.  (14)  1  Salk.  12.  Ydv.  13.  Com. 
1 H. Bla. 206. 8. C.  affirmed.  As lo  D.  tit.  Maftot,  (F)  1.^  .       ,     : 
tbtswrit,  see  Com.  D,  Toll,  (H)  1.  .'        '   .            ^   ..  .  .  jl   ,  > 
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to  pass  a  fcriy  toll-free,  every  parishioner  may  have  an  action 
against  the  owner  of  the  ferry  to  assert  that  rights' where  he  sus- 
tains a  particular  loss  by  paying  toll  (1) ;  but  the  not  keeping  of 
a  ferry  cannot  be  remedied  by  action  at  the  suit  of  one  of  the 
parishioners  more  than  any  other  person,  but  the  defendant  must 
be  indicted  (2).  Trespass  also  lies  (S) ;  and  if  tlie  cattle  or  goods 
of  apy  one  exempted  are  distrained  for  toll,  he  may  replevy  (4). 
The  privilege  of  a  tenant  in  ancient  demesne  is  incident  to  his 
estate  (5),  without  a  special  prescription  or  custom ;  and  it  is  suffi- 
cient ft>r  the  claimant  to  say,  that  he  is  tenant  and  inhabitant  within 
the  ma^or  of  D.,  which  is  de  antiqua*  dominicoy  &c.,  and  generally 
that  he  ought  to  be  free  from  toll,  without  saying  for  goods 
io  be  used  there;  for  if  exemption  be  in  truth  claimed  for  goods 
io  be  used  in  trade,  that  fact  must  be  shown  on  the  other  side* — 
Notice  that  the  person  claiming  to  be  privileged  was  tenant  in 
ancient  demesne,  need  not  in  strictness  be  alleged.  (6) 

A  misuser  or  nonuser  of  the  franchise  in  a  matter  essentially 
incident  to  it,  and  in  which  the  public  good  is  at  stake,  as  an 
abuse  in  the  court  of  piepoudre  (7),  or  a  neglect  to  appoint  a 
clerk  of  the  market  (8),  or  in  other  matters  of  the  like  nature,  is 
a  ground  of  forfeiture.  If  excessive  toll  be  taken,  the  statute  of 
West*  provides  that  the  franchise  shall  be  seised  into  the  king's 
hands  (9).  This  statute  is  explained  to  mean,  not  that  the  fair  or 
market  shall  be  absolutely  forfeited,  but  that  it  shall  be  seised  by 
the  crown  on  ofBce  found,  and  retained  in  the  king's  hands  until 
it  be  redeemed  by  the  owner  ( 1 0).  The  statute  adds,  that  if  ex- 
cessive toll  be  taken  by  a  bailiff  or  an  inferior  o£Scer,  without 
the  consent  of  the  lord,  he  shall  restore  the  toll  taken,  and  be  im- 
prisoned forty  days  (11).  Lord  C.  B.  Comyns  indeed  lays  down 
the  rule  broadly,  that  if  the  owner  of  a  market  take  outrageous 
toil,  he  Aoes  not  forfeit  the  market,  but  the  toll  only  (12).  Tolls 
which  are  reserved  for  the  private  good  of  the  lord  are  not  neces- 
sarily incident  to  a  fair  or  market,  and  therefore  a  forfeiture  of 
■  ■  ■        >■■■■■»■ 

(1)  1  Salk.  12.  16.     Semb.  2  (6)  2Lutw.  1146,  7. 
Mod.  352.  5.  (7)  Palm.  82. 

(2)  Paine  v.  Partridge*  1  Salk.  (8)  Bro.  Abr.   tit.  Franchises, 
12.  and  16,  17.    2 Bla.  Com. 219.  pi.  22,  4.    2  Hen.  7.  c.  U. 

2  Wib.  58.  Bull.  N.  P.  78.  4  Burr.  (9)3  Edw.  1 .  c.  3 1 . 

2424.  (10)  2  Inst.  222. 

(3)  Lutw.  1329.     1  Salk.  248.  (11)  3  Edw.  1.  c.  31. 

(4)  Com.  D.  tit.  Toll,  (H.)  2.  (12)  Com.  D.  tit.  Market,  I. 

(5)  Lutw.  1146. 
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toll  may  by  law  be  incurred  for  misconduct  in  respect  of  it^ 
witliout  a  forfeiture  of  the  fair  or  market  ( 1 ).     If  a  fair  be  holden 
beyond  the  time  limited  by  the  grants  as  for  three  days  instead 
of  two,  the  whole  franchise  is  said  in  some  books  to  be  forfeited  (2)b 
Brooke^  in  his  Abridgment,  lays  down  the  same  doctrine  in  one  part 
of  his  work  (S),  but  in  another  part  he  makes  this  distinction, — 
tliat  if  the  king  grant  to  a  person  a  fair  for  one  day  in  the  year, 
and  the  grantee  hold  a  fair  for  two  days,  and  claim  this  upon 
process  in  the  exchequer,  he  shall  forfeit  his  franchise ;  but  if  he 
claim  one  day  by  the  patent,  and  another  by  prescription,  which 
is  found  false  in  the  prescription,  he  shall  not  forfeit  his  patent  (4). 
But  the  statute  2  Edw.  3.  c.  15.,  which  was  passed  to  r^ulate  th6 
duration  of  fairs,  enacts,  that  the  lords  shall  not  hold  them  over 
the  time  appointed,  on  pain  of  their  being  seised  into  the  king's 
.  hands,  there  to  remain  till  a  fine  be  made  for  the  o£fence,  after  it 
has  been  duly  found  that  the  lords  held  them  longer  than  they 
ought ;  so  that,  according  to  this  act,  the  owners  are  to  be  fined, 
and  the  franchises  suspended,  but  not  absolutely  forfeited  (5). 
If  a  market  be  granted  to  be  holden  on  Friday  in  every  week, 
and  it  be  holden  on  Friday  and  also  on  Monday,  the  lolls  only 
for  the  excess  of  time  are  forfeited  (6).     But  if  it  be  granted  to 
be  holden  on  Friday,  and  it  be  holden  on  another  day,  and  not 
on  Friday,  the  whole  franchise  will  be  forfeited  to  the  king,  and 
the  party  fii^  (?)•     So  the  franchise  of  a  fair  or  market  may 
be  forfeited  by  nonuser,    and  every  incident  or  subordinate 
claim,  as  the  court  of  piepoudre,  8cc.  will  of  course  be  also 
forfeited  (8).     But  where  there  are  several  franchises,  and  one 
of  them  is  misused  or  neglected,  that  one  only,  and  not  the 
others,  will  be  forfeited,  although  they  are  all  contained  in  the 
same  grant.  (9) 

(1)  Per  Curr.  Palmer,  82.  pi.  34. 

(2)  2  Rol.  Abr.    124.    1.  30.        (6)  2  Rol.  Abr.  124. 

Com.  Dig.  Market,  1.    Lib.  Assiz.        (7)  2  Rol.  Abr.  124.  Market, 
Anno  22  Edw.  3.  pi.  34.  Letter  F.    Bro.  Abr.  Franchise* 

(3)  Bro.  Abr.  Franchise,  pi.  14.    pL  22. 

(4)  Bro.  Abr.  Franchise,  pi.  22.        (8)  F&lmer,  82. 

(5)  2  Edw.  3.  c.  15.;  but  see        (9)  Id.  ibid.    Bro.  Abr.  Fran- 
last  notes,  and  Y.  B.  22  Edw.  3.    chise,  pi.  14.  supra. 
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CHAP.  X. 
Of  Hawkers  and  Pedlars. 

nPHE  trade  carried  on  by  persons  keeping  fixed  estaUidiments  Hawkcn  and 

is,  generally  speaking,  much  more  beneficial  to  the  state  than  ^  "' 
that  of  itinerant  hawkers  and  pedlars.  The  character  of  the  local 
trader  is  better  known,  and  therefore  there  is  greater  security  for 
the  respectability  of  his  dealings.  He  contributes  alsoy  by  the 
number  of  persons  he  employs  and  the  taxes  he  pays,  much  more 
than  the  itinerant  trader  to  promote  the  wealth  and  increase  the 
prosperity  of  the  country.  Hence  has  arisen  the  expediency 
of  finaming  laws  which  may  operate  as  a  restraint  upon  itinerant 
traders,  may  diminish  their  number,  and,  while  they  prevent  any 
illegal  practices,  may,  by  obliging  such  persons  to  take  out 
licences,  and  to  submit  to  certain  other  regulations,  be  productive 
of  revenue  and  profit  ' 

The  late  hawking  and  pedling  act,  50  Geo.  3.  c.  41.,  rq>ealed  Licences 
the  act  of  Will.  (9th  &  10th  W.  S.  c.  27.)  fi>r  licensing  hawkers 
and  pedlars,  and  all  acts  for  continuing,  altering,  or  regulating 
the  duties  thereby  imposed,  so  far  as  they  related  to  such  duties. 
The  50  Geo.  3.  directed  that  licences  already  granted  should  re- 
main in  force  till  Sept.  1. 1810,  and  that  all  future  licences,  which 
are  taken  out  annually,  and  not  granted  till  the  duties  are  paid^ 
should  continue  till  August  1, next  after  the  dates  of  the  licence8(l). 
The  power  of  licensing  and  the  management  of  the  duties  were 
transferred,  with  increased  salaries,  to  the  commissioners  for 
licendng  and  regulating  hackney  coaches  (2).  Before  the  lichee 
is  taken  out,  a  certificate  must  be  produced  of  the  good  character 
of  the  applicant,  signed  by  a  clergyman  and  two  reputable  in- 
habitants of  the  place  in  which  he  has  been  in  the  habit  of  re- 
siding (9).  The  cUuse  imposing  the  duty  provides,  that  there 
dudl  be  paid  by  every  hawker,  pedlar,  petty  chapman^  and  every 
other  trading  person  and  persons,  going  firom  town  to  town  or 

(1)  8.2.  9,  10.  and  see  Form.  Burn  J.  tit.  Hawk. 

(2)  s.  3.  and  1 1 .  &  Pedl.    Dick.  J.  tit.  id. 
(3>  50  Geo.  3.  c.  41.  8,  12,  13. 
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to  other  men's  houses,  and  travelling  either  on  foot  or  with 
horse,  horses,  or  otherwise,  in  England,  Wales,  or  Berwick^ 
carrying  to  sell  or  exposing  to  sale  any  goods,  wai'es,  or  mer- 
chandize, a  duty  of  £^  for  each  year  for  every  person  so  travel- 
ling with  a  horse,  ass,  mule,  or  other  beast  bearing  or  drawing 
burthen,  the  sum  of  j^4  yearly  for  each  beast  he  shall  so  travel 
with,  oyer  and  above  the  said  first  mentioned  duty  of  <^4(1}. 
And  the  1 7th  section  provides,  that  if  any  such  hawker,  pedlar,  or 
petty  chapman,  or  other  trading  person  so  travelling  as  aforesaid, 
shall  trade  as  aforesaid,  without,  or  contrary  to,  or  otherwise  than 
as  shall  be  allowed  by  such  licence,  he  shall  forfeit  for  every 
offence  the  sum  of  £IQ\  and  if  a  person  trading  under  or  by 
virtue  of  any  licence  to  him  or  her  granted  as  aforesaid,  upon 
demand  made  by  any  person  or  persons  authorised  or  appointed 
to  demand  any  such  licence  by  the  commissioners  for  licensing 
'  hawkers,  pedlars,  and  petty  chapmen,  for  the  time  being,  or  any 
two  of  them,  under  their  hands  and  seals,  and  upon  producing 
or  showing  such  authority  or  appointment  to  such  person  so 
trading  as  last  aforesaid,  or  upon  demand  made  by  any  justice  of 
the  peace,  mayor,  constable,  or  other  officer  of  die  peace^  of  any 
county,  riding,  division,  town  corporate,  borough,  or  place  where 
he  or  she  shadl  so  trade,  or  by  any  officer  of  the  customs  or  ex- 
cise, or  by  any  person  to  whom  such  hawker,  pedlar,  or  petty 
#  chapman  shall  offer  any  goods  to  sale,  shall  refuse  to  produce  or 

show  hb  or  her  licence  for  so  trading  as  aforesaid,  or  shall  not 
have  his  or  her  licence  ready  to  produce  to  a  person  so  authorized, 
or  to  such  justice  of  the  peace,  mayor,  constable,  or  other  officer 
of  the  customs  or  excise,  that  then  the  person  so  refusing,  or  not 
having  his  or  her  licence  ready  to  produce  and  show  as  afore- 
said, shall  forfeit  ten  pounds,  to  be  recovered  and  applied  as 
therein-after  mentioned ;  and  for  non-payment  thereof  shall  suffer 
as  a  common  vagrant,  and  be  committed  to  the  house  of  correc- 
tion (2).  To  warrant  a  conviction  for  offering  goods  to  ^e  and 
not  producing  a  licenc^  the  charge  must  bring  the  defendant 
within  the  description  of  persons  reqviring  a  licence ;  it  is  not 
sufficient  to  allege  that  he  sold  as  a  hawker  and  pedlar.  A  coo- 
vicdon,  which  was  removed  into  the  K.  B.  by  certiorari^  set  forth 
that  one  T.  P.,  gent.,  came  before  the  jusdce,  and  informed  him 
that  T.  L.  was  found  offering  to  sale  silk  handkerchiefii^  'and 
trading  as  a  hawker,  pedlar,  or  petty  chapman ;  that  the  sud  T.  L. 
'    did  then  and  there  offer  to  sell  to  him  the  said  T.  P.  a  parcel  of 


(1)  8.6.  (2)  50G.3.  c.41.  s.  17. 
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silk  handkerchieb,  but  did  not^  wheii  required,  produce  a  legal 
licenoe,  and  confessed  that  he  did  offer  them  for  sale^  and  that 
he  had  no  licence  for  selling  them ;  whereupon  he  was  convicted* 
Two  exceptions  were  taken  to  the  conviction :  1st.  With  respect 
to  the  person,  that  he  was  not  brought  within  the  description  of  the 
aets^  as  going  from  town  to  town,  and  travelling  on  foot,  or  with 
horse,  horses,  or  otherwise,  but  he  was  only  generally  described  to 
be  a  person  that  traded  as  an  hawker  and  pedlar,  and  offered  to 
sell  a  parcel  of  the  handkerchiefs  to  the  informer.  2d.  With 
req>ect  to  the  offence :  the  evidence  was  the  defendant's  own  ccm- 
fessiony  and  that  extends  no  further  than  barely  to  the  simple 
fiict  of  offsring  to  sale  silk  handkerchiefs  in  the  manner  charged 
npim  him.  The  court  held  that  a  single  act  of  selling  a  parcel 
of  silk  handkerchiefs  to  a  particular  person  is  not  a  pro<»f  that 
the  defendant  is  such  a  hawker,  pedlar,  or  petty  chapman,  as 
ought  to  take  out  a  licence  by  virtue  of  the  acts  of  parliament. 
The  conviction  was  therefore  quashed  (1).  A  person  forging  a 
licence,  or  travelling  with  or  producing  such  forgery,  is  liable  to 
forfeit  jf'SOO  (2).  Any  person  may  seize  and  detain  a  hawker 
found  trading  without  a  licence,  or  refusing,  to  produce  it  accord- 
ing to  the  act,  afier  being  required  so  to  do  for  a  reasonable 
time,  in  order  to  give  notice  to  a  constable  or  other  peace  officer, 
who  shall  carry  such  person  so  seized,  unless  he  in  the  mean  time 
produce  his  licence,  before  a  justice  of  the  place  where  the 
ofience  is  committed,  who  shall,  on  confession  or  proof  on  oatlbt 
by  one  witness  of  his  having  so  traded  and  not  produced  his 
licence,  convict  the  offender,  and  thereupon  by  his  warrant  cause 
the  before-mentioned  sum  of  i^40  to  be  levied  by  distress,  and 
in  the  meantime  commit  tlie  offender  to  the  liouse  of  correc- 
tion (S).  Licensed  hawker  must  be  placed  in  large  roman  capi- 
tals on  every  vehicle  for  the  conveyance  of  goods,  and  on  every 
room  in  which  he  trades,  and  on  the  handbills  distributed,  together 
with  the  number  or  mark  of  distinction  printed  on  his  licence, 
on  penalty  of  1610(4).  Unlicensed  persons  so  marking  their 
respective  vehicles  for  goods,  or  rooms,  &c.  forfeit  i£^10  (5).  A 
p^^rson  letting  out,  hiring,  or  lending  a  licence,  or  trading  with  a 
licence  granted  to  another  person,  or  in  which  his  own  name  is  not 
inserted  as  grantee,  forfeits  tlie  sum  of  <^'40 ;  his  licence  becomes 

void  on  conviction,  and  he  is  incapable  of  holding  anotlier(6:).  But 

, \ 

(1)  The  King  v.  Little,  1  Burr.         (4)  50  G.  3.  c.  41.  s.  14. 
609.    TbeKingv.  Buckle,  4  East.         (5)  s.  15. 

346.     11  East.  181.  (6)    29  G.  3.    c.  26.     s.  13 

(2)  50  Geo.  3.  c.  41.  s.  18.  3  &  4  Ami.  c.  4.  s.  4. 
(3)50  0.3.0.41.8.20. 
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it  has  been  decided,  that  sending  out  a  servant  with  a  Ueence  lo 
sell  coals  for  the  principal,  on  the  sale  of  which  such  servant  had 
a  per-centage,  was  not  such  a  lending  of  a  licence  as  would  sup- 
port an  action  for  the  penalty  (1).  And  the  50  Geo.  3.  c.  41. 
expressly  provides,  Jiat  nothing  contained  in  it  shall  subject  to 
the  penalty  a  servant  traveliing  for  a  licensed  master,  with  the 
licence  of  such  master,  &c.  for  his  benefit,  or  a  licensed  master 
sending  sudi  servant  to  travel  with  such  licence. 

Exemptions.  The  Statutes  do  not  impose  any  restrictions  oo  a  person  expos- 

ing to  sale  or  selling  goods  in  a  public  mart,  market,  or  fair  (2). 
But  the  exemption  extends  only  to  sales  in  the  public  market- 
places^ and  on  the  days  of  market ;  and  therefcnre  if  a  hawker  sells 
his  goods  in  a  part  of  a'market  town,  not  the  open  market-place, 
though  on  a  market-day  and  during  the  market  hours,  he  incurs 
the  penalty  (3).  So  the  statutes  do  not  prohibit  persons  from 
selling  printed  piq)ers  licensed  by  authority,  or  fish,  fruit,  or 
victuals ;  nor  the  real  workers  or  makers  of  any  goods  or  manu- 
'  factures  of  G.  B.,  or  their  children,  apprentices,  known  agents,  or 
servants  usually  residing  with  them,  from  carrying  such  goods  or 
manufactures  abroad,  exposing  them  to  sale,  and  selling  them  by 
retail  or  otherwise,  in  any  mart,  market^  or  fair,  and  in  every 
city,  borough,  town  corporate,  and  market  town ;  nor  any  tinkers, 
coopers,  glaziers,  plumbers,  harness  menders,  or  other  persons 
usually  trading  in  mending  kettles,  tubs,  household  goods,  or 
bamess,  from  going  about  and  carrying  with  them  proper 
materials  for  mending  the  same  (4).  No  wholesale  traders  in 
lace,  or  woollen,  linen,  silk,  cotton,  or  mixed  goods,  or  goods 
or  manufactures  of  G.  B.  (5),  are  to  be  deemed  hawkers,  &c. ; 
and  such  persons,  and  those  employed  under  than,  to  sell  by 
wholesale  only,  may  go  from  house  to  house  to  any  custom^ 
who  sells  again,  without  being  subject  to  any  penalty  (6).  An 
exemption  has  been  also  made  in  favour  of  persons  carrying 
about  coals  in  carts,  or  on  horses,  mules,  or  asses,  and  sdliug 
them  by  retail.  (7) 


(1)  Hodgeson   y^  ]Plower,     2  W.  3.  c.  27.  s.  9. 

Campb.  292.  (5)  MaxweU  v.  Mayre,    1  Bla. 

(2)  lb.  s.  17.   and  50  Qeo.  3.  Rep.  271—364.$  and  55  Geo.  3. 
c.  41.  8.  5.  c.  71.  as  to  hawkers^  &c.  in  Scot- 

(3)  Rex  r.  Redfeame,  4  T.R.  famd. 

274.  (6)  52  Geo.  3.  c  108.   s.  1. 

(4)  59  Geo.  3.   c.  41.    s.  23.  29  Geo.  3.  c  26.  s.  20. 

29  Geo.  3.  c.  26.  s.  21.     9  &  10  (7)  52  Geo.  3.  c.  108.  s.  2. 
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No  pencHi  coming  within  the  description  of  the  statutes  as  a  Disqualificatiom. 
hawker  or  pedlar^  can  lawfully,  either  by  opening  a  shop  and  ex- 
posing goods  to  sale  by  retml  in  any  place  in  which  he  is  not  a 
householder  or  resident^  or  by  any  other  means>  sell  goods, 
either  by  himself  or  any  other  person,  by  outcry  or  auction, 
under  a  penalty  of  if  50  (1).  Upon  this  regulation  it  has  been 
held,  that  a  person  travelling  from  town  to  town,  and  having 
packages  of  books,  &c.  sent  after  him  by  public  conveyance,  and 
taking  rooms  at  each  town,  and  there  selling  such  books  by  re* 
tail  by  auction,  is  a  trading  person  within  the  meaning  of  the 
act  (S) ;  and  a  licensed  auctioneer  going  from  town  to  town 
m  a  puUic  stage  coach,  and  sending  goods  by  public  waggons, 
and  seUing  them  on  commission,  by  retail  or  by  auction,  aC  the 
di£fereot  towns,  is  a  trading  person  within  the  meaning  of  this  sec- 
tion, and  must  take  out  a  hawker's  and  pedlai-'s  licence  (S).  But 
a  licensed  hawker,  (^lening  a  room  in  a  place  in  which  he  is  not  a 
householder,  nor  a  usual  resident,  and  seUing  there  by  retail,  does 
not  comnut  an  ofibnce  within  this  statute,  for  to  constitute  the 
ofienee,  the  selling  must  be  by  outcry,  &c.,  or  by  some  mode  of 
sale  at  auction  (4).  Such  hawker  or  pedlar  cannot  sell  teas  or 
spirits,  though  he  have  a  permit,  under  all  the  penalties  of  being 
without  a  licence  (6)*  So  if  a  pedlar  have  in  his  possession  foreign 
cambric  or  French  lawn,  he  forfeits  it,  his  other  goods,  and  his 
Hcence(6)*  An  hawker  convicted  of  ^dealing  in  goods,  either 
smuggled  or  fraudulently  obtained,  forfeits  his  licence,  and  is  in- 
cqiBhle  of  obtaining  a  new  one,  besides  incurring  the  penalties 
fiir  such  illicit  trading  (7).  Any  person  duly  licensed  to  trade  as 
an  hawker  and  pedlar  may  set  up  trades  in  any  place  where  he  is 
a  resident,  though  not  brought  up  seven  years  apprentice,  not- 
withstanding the  5  Eliz.  to  the  contrary ;  and  if  prosecuted,  may 
plead  the  general  issue^  and  have  double  costs  (8) ;  and  no  such 
persons,  their  wives,  or  children, ,  can  be  removed,  until  they 
beedme  actually  chargeable  to  such  parish  or  place  (9).  All  pecu- 
niaiy  penalties  above  J^20  may*  be  sued  for  in  the  courts  at 
Westminster,  if  not  exceeding  if  20,  before  a  justice  (10).  But 
imprisonment  under  the  act  is  not  to  exceed  three  months.  (11) 

(1)  50  Geo.  3.  c.  41.  s.  7.  and        (5)  9  Geo.  2.  c.  35. 

29  Geo.  3.  c.  26.  s.  16.  (6)  7  Geo.  3.  c.  43.  s.  7>8,  9. 

(2)  Dean  qui  tam  v.  King,  4  (7)  50  Geo.  3.  c.  41.  s.  16. 
Bamw.  &  Aid.  517.  (8)  50  Geo.  3.  c.  41.  s.  22. 

(3)  Rex  V.  Turner,  4  Barn.  &  (9)  Id.  ibid. 

Aid.  5  J  0.  (10)  29  Geo.  3.  c.  26.  s.  22, 23» 

(4)  Allen  v.  Sparkhall,  1  Barn.    50  Geo.  3.'  c.  41.  s.  24,  5. 
and  Aid.  100.  (1 1)  Id.  s.  24.  and  id.  s.  26,. 
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CHAP.  XL 

Of  Weights  and  Measures^  Ccms  and  Moneys   and 

Notes. 

npHE  appointment  of  standard  weights  and  measures,  wbich^  as 
the  criteria  of  value,  ought  to  be  as  certain  and  uniform  as  pos- 
sible, is  del^;ated  by  the  law  of  this  country  to  the  king,  as  in 
Normandy  it  was  vested  in  the  duke*  However,  although  this 
power  is  said  to  be  inherent  in  the  croWn,  it  has  been  exercised 
from  the  earliest  times  by  the  legislature  (1).  Lord  Coke,  in  his 
chapter  on  the  ancient  and  now  abolished  office  of  the  clerk  of 
the  market  of  the  king's  household,  observes,  that  it  was  part  of 
the  duty  of  this  officer  to  keep  a  court  and  enquire  of  weights 
and  measures,  whether  they  were  according  to  the  king's  standard 
or  not ;  and  for  that  purpose  to  make  process  to  sherifis  and 
bailii&  to  return  panels  before  him,  and  to  deliver  estreats,  into 
the  exchequer,  of  things  concerning  his  office  (2).  The  same 
author  observes,  that  in  his  time  the  exertions  of  this  officer  were 
not  much  required,  for  that  the  justices  of  assize,  justices  of 
oyer  and  terminer,  justices  of  the  peace,  sheriffi  in  their  tourns, 
aiid  lords  in  their  leets,  might  and  did  enquire  of  fake  wei^ts 
and  measures.  (3)  In  treating  of  this  subject,  we  shall  inquire, 
J^st,  what  are  the  standard  weights  and  me€isures\  secondly  how 
far  the  laws  for  observing  them  are  obligatory  on  the  public> — 
the  provisions  for  keeping  standards  in  market  towns  for  exa- 
mining weights  and  measures,  and  destroying  such  as  are  found 
false  or  defective.  (4) 

The  standard  of  weights  was  originally  taken  from  corns  of 
wheat,  whence  the  lowest  denomination  of  weights  we  have  is 
still  called  a  grain ;  thirty-two   of  which  arc  directed  by  the 

(1)  Grand    Coutumier,   c  16.  Measures  will    be  found   in  the 

1  Bla.  Com.  274.  Api)endix.     As  to  Weights    and 

'  (27  4  Inst.  273.  Mea.su res  in  general  see  Burn,  J* 

(3)  Id.  ibid.  tit.  Weights  and  Measures. 

(4)  Tables    of   Weights    and 
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staUite  called  compositiomensurarum  to  compose  a  penny-weighty 
whereof  20  make  an  ounce^  twelve  ounces  a  pound,  and  so 
upwards; — and  upcHi  these  principles  the  first  standards  were 
made;  which,  being  originally  so  fixed  by  the  crown,  their' 
subsequent  r^ulations  have  been  generally  made  by  the  king  in 
parliament  Thus,  under  king  Richard  I,,  in  his  parliament 
holden  at  Westminster,  A.  D.  1197,  it  was  ordained,  that  there 
should  be  only  one  weight  and  measure  throughout  the  kingdom, 
and  that  the  custody  of  the  assize,  or  standard  of  weights  and 
measures,  should  be  committed  to  certain  persons  in  eveiycity  and 
borough  (1 },  from  whence  the  antientand  now  exploded  officeof  the 
king^s  aulnager,  whose  duty  it  was,  for  a  certain  fee,  to  measure 
all  cloths  made  for  sale,  seems  to  have  been  derived  (2).  This 
ordinance  of  king  Richard  was  frequently  dispensed  with  in  kuiir 
John's  tune  for  money,  which  occasioned  a  provision  to  be  made 
for  mforcing  it  in  the  great  charters  of  king  John  and  his  son  (8). 
These  original  standards  were  called  pondus  regis  and  menmra 
domini  regis;  and  are  directed,  by  a  variety  of  subsequent  statutes, 
to  be  kept  in  the  exchequer,  and  all  weights  and  measures  to  be 
made  conformably  thereto  (4').  The  legal  weights  in  common 
use  throughout  Great  Britain,  are  troy  and  avoirdupois ;  the 
former  (5)  consistingof  grains,  pennyweights,  ounces, and  pounds, 
whereof  twenty-four  grains  make  a  pennyweight,  twenty  penny- 
weights an  ounce,  and  twelve  ounces  a  pound,  by  which  bread  (6 ), 
gold,  silver,  and  apothecaries  medicines  are  weighed ;  and  to  this 
weight  com  "measures  are  reducible,  as  8lbs.  troy  make  a  gallon, 
16lbs.  a  peck,  and  consequently  64lbs.  a  bushel.  The  statute 
12  H.  7.  c.  5.  directs  that  every  bushel  shall  contain  8  gallons 
of  wheat,  and  every  gallon,  8lbs.  troy,  and  every  pound,  1 2  ounces 
on  the  penalty  of  J^20,  upon  every  city,  borough,  town  or  place 
having  the  keeping  of  common  measures,  that  shall  keep  any 
other  bushel  or  gallon  (7).    And  by  the  statute  IS  &  14  W.  3. 

(1)  Hoveden,  Matth.  Paris.  (5)  2  Beawes,  L.  M.     See  4 

(2)  1  Bla.  Com.  275,  G.  abo-  Inst.  273.  Com.  Dig.,  Leet,  L.  6. 
liabed  by  11  &  12  W.  3.  c.  20.  ;  Dal  ton  c.  1 12.  Noble  v.  Dureil, 
and  see  67  Geo.  3.  c.   109.  Com.  3  T.  R.  274. 

Dig.  lit.  Trade,    (C.   5.)  Hard.         (6)  4  Inst,  273;  incorporation 

205.215.  towns.    See '2  Beawes,  313.    But 

(3 )  9  H.  3.  c.  25.  see  31  Geo.  2.  c. 29.  8.5.  by  avoir- 

(4)  14  EdW.  3.    St.  1.  c.  12.     dupois. 

25Ed.3.  St.  5.  C.10.  16Ric.2.  ,  (7)  And  see  22  Car.  2.  c.  8. 
c.  3.  8  Hen.  6.  c.  5.  11  Hen.  6.  22  &  23  Car.  2.  c.  12.,  and  cases, 
c.  8;  1 1  Hen.  7.  c.4.  22  Car.  2.  c.  8.     infra. 
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c.  5*  a  legal  Winchcsler  bushel,  according  to  the  standard  in 
the  exchequer,  shall  be  round,  mth  a  plain  bottom  18i  inches 
wide  throughout,  and  eig^t  inches  deep*  Liquid  meat$ere$ 
are  also  dependent  on  this  weight,  as  thrir  conca^ties  corres- 
pond in  their  di£fer^it  sixes  thereto,  from  a  pint,  consisting 
of  12  ounces  or  a  pound,  up  to  a  ton,  containmg  252  gallons* 
and  wdighing2016lbs.9  or  1890  avoirdupois;  two  pints  make  a 
quart,  four  quarts  a  gallon,  containing  231  cubical  inches; 
6S  gallons  a  hogshead,  42  a  tierce,  126  a  pipe^  and  252  a  ton  of 
brandy>  cider,  wine,  &c.  Refiners  and  jewellers  also  make  use  of 
this  fjseigJU  in  part;  the  former  calling  their  smallest  fractions 
blank*  of  which  24  make  a  perils  20  perits  a  droite^  20  droites 
a  roite^  20  mites  a  grain,  and  then  as  above*  The  jewellers 
divide  the  ounce  into  152  parts  or  carats,  a$id  those  into  gnuns, 
whereof  four  make  a  carat.  (1).  By  avoirdbqfoU  weight  (2), 
which  wi|s  introduced  by  custom,  but  allowed  by  the  statute 
compositioponderumf^U  gross  goods  and  base  metal  are  weighed; 
such  as  grocery,  drugs,  resin,  pitch,  tar,  tallow,  soap^  butter  (3), 
cheese,  iron*  lead^  copper,  alum,  flesh,  wax,  wool,  hemp^  flax, 
steel.  Sec.,  ^nd  bread  by  31  O.  2.  c.  29 ;  its  component  parts 
are^  drams,  ounces,  &c.;  of  which  16  drams  make  an  ounce,  16 
ounces  a  pound  (3),  28  pounds  a  quarter  of  a  hundred  weight 
or  1 12  pouifds,  and  20  hundred  weight  or  2240  pounds  a  ton ; 
but  besides  this  hundred  weight  there  is  another,  called  the 
stannary  hundred,  by  which  .tin  Scc^  is  weighed  to  the  king* 
The  avoirdupois  ounce  is  lighter  than  the  troy  ounce  by 
near  a  twelfth  part,  51  ounces  troy  being  equal  to  66  avoir- 
dupois; but  the  avoirdupois  pound  is  heavier  than  the  troy, 
1?  pounds  of  this  latter  being  equal  to  fourteen  pounds  of  the 
other.  Wool  is  generally  sold  by  the  tod  or  dove,  allowing 
seven  pounds  to  the  dove^  14  pounds  to  the  stone*  28  pounds  to 
the  tod,  128  pounds  to  the  wey,  364  pounds  to  the  sack*  and 
4368  pounds  to  the  last.  Lead  is  bought  by  the  fodder*  which 
at  London,  Newcastle,  &c*  weighs  Id^  hundred  weight  of 
112  pounds ;  but  at  Hull,  19^  stannary -hundred  of  120  pounds ; 
ahd  at  Chester,  &c*,  it  is  still,  different*  In  Essex,  butter  and 
cheese  are  weighed  by  the  dove  or  half  stone,  being  8  pounds ; 

(1)  See  Stat.  Comp.  Mens*  13  &  14  Car.  2.  c.  26.  4  lust.  273. 
31£d.  U  12  Hen.  7.  s.  5.  4  Inst.  (3)  Noble  v.  DureU,  3  T.  R. 
274.  271. ;  and  see  the  sUtutes  there 

(2)  See  Com*  Dig.,  Leet^  L.  7.    collected* 
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of  whidi  SSy  or  256  pounds  18  a  w^ ;  batinSiiffidkt  42  dares 
0r  836  pounds  are  allowed  to  the  wey.     Of  batter,  a  firkin 
mutt  we^  66  pounds^  and  that  of  soap  60  pounds;  and  four 
firidns  of  ather  make  a  barrel.    The  stone  of  beef  at  London 
IS  8  pounds,  but  in  the  country  it  is  commonly  14  pounds;  horse- 
facers  also  reckon  14  pounds  to  the  stone;  and  it  is  the  same 
with  iron,  shot,  or  wool ;  double  the  quantity  of  iron  and  shot 
bdng  called  a  quarter ;  though  a  stone  of  sugar,  cinnanum, 
nutmegs,  pe{^r,  or  alum,  is  but  18|  pounds.    A  fiiggot  of 
steel  is  120  pounds,  and  a  burden  of  gad  steel  180  pounds.    A 
barrel  of  gni^x>wder  is  100  pounds,  and  24  barrels  make  a  last. 
A  seam  of  glass  is  24  stone  of  five  pounds  each,  or  120  pounds. 
A  truss  of  hay  56  pounds ;   and  a  load  or  ton  of  it  516  truaseB ; 
raw  silk  is  sold  here  by  the  pound, as  it  is  called,  of  24  ounces; 
or  more  properly  one  pound  and  a  half  avoirdupois ;  but  organ- 
zines,  traines,  Stc  by  die  common  pound  of  16  ounces  (1).   The 
last  of  Great  Britain  and  Ireland  contains  10^  quarters;  the 
quarter  is  eight  bushels,  and  each  bushel  8  gallons  or  4  pecks, 
die  last  being  equal  to  that  of  Amsterdam.    The  long  or  appli- 
calive  measures  are  the  yard  and  ell,  the  former  for  measuring 
all  silks,  woollens,  &c.  the  latter  used  only  for  linens. 

Most  nations  have  r^^lated  the  standard  of  measures  of 
lengfh  by  comparison  with  the  parts  of  die  human  body ;  as  the 
palm,  the  hand,  the  span,  the  foot,the  cubit,  the  ell  (ulna  or  arm), 
the  pace,  and  the  iadiom.     But  as  these  are  of  diflerent  dimen- 
sions in  men  of  different  proportions,  our  ancient  historians 
inform  us,  that  a  new  standard  of  longitudinal  measure  was 
ascertained  by  king  Henry  the  first,  who  commanded  that  the 
ulna  or  ancient  ell,  which  answers  to  the  modem  yard,  should 
be  made  of  the  exact  length  of  his  own  arm  (2).    And  one 
standard  of  measures  of  length  being  gained,  all  others  are 
easily  derived  firom  thence,  tho^e  of  greater  length  by  multi- 
plying, those  of  less  by  subdividing,  that  original  standard.  Thus 
by  the  statute  called  composUo  idnarum  et  periiearum,  five  yards 
and  a  half  make  a  perch,  and  the  yard  is  subdivided  into  three 
leet,  and  each  foot  into  twelve  inches,  which  inches  will  be  each 
of  die  length  of  three  grains  of  barley.   Superficial  measures  are 
derived  by  squaring  those  of  length,  and  measures  of  capacity 


(I)  Stat. Comp. Pond.  25Edw.  (2)  WU.Malmb.in  ritMeii.  1. 
3.  c.  9.  31  Ed.  3.  c.  8.  11  Spelni.Hcn.l.  apudWilkin8,299. 
Hen.  7.  c.  4.    Dav.  8.  b. 
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by  cubing  them  ( 1 ),  the  modern  ell  bdng  a  yard  and  a  quarter.  It 
may  also  here  be  added^  that  a  geometrical  pace  is  reckoned  five' 
feet,  a  fadom  or  fathom  six  feet,  a  rod,  pole^  or  perch  sixteen  feet 
and  a  half^  and  of  these  forty  make  a  furlong,  and  eight  furlongs 
an  English  mile,  which  by  a  statute  of  Henry  the  eighth  ought 
to  be  1760  yards,  or  5280  feet,  that  is,  280  feet  more  than  the 
Italian  mile.  (2) 

All  measures  whatsoever  are  either  receptive  or  applicative. 
The  measures  of  capaci^,  or  receptive  measures,  are  again  com- 
prehraded  under  the  denonnnation  of  liquid  and  dry  measures. 
The  liquid  for  wine,  brandy,  vinegar,  cider,  beer,  ale,  and 
such. other  goods.  The  dry,  for  grains,  salt,  coals,  and  the 
like.  Applicative  measures  are  either  the  yard,  ell,  cane,  aune, 
and  other  such  measures,  for  linen  and  woollen  doths,  silks, 
laces,  ribbons,  and  other  such  goods,  or  the  inch,  foot,  &c. 
for  wood,  or  other  longer  measures  of  that  nature  for  land«  8ec. 

The  standard  measures  being  thus  established,  the  laws  for 
observing  them  are  obligatory  upon  the  public.  Thus  the 
Stat.  16  Car.  2.  c.  19.  enacts,  that  whoever  shall  sell,,  buy,  or 
keep  any  other  weight,  measure,  or  yard,  not  according  to  the 
standard,  or  keep  any  such  whereby  any  thing  is  bought  or  sold, 
shall  forfeit  five  shillings  on  conviction  before  one  justice,  mayor, 
or  other  head  officer,  on  oath  of  one  witness ;  to  be  levied  by  the 
churchwardens  and  overseers,  or  some  or  one  of  them,  to  the 
use  of  the  poor  by  distress.  In  default  of  distress,  imprison- 
ment till  paid  (3).  But  water  measure,  viz.  five  pecks  to  the 
bushel  in  sea-port  towns,  was  to  continue  as  usual  (4),  except  in 
the  measuring  of  com  or  grain,  ground  or  unground,  and  salt  (5). 
The  Stat.  22  Car.  2.  c.  8.  enacts,  that  if  aiiy  person  shall  sell  any  sort 
of  com  or  grab,  ground  or  unground,  or  any  kind  of  salt  usually 
sold  by  the  bushel,  by  any  other  bushel  or  measure  than  agree- 
able to  the  standard,  marked  in  his  majesty's  exchequer,  com- 
monly called  the  Winchester  measure,  containing  eight  gallons 
to  the  bushel,  strucken  even  by  the  brim  by  the  seller,  and 
sealed,  he  shall  forfeit  forty  shillings  on  conviction  before  one 
justice  mayor,  or  other  head  officer,  on  oath  of  one  witness,  to 
be  levied  by  the  churchwardens  and  overseers,  or  some  one  of 


(1)1  Bla.  Comm.  274,  5.  (4)  Id.  s.  7^ 

(2)  2  Beawes,  332.  (5)  22  Car.  2.  c.  8.  s.  2. 

(3)  J  6  Car.  1.  c.l9.  «.  2. 
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them,  to  the  use  of  the  poor  by  distress ;  in  default  of  distress, 
imprisonment  till  paid  (1).     And  by  22  &  23  Car.  2.  c.  12., 
whoever  shall  sell  or  buy  any  corn,  ground  or  unground,  or  salt, 
in  any  other  measure,  and   that  without  shaking  the  bushe) 
by  the  buyer,  shall  forfeit  beside  all  the  com,  grain,  or  salt  to 
the  person  or  persons  complaining  (2).     A  custom  to  sell  com 
by  any  other  than  the  Wincliester  measure  is  therefore  illegal 
and  void  (3).     And  the  statutes  are  not  repealed  by  subsequent' 
acts,  which  allude,  for  other  purposes,  to  an  existing  customary 
measure  (4).     If  the  reddendum  in  a  renewed  lease  be  ^*  so  many 
quarters  of  com,''  it  will  be  understood  to  mean  quarters  rec* 
koning  the  bushel  at  eight  gallons,  although  old  leases  before 
the  Stat.  22  &  23  Car.  2.  contained   the  same  reddendum^  and 
although,  till  lately,  the  lessees  paid  by  composition,  reckoning 
the  bushel  at  nine  gallons  (5) .     So,  a  custom  that  every  pound 
of  butter  sold  in  a  particular  market Jtown  shall  weigh  eighteen 
ounces  is  invalid ;  for  no  rule  can  prevail  in  opposition  to  the 
statutes ;  if  it  could,  said  lord  Kenyon,  it  might  as  well  be  con- 
tended that  a  custom  might  prevail  in  a  particular  place,  that  a 
les^  number  of  days  than  seven  should  constitute  a  week,  or  that 
a  less  space  of  ground  than  an  acre  should  be  called  an  acre  (6}« 
But  the  statutes  do  not  render  it  illegal  to  sell  butter  in  lumps, 
each  containing  more  or  less  than  a  pound,  provided  the  sale  be 
not  specifically  of  a  pound  (7).     Where  a  consignee  in  this 
country  had  purchased  100  lasts  of  wheat,  the  freight  was  held 
to  be  recoverable  for  so  many  lasts  as  in  the  bill  of  lading  English 
measure,  though  the  last  at  Dantzic,  from  whence  the  com  was 
shipped,  was  larger  by  a  difierence  varying  from  -jV  ^  iV  ^^^ 
the  English  measure,  and  in  this  case  was  estimated  by  the  jury 
at  about  96  Dantzic  lasts  to  the  100  English.  (8) 

The  standard  weights  and  measures  are  directed  to  be  kept 
throughout  the  kingdom^  and  examiners  are  to  be  appointed  by 
the  magistrates  first  By  various  statutes,  from  14  Ed.  S.  st.  I. 
c.  12.  to  37  Geo.  3.  c.  30.,  directions  are  given  for  sending 

(1)  22  Car.  2.  c.  8.  s.  2.  (5)  The  Master,  &c.    of  the 

(2>  22  &  23  Car.  2.  c.l2.  s.  2.  Hospital    of   St.  Cross    v.  Lord 

(3)  Hocldn  v.  Cooke,  4  T.  R.  Howard  de  Wdden  and  another, 
314.    The  Master,  &c.    of    St.  6T.R.  338. 

Cross  v.  Lord  Howard  de  Walden,  .    (6)  Noble  v.  Durell  &  others, 

6  T.  R.  338.    Rex  v.  Major,  4  3T.R.27K 

T.  R.  760.    R.  V.  Arnold,  5  T.  R.  (7 )  Id.  ibid* 

353.  (8)  Mailer  v.  Living,  4  Taunt. 

(4)  4  T.  R.  753.  102. 
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measures*  according  to  the  standard  in  the  exchequer,  into  the 
difierent  parts  of  the  kingdom  (1).    The  statute  8  Hen.  6.  c.  5. 
provides^  that  in  every  city,  borough,  and  town,  there  shall  be  a 
common  balance,  with  common  weights  sealed,  and  according  to 
the  standard  of  the  exchequer,  upon  the  common  cost  of  such 
city,  borough,  or  town,  in  the  keeping  of  the  mayor  or  constable, 
on  pain  of  j^lO  for  every  city  making  default,  for  a  borough  £5y 
and  a  town  where  there  is  a  constable,  forty  shillings ;   at  which 
balance  all  the  inhabitants  may  freely  weigh  without  any  fee, 
except  of  foreigners,  for  every  draught  within  the  weight  of 
forty  pounds,  a  &rthing;  and  for  every  draught  betwixt  for^ 
pounds  and  one  hundred  pounds,  a  halfpenny ;  and  for  every 
draught  betwixt  one  hundred  pounds  and  one  thousand  pounds, 
a  penny  at  the  most.     And  justices  of  the  peace,  mayors,  buliffi, 
and  stewards  of  franchises  may  enquire  of  offenders  against  this 
ordinance,  and  do  execution  of  those  that  are  found  faulty,  by 
inquests  or  by  their  own  examination.     By  the  22  &  23  Car.  2. 
c.  12*  the  derk  of  the  markety  and  where  there  is  none^  the 
mayor  or  head  o£Scer,  or  other  person  having  benefit  of  the 
milrket,  shall  cause  to  be  sealed  all  measures  duly  gauged  brought 
to  him  io€  that  purpose  (2);   and  by  22  Car.  2.  c.  8.  if  any 
mayor,  lord  of  the  liberty,  or  other  person  authorized  to  mark 
or  seal  measures,  shall  neglect  or  refnse,  being  required  to  seal 
^r  mark  any  bushel,  half-bushel,  or  peck  duly  gauged,  he  shall 
forfeit  for  the  first  offence  j^5,  and  for  every  other  offence 
iSlO,  on  ccmviction,  by  presentment,  or  indictment  at  the  comity 
sessions,  half  to  the  prosecutor,  and  half  to  tlie  poor;   to  be 
levied  by  distress,  and  for  default  of  distress,  to  be  imprisoned 
by  warrant  of  the  justices  at  such  sessions   till  payment  be 
made  (3) ;  and  no  person  shall  take  for  sealing  or  marking  a 
bushel  more  than  one  penny ;  for  an  half  bushel  or  peck  more 
than  one  halfpenny;  for  a  gallon,  pottle,  quart,  pint,  or  half- 
pint,  more  than  one  farthing ;   and  if  any  person  shall  take 
more,  he. shall  forfat  j£B  to  the  poor,  on  conviction  before  one 
justice,  by  the  oath  of  one  witness,  to  be  levied  by  the  church- 
wardens or  overseers  by  distress;  in  de&ult  of  distress,  imprison- 
ment till  paid  (4) ;  and  the  mayors  and  other  head  officers  in 
market  towns  shall,  twice  a  year  or  oflener  cause  all  wei^ts 
and  measures  within  the  same  to  be  brought  before  them  and 

(1)  Dick.  J.  tit.  Weights  and  (2)  s.  4. 

Measures.  Biuro,  J.  tit.  id.  sect.  2.  (3)  s.  3. 

31  Ed.  a.  St.  1 .  c.  2.     12  Hen.  7.  (4)  s.  4. 
c.  5. 
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CTamined,  and  sach  as  th^  find  defecdve^  to  be  broken  and 
burnt,  and  the  offender  shall  forfeit  to  the  mayor  or  other 
officer,  for  the  first  time,  six  shillings  and  eight-pence ;  for  the 
second  time>  thirteen  shillings  and  four-pence;  and  the  third 
time,  twentjr  shillings  and  be  set  on  the  pillory.  Two  jusdcea, 
one  to  be  of  the  quorum,  may  hear  and  determine  the  defiinlts  of 
the  said  mayors  or  other  head  officers  in  that  behalf  and  also  of 
all  buyers  imd  sellers  doing  contrary  to  the  statute,  as  well  by 
examination  as  by  inquiry  and  set  fines  and  amerciaments,  and 
make  process  thereupon,  as  if  they  were  indicted  before  them 
for  breaking  the  .king's  peace  (1).  Also  the  constable  shall 
search  if  any  persons  use  any  other  measure  than  according  to 
the  standard,  or  shall  strike  in  any  other  manner  than  even  by 
the  wood  or  brim,  or  shall  sell  or  buy  by  a  measure  unsealed ; 
and  if  he  find  any  unsealed  measure,  he  shall  break  the  same, 
and  shall  present  the  offenders  at  the  next  private  or  quarterly 
sessions  (2).  If  any  mayor  or  odier  head  officer  shall  sufier  any 
other  measure  to  be  used  than  according  to  the  standard  and 
sealed,  he  shall  forfeit  <3^5,  half  to  the  prosecutor  and  half  to  the 
poor^  on  conviction  by  presentment  or  indictment  at  the  county 
sessions,  to  be  levied  bydistress,andfor  default  of  distress  to  be  im- 
prisoned by  warrant  of  the  justices  till  paid  (S).  Balances  and 
weights  of  exchequer  standard  are  also  to  be  kept  in  all  mills, 
on  a  penalty  of  twenty  shillings,  which  may  be  examined  by  the 
perscms  appointed  under  35  G.  3.  c  102.,  and  millers  must 
wei^  com  brought  to  them  for  grinding  both  before  and  iafter  it 
is  ground,  under  a  penalty  of  forty  shillings  (4)«  Notwith- 
standing  the  punishments  aforesaid  i^pointed  by  statute  for 
sdling  by  fiilse  weights  and  measures,  it  is  also  an  ofience  at 
the  common  law^  and  may  be  punished  by  indictment,  fine^  and 
in^risoDment.  (5) 

• 

Tlie  justices  of  the  peace  at  every  quarter  sessions  were  re* 
quired,  by  the  statute  35  6.  3*  c.  102.  to  appoint  perscms  to 
examine  weights  and  balances^  and  to  seize  and  destrcgf  those 
that  were  fidse  or  unequal^  and  a  penalty  was  imposed  on  the 
person  in  whose  possession  the  same  were  found,  which  part  of 
the  said  act  is  by  37  G.  3.  c.  143.  repealed  (6) ;  and  it  is  en- 
acted (7)>  <^  that  the  justices  at  their  respective  petty  sessions 


(1)  11 

(2)  22 


Hen.  7.  c.  4.  (5)    Cowp.   324.     3  Chitty's 

22  Car.  2.  c.  8.  a.  6.  Crim.  L.  995. 

(3)  22  &  23  Car.  2.  c.  12.  s.  3,  (6)  35  Geo.  3.  c.  102. 

(4)  36  Geo.  3.  c.  85.  (7)  37  O^.  3.  c.  143.  s.  I. 
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witliin  their  divisions,  districts,  and  places,  may  appoint  one  or 
more  person  or  persons,  who  shall  have  power  to  examine  the 
weights  and   balances  within  such  division^  district,  or  place." 
This  section,  however,  only  extends  to  such  divisions,  &c.  as 
were  knowii  and  recogfiized  at  the  time  when  the  act  passed, 
and  therefore  an  appointment  made  under  this  act  at  a  petty 
sessions  by  two  justices   for  a  district,  which  they  had,  without 
the  consent  of  the  other  magistrates,  created  within  the  last  five 
or  six  years,  was  held  to  be  illegal  (1).  The  person  so  appointed 
(having  been  first  sworn  duly  and  faithfully  to  execute  such  office) 
is  required  by  the  statute,  as  often  as  the  said  justices  shall  direct, 
in  the  day-time  to  enter  into  the  shop,  mill,  house,  outhouse,* 
and  other  premises  near  thereto,  and  Into  the  stall  or  standing 
place  of  every  person  who  shall  sell  by  retail  and  weight  any 
wares^  provisions,  goods,  or  chattels  whatsoever,  and  search 
for,  view,  and  examine  all  the  weights  and  balances,  and  seize 
those  not  according  to  the  standard  in  the  exchequer,  or  any 
false  or  uneiqual  balance  there  found,  and  shall  detain  the  same 
to  be  produced  at  such  petty  sessions,  upon  hearing  the  infor* 
mation ;  and  the  person  in  whose  custody  the  same  shall  be  found, 
shall,  upon  conviction  in.such  petty  sessions  upon  view,  confession, 
or  oath  of  one  witness,  forfisit  not  exceeding  twenty  shillings, 
nor  less  than  five  shillings,  as  such  sessions  shall  think  fit,  to- 
gether with   the  costs,  which  may  be  levied  by  distress,  by 
warrant  of  two  justices ;  who  shall  cause  such  false  weights  and 
balances  to  be  broken  and  rendered  useless,  and  the  materials 
thereof  to  be  sold,  and  the  money  arising  from  such  sale,  to- 
gether with  the  amount  of  such  forfeitures,  shall  be  paid  to  the 
treasurer  of  the  county,  to  be  applied  in  carrying  those  acts  into 
execution,  and  the  rjesidue,  if  any,  shall  go  to  the  county  stock; 
and  such  justices  shall  sign  a  return  of  the  sums  so  raised,  and 
cause  the  same  to  be  transmitted  to  the  clerk  of  the  peace  at 
every  quarter  session  (2) ;  and  the  justices  shall  purchase  for  the 
use  of  their  respective  counties,  out  of  the  county  rate^  proper 
'    weights  according  to  the  standard  in  the  exchequ^;  which 
shall  be  deposited  for  the  inspection  of  all  persons,  either  with 
the  respective  clerks  of  the  peace,  or  with  some  proper  person 
in  such  convenient  place  within  each  county  as  the  justices  shall 
direct,  and  shall  be  produced  by  ^e  person  in  whose  custody 


(1)  Rex  v.The  Justices  of  De«    salary.  - 
von»  1  Bar.  &  Aid.  ^88  on  a  man-        (2)  35  Ceo.  3.   &  102.    s.  2. 
damus  for  allowing  the  officer  his    37  Geo.  3.  c  143.  s.  2,  3. 
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Ihey*  are  lodged  (vpon  reasonable  notice),  at  $ajCh  time .  and 
plaoe  as  any  person  shall  by  writing  under  his  hand  require  and 
appoint,  on  paying  the  reasonable  charges  of  producing  the 
eflme(l};  and  the  sessions  may  allow  to  the  inspectors  so  ap- 
pointed, a  reasonable  reoompenoe  for  their  trouble,  to  be  psid 
out  of  the  county  rate  (2) .  But  if  the  majority  of  the  inhabitants 
of  any  parish,  township,  or  place,  be  desirous  that  any  person 
'ifaaU  be  specially  appointed  to  examine  the  weights  and  ba- 
lances within  sudi  place,  and  shall  at  a  Testry  to  be  holden  for 
that  puqpose,  nominate  one  or  more  substantial  householder  xx 
householders,  to  be  approved  at  the  petty  sessions  for  the 
:diY]8ion,  such  person  being  so  approved  shall  have  the  same 
power  .as  any  person  appointed  for  the  district  (3) :  provided 
«lso,  that  no  such  appointment  shall  be  made  until  the  inha- 
bitants have  procured  standard  we^hts  to  be  deposited  with  the 
ferzMt  so  appointed,  for  the  use  of  such  place;  and  such  pet^ 
aesdons  may  order  the  charges  of  procuring  such  weights,  and 
*tfae  reoompence  to  be  allowed  to  the  person  so  appointed  for 
his  trouble^  to  be  paid  out  of  the  poor  rate  of  such  place  (4). 
A  pexfion  datructing  the  officer  so  duly  authorized  to  examine 
sock  weights  and  hdances,  or  if  seller  or  retailer  refuse  to 
'^odui^  them  for  examination,  he  shall,  on  conviction  on  oath 
.before  one  justice,  forfeit  not  exceeding  forty  shillings  nor  leas 
thaafive  diSlings,  as  such  justice  shall  adjudge,  to  be  levied  and 
api^icdas^resaid(S^);  provided,  that  persons  punished  under 
due  act  shall  not  be  otherwise  punished  by  any  other  law  (6) ; 
*ai}d  courts  leet,  bodies  politic  or  corporate,  may  aj^oint  as 
before (7);  and  all  the  clauses  contained  in  35  G. S*.c.l02. 
jphall  continue  in  force  in  the  same  manner  as  is  ia  the  37  G.  S. 
.^Dficted,  except .  where  they  are  altered  or  repealed  by  that 
statute  (8).  A  form  of  conviction  is  given^  and  no  certiorari 
allowed.  But  it  is  provided  that  no  person  shall  be  prosecuted 
under  this  act,  without  information  on  oath  in  one  month  after 
the  <^Dce  is  committed  (9)«  AU  these  regulations  having  l)een 
fi>mid  ineffectual,  and  frauds  being  frequently  committed  by 
persons  using  fiilse  and  deficient  measures,  by  which  the  poor  an 
particular  were  greatly  irgured,  an  act  was  passed  in  the  55th  of 

(1)  35  Geo.  3k  c  102.  s.  7.  (5)  35  Geo,  3.  c.  102.  s.3. 

(2)  8.  4.    See  1  Barm  &  Aid.  (6)  Id.  s.  5.  ^ 
588.  (7)  Id.  8.  6. 

(3)  37  Geo.  3.  c.  143.  s.  4.  (8)  37  Geo.  3.  c.  143.  ».  5. 

(4)  Id.  %^h^  '  ■  •'  (9)  35  Geo.  3.  c.  102.  «..«•► 
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the  kiagy  which  after  redtiDg  these  griet»ncei  m  the  preamble^ 
^and  '<  diat  it  would  tend  to  {Mrevent  such  pernicious  and  frau- 
dulent prafctioes,  if  the  justices  of  the  peace  throngfaoiit  Engbmd 
and  Wales  were  empowered  to  appoint  proper  persons  to  extf^ 
mine  the  measures  within  their  respective  jurisdictions^  and  to 
punish  offenders  in  the  premises,^  provides  that  justices  in 
petty  sessions  may  so  appoint  one  or  more  proper  persons  to 
examine  measures  within  their  division  (1).    These  examtneis 
duly  appointed,  may  enter  shops  and  houses  and  places  of  sale 
^  any  person  selling  by  retail  any  goods  whattoever,  and  emt* 
'     mine  all  measures  of  capacity  therein,  and  seize  alt  deficient 
measures,  which  shall  be  forfeited  and  broken,  on  conviction  at 
the  petty  sessions,  together  with  any  sum  from  twenty  shillinga 
to  five  rilillings  as  a  penalty,  which,  together  with  the  costs,  maj 
be  levied  by  warrant  of  distress,  and  in  de&ult  thereof  impriscm* 
«9ent  not  exceeding  one  month,  or  till  paid  (d).    Obatructii^ 
•any  examiner  of  measures^  or  not  producing  measures  for  eu- 
minatton,  is  punished  on  conviction  bdbre  a  justice,  by  a  penalty 
from  JBb  to  forty  shillings,  to  be  recovered  as  before  men- 
ti<med  (3).    The  forfeitures  under  this  act  are  to  be  applied 
towards  defraying  the  expenoe  of  carrying  it  into  executioD>  and 
'  teturns  thereof  are  to  be  made  by  the  justices  to  the  derk  of 
the  jpeace  at  every  general  quarter^sessions  (4).    The  quarter 
Sessions  may  allow  reasonable  recompence  to  the  examiners  for 
trouble  out  of  the  county  rates  (5).  Justices  in  quarter  sessions  (^) 
may  purchase  proper  measures  for  the  use  of  their  regptcArt 
counties  and  other  limits,  to  be  deposited  with  the  clerks  of  the 
peace,  to  be  produced  by  them  on  notice  in  writing  given,  and 
reasonable  costs  of  production  paid.    The  majority  of  inha- 
i)itants  in  any  parish  or  place  desirous  that  any  persons  shatt  be 
"Jpeeiatty  appointed  to  examine  the  measures  therein,  are  em- 
powered to  nominiMe'five  householders  as  examiners  therein  (7)f 
proper  measures  having  been  first  obtained  (8).    Certiorari  to 
m  court  at  Westminster  is  expressly  denied  by  this  act  (9) ;  all 
|)roBecutions  itnust  be  founded  on  infonnotion  on  oath  within  six 
wedks  after  the  offence  committed,  and  persons  convicted  them- 
ttnder  are  not  liable  to  punishment  under  any  other  law  (10). 
0         » '  ■     ■  ■  '  ■■■'■.? 

(1)  55 Geo.  3.  c  43.  s.  1.  (6)  Qaaire.   See  s.S. 

(2)  s.  5.  (7)  s.  7. 
<3)  t.  3.  (8)  s.  8. 
(4)  t.  4.  (9)  s.  9# 
(5^s.5.  (10)  s.  l^andli. 
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The  power  of  corporate  bodies,  persons  appointed  at  courts  leet, 
and  other  persons,  to  examine  and  destroy  measures  in  their 
jurisdictions,  is  not  taken  away.  (1) 


The  monmf,  coin^  and  notes  of  a  country  are  used  both  as  ofcoim^moaty 
measures  of  value  and  as  equivdents  for  property:  In  this  last 
respect^  money  difiers  from  all  other  measures;  and  to  the  com* 
bination  of  the  two  qualities,  the  principal  difficulties  attending 
It  are  to  be  ascribed.  These  two  qualities  can  never  be  brought 
perfectly  to  unite  and  agree;  for,  if  money  were  a  measure  alone^ 
and  made  like  all  other  measures,  of  a  material  of  little  or  no 
value,  it  would  not  answer  the  purpose  of  an  equivalent;  and  if 
it  is  made  in  order  to  answer  the  purpose  of  an  equivalent,  of  a 
material  value,  subject  to  frequent  variations,  according  to  the  * 

price  at  which  such  material  sells  in  the  market,  it  fails  on  that 
account  in  the  quality  of  standard,  or  measure,  and  will  not 
continue  to  be  perfectly  uniform,  and  at  all  times  the  same.  In 
all  civilized  nations,  money  has  been  made  either  of  gold^  or 
silver,^  or  copper,  frequently  of  all  three,  and  sometimes  of  a 
metal  composed  of  silver  and  copper  in  certain  proportions 
commonly  called  billon.  It  has  been  found  by  long  experience, 
and  by  the  concurrent  opinion  of  civilized  nations  in  all  ages^ 
that  these  metals,  and  particularly  gold  and  silver^  are  the  fittest 
materials  of  which  money  can  be  made.  Oold  and  silver  are 
perfectly  homogeneous  in  them jblves^  for  no  physical  di£ferenoe 
can  be  found  in  any  pound  of  pure  gold  or  pure  silver,  whether 
the  production  of  Europe,  Asia,  Africa,  or  America;  they  are 
divisible  with  the  greatest  accuracy  into  exact  proportions  or 
parts.  From  their  value,  they  are  not  too  bulky  for  the  common 
purposes  of  exchange,  and  in  all  these  respects  they  serve  better 
than  any  other  material  as  an  equivalent.  Lastly,  they  are  less 
^consumable  and  subject  to  decay,  than  most  other  commodities. 
Certain  porticms  of  these  metals,  with  an  impression  .struck  on 
Aem,  by  order  of  the  sovereign,  as  a  guarantee  of  their  purity 
and  weight,  serve  as  coin  (2).  It  would  be  foreign  to  the  ob- 
ject of  this  work  to  enter  upon  the  numerous  political  ques- 
tions'  which  have  been  agitated,  especially  of  late  years,  with 
Ji»q;ard  to  buUicm  and  paper  currency  (3).     We  shall  content. 

—————  l»  li^— —  II  l«ll»ll-.l       ■  I       I  ■! I  ' 

(1)  See  55  Geo.S.c.  43.  s.  12.      Commerce,    446,    459.     3  Do. 

(2)  See  more  fully  Lord  Liver-    Index,  tit.  Money,  Bullion,  ShiU 
jpoel*s  tHMSt,  aad  2  Adolph.  1 67»  8.    liogs.    20  Pamphleteer,  53 1 . 
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ourselves  with  aa  outline  of  the  legal  provisions  affecting  the 
currency  and  tender  of  coin,  tokens,  and  notes,  including 
all  the  points  essential  to  a  merely  commercial  view  of  our 
subject.  • 

The. coining  of  money  is  in  all  states  the  act  of  the  sovereign 
power.  In  England  this  right  belongs  to  the  king,  as  the  foun- 
tain of  justice  and  the  arbiter  of  commerce ;  he  being  also 
entitled,  by  virtue  of  his  prerogative,  to  treasure  trove,  and  all 
mines  of  gold  and  silver  throughout  his  dominions  (1).  In  coin 
there  are  three  things  to  be  considered,  viz.  the  materials^  the 
impression,  and  the  denomination  (2).  With  regard  to  the  m^* 
terials  Sir  Eki  ward  Coke  lays  down  (5),  that  the  money  of  Englaod 
must  be  composed  either  of  gold  or  silver.  And  Mr.  Justice 
Blackstone  states,  that  no  other  was  ever  issued  by  royal 
authority  till  1672,  when  copper  farthings  and  balance  were 
coined  by  King  Charles  the  Second,  and  ordered  by  proclama- 
tion to  be  current  in  all  pa3m[ients  under  the  value  of  sixpence^ 
and  not  otherwise  (4*}.  This  copper  coin  is  not  upon  the  same 
footing  with  the  other  in  many  respects,  particularly  with  regard 
to  the  offence  of  counterfeiting  it,  which  though  made  felony  by 
11  G.  3.  c40.  is  still  clergyable  (5).  It  is  questionable,  how« 
ever,  whether  a  prosecutor  is  now  at  liberQr  to  proceed  for  the 
offence  as  a  misdemeanor  by  15  6.  2.  c.  28.,  which  punished  it 
with  two  years  imprisonment^  or  whether  it  is  merged  in  tha 
felony.  (6) 

.  As  to  the  impression,  the.  stamping  thereof  is  the  unquestion* 
able  prerogative  of  the  crown,  for  though  divers  bishops  and 
monasteries  had  formerly  the  privilege  of  coining  money,  yet,  ai^ 
observed  by  Sir  Matthew  Hale  (7),  this  was  usually  done  by 
special  grant  from  the  king,  or  by  prescription,  which  supposed- 
one,  and  was  therefore  derived  from  and  not  in  derogation  of 
the  royal  prerogative  (8).     Besides,  they  had  only  the  profit  of 


(1)  See  Bac.  Abr^  Prerogative, 
B.  8. 

(2)  1  Bla.  CoAim.  275,  6,  7. 
Comyns,  in  his  Digest^  ttt.  Money, 
adds  fixed  weight,  alloy,  the  king's 
authority,  and  proclamation,  citing 
Davies^  196. 

0)  2  Inst.  577. 

(4)  1  Bla.  €om.  277. 

(5)  11  Qeo.  3.   c.  40.    and 


37  Geo.  3.  c.  126. 

(6)  See  15  Geo.  2.  c.  28.  1 
East,  P.  C.  162.  Generally  on 
counterfeiting  coppercoin,  tor&p^ 
domestic,  and  tokens,  sq^  2  Ch«  on 
Cr.  Law.  106,  &c. ;  and  generally 
on  dejbasing  coin,  2  Adolph.  169. 

(7)  I  PI.  Cro.  191. 

(8)  Com.  D.,  Money,  B.  5. 
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the  ooinagey  and  not  the  power  of  instituting  either  the  impre»» 
«on  or  ijenomination)  but  had  usually  the  stamp  sent  them  from 
the  exchequer.  (1) 

Hie  denomination  or  value  for  which  the  ootp  is  to  pass  current 
is'  likewise  in  the  breast  of  the  king  (2) ;  and  if  any  unusual  pieces 
are  coined,  that  value  must  be  ascertained  by  praclamation*  In 
txdet  to  fix  the  value,  the  weight  and  fineness  of  the  metal  are 
to  be  taken  into  consideration  together.  The  business  of  the 
mint  is  conducted  by  several  ofiicers  formed  into  a  corporation. 
Previously  to  the  making  of  any  coin,  mint  indentures  are  exe- 
cuted between  the  king  and  the  corporation,  declaring  at  what  . 
rate  or  value  the  coins  therein  ordered  to  be  made  shall  be 
current.  To  ascertain  whether  this  contract  has  been  faithfully 
performed,  the  process  called  assaying  is  applied  both  to  the 
gold  and  silver  coin ;  for  as  each  has  some  portion  of  alloy,  it 
is  necessary  to  determine  whether  the  quanti^  allowed  has  been 
exceeded,  and  also  to  judge  of  other  particulars  relating  to  the 
weight  and  fashion  of  the  coins.  All  gold  and  silver  were  an«- 
ciently  coined  without  alloy  (3) ;  but  now  some  alloy  is  admitted 
into  the  standard  coin,  which  is  so  called  when  a  given  weight 
of  gold  or  silver  is  of  a  given  fineness.  The  pound  troy  of  gold^ 
consisting  of  22  carats  (or  twenty-fourth  parts)  fine  and  two  of 
alloy,  is  divided  into  44  guineas  and  an  half  of  the  present 
¥alue  of  21  s.  each ;  and  the  pound  troy  of  silver,  consisting  of 
11  ounces  and  two  pennyweights  pure,  and  18  dwts.  alloy,  is 
divided  into  66  shillings,  whether  coined  in  crowns,  half  crowns^ 
shillings,  sixpences,  or  smaller  coins  (4).  It  is  then  called 
esterling  or  sterling  metal,  a  name  for  which  there  are  various 
reasons  given,  but  none  of  them  entirely  satisfactory.  The  most 
probable  opinion  seems  to  be,  that  it  was  derived  from  the 
jBsterlbge  or  Easterlings,  as  those  Saxons  were  anciently  called 
who  inhabited  that  district  of  Germany  now  occupied  by  the 
Haose  Towns  and  their  appendages,  the  earliest  traders  in 
modem  Europe.  And  of  this  sterling  metal  all  the  coin  of  the 
realm  must  be  made  by  statute  25  Ed.  3.  c.  IS.  (5) ;  so  that  the 


•    (1)  1  BUi.Com.  2?7,  8.  277,  notes. 

(2)  Davies,  204.     Com.  Dig.,  (5)    25  Ed.  3.   c.  13.    As  to 
Money,  B.  4,  5,  &c.  etymology  of  term  sterhng,   see 

(3)  Com.  D.  tit.  Money,  B.  2.  1  B.  C.  278,  notes.     Hardres,  57. 

(4)  56  Geo.  3.    c.  68.    s.  3.  Com.   Dig.,    Money,    B.  2.     2 
Folkes  on  Coins,  19.    1  Bla.  Com.  Adolpb.  Pol.  St.  179. 
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kilig's  prerogatiye  seenn  iiot  to  extend  to  the  duungi^ 
or  enhancing  the  Talue  of  the  coin  below  or  above  the  sterling 
value  (1)9  thoogh'  Sir  Matthew  Hale  appears  to  be  of  another 
opinion  (2).  The  king  may  also  by  his  proclamation  legitimate 
fiyreign  coin,  and  make  it  current  here,  declariil|[  at  what  value 
it  shall  be  taken  in  pajrments  (S).  But  this  it  would  seem  oug^ 
to  be  by  comparison  with  the  standard  of  our  own  coin,  otber^ 
wise  the  consent  of  parliament  will  be  necessary  (4)«  Ttfe  king 
may  also  at  any  time  decry  or  cry  down  any  coin  of  the  kingdom, 
and  make  it  no  longer  current  (5),  by  which  it  becomes  only 
bullion,  and  cannot  be  tendered  after  as  monqr.  (6) 

Tofcciw.  Besides  the  legal  coins  of  the  realm,  there  have  been  in 

circulation  in  this  country  in  former  times,  tcikens  or  pieces  of 
metal,  passing  among  private  persons  by  consent  at  a  certmn 
value  (7).  They  were  made  current  in  England,  Ireland,  and 
Wales.  The  deficiency  in  quantity  of  copper  coin,  and  mistrust 
arising  from  the  quantities  of  counterfeits,  appear  to  have  oc* 
casioned  the  first  modem  appearance  of  tokens  as  issued  by  pri- 
vate persons  for  the  use  of  themselves  and  the  neighbourhood. 
Their  first  creation  was  by  the  Angle^ea  Copper  Company  in 
1787  (8).  Their  example  was  followed  by  others,  till  die  con- 
fusion and  degeneracy  in  size  and  value  of  other  issues  occasioned 
their  being  decried  (9) ;  and  a  very  late  act  has  provided  against 
the  issue  <^  any  more  copper  tokens,  by  penalties  against  the 
making  or  issuing  them  of  from  £5  to  J?l,  and  against  the 
circulating  them  from  10s.  to  2s.,  to  be  recovered  befor^  any 
justices,  with  a  saving  for  the  Birmingham  and  Sheffield  peony 
tokens  till  the  times  appointed  for  their  being  called  in  (10)* 
And  another  act  of  parliament  was  passed  in  the  same  reign^  to 
prevent  the  further  circulation  of  dollars  and  tokens  issued  by 
the  bank  of  England  for  the  convenience  of  the  public,  wbicb^ 
'  although  th^  were  impressed  with  the  image  of  the  sovereign^ 
and  protected  by  certain  statutory  rq^ti^ms,  were  notcoin^ 

(1)  2  Inst.  577.  (5)  1  Hale,  P.  C.  197. 

(2)  1  PI.  Cro.  194.  et  vid.  Com.        (6)  Dav.  206.  Com.  D.,MoDey» 
Dig.,   Money,    B.  7.    Bac.  Ab.,    B.  8. 

Pkerog.  B.  8.  (7)  See  2  Adolph.  P.  S.  175» 

(3)  Id.  197.    5  Co.  114.  b.    &c. 

Com.  Dig.,  Money,  B.  6. ;  snd  see        (8)  2^  Adolph.  1769  7. 
id.Trerogative,  I).  39.         .  (9)  Id.  ibid. 

(4)  Sed  qr.  per  Hplt,  2  Salk.         (10)  57  Geo.  3.  c.4€. 

446.     1  Hale,  P.  C.  196.  . 
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kanng  never  bten  recognized  by  royal  anthority  (1).  The  want 
of  cnrrency,  hoveTer,  aboat  this  time  was  so  preamg,  that  the 
period  for  the  circulation  of  the  bank  dollars  and  tokens  was  by 
another  act  extended  to  the  5th  July  1818,  and  the  tender  ct 
them  for  taxes,  stamps,  postage,  rent,  to  bankers  or  canrieri 
for  transmission  to  the  bank,  legalized  tilt  the  5tfa  April 
1819  (d). 

it  follows  as  a  consequence  of  the  doctrines  already  advanoed, 
with  regard  to  the  legitimation  of  coin,  that  a  creditor  is  not  in 
general  bound  to  accept  money  tendered  to  him,  unless  the 
tender  be  made  in  l^;al  coin.  And  it  was  enacted  by  the 
Stat.  14  OeOb  3.  c.  42.  that  no  tender  in  the  silver  coin  of  th« 
realm  of  a  sum  exceeding  j^25  should  be  a  legal  tender  within 
<jreat  Britain  or  Ireland,  for  more  than  its  legal  value  by  weight 
after  the  rate  of  5s.  2d.  for  each  ounce  of  silver  i  and  no  person 
to  whom  such  tender  should  be  made,  should  be  bound  by  it> 
or  obliged  to  receive  the  money  so  offered  in  payment.  But  a 
late  act,  66  Geo.  3.  c.68.  (3),  after  reciting  that  at  various  times 
.thereto&N^  the  coins  of  this  realm  of  gold  and  silver  had  been 
equally  a  l^al  tender  for  payments  to  any  amount,  and  great 
inconvenience  had  arisen  fixHn  both  those  precious  metals  being 
concurrently  the  standard  measure  of  value,  and  equivalent  for 
property,  and  that  it  was  expedient  that  the  gold  coin,  made 
aoGording  to  the  indentures  of  the  mint,  should  from  thence* 
forth  be  the  sole  standard  measure  of  value,  and  legal  tender  for ' 
payment,  without  any  limitation  of  amount,  and  that  the  silver  ' 
coin  should,  for  the  focility  of  exchange  and  commerce^  be  a 
legal  tend^  to  a  limited  amount  only ;  provided,  that  after  the 
passing  of  die  act,  the  gold  coin  of  the  realm  should  be  the 
only  legal  tender  throughout  the  U.  K.  for  all  payments,  except 
as  therein-after  provided^  and  that  the  said  gold  coin  should 
hold  such  weight  and  fineness  as  wdre  prescribed  by  the  present 
indenture  with  the  master  and  worker  of  the  mint  for  making 
gold  monies  at  his  majesty's  mint  in  London,  and  with  such 
dlowance  called  the  remedy,  as  was'^given  to  the  master  by  that 
indenture,  which  weight  and  fineness  were  declared  by  the  act 
to  be  the  standard  for  the  lawfol  gold  cmn  of  the  realm,  so  for 
as  related  to  gold  coins  of  the  denominations  then  in  use,  and 
apedfied  in  the  indenture;  andthat  in  case  any  gold  coin  of  any 


0)  57  Geo.  3.  c  113.  (3)    Contbued    during  Bauli; 

<2)  58  Geo.  3.  c.  13.  Jtestriciion  Act»  54  Q.3.  c.^2« 
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.  tfibar  denomination  should  thereafter  be  coiaed  at  die  miot  under 
•ny  luture  indentiu^  such  gold  coin  should  hcdd  the  lik« 
Mandard  in  fineness  as  the  gold  coins  of  the  present  denomina- 
tbns»  and  should  hold  a  weight  prcqxirtionate  to  that  of  the 
present  gold  coin^  accordii^  to  the  value  for  which  such  gold 
coins  of  any  new  dencMnination  should  be  declared  to  be  current* 
The  statute  then  declared,  that  after  such  day  as  should  be 
named  for  that  purpose  in  any  proclamation  issued  by  his 
majesty,  with  the  advice  of  his  privy  council,  the  regulaticm 
introduced  by  the  14  Geo.  S.  should  be  repealed,  and  that 
after  such  day,  no  tender  in  the  silver  coin  of  the  realm  of  mora 
than  forty  shillings  at  a  time  should  be  held  legal,  in  any  part 
of  the  U.  K.,  either  by  the  tale  or  weight  of  the  coin,  or  other- 
wise howsoever. 

A  tender  of  bank  of  England  nates  is  not  a  tender  kji 
coin,  and  cannot  be  pleaded  as  a  l^al  tender  'in  bar  to  an 
action  (l).  But  if  bank  notes  are  offered,  and  the  credir 
tor  does  not  object  to  them  on  that  account,  the  tender  i^ 
good  (2).  •  And  after  an  offer  to  pay  the  debt  in  bank  notes^  the 
4:reditor  is  deprived  of  his  remedy  by  arrest,  and  can  only  pro7 
ceed  by  serviceable  process,  the  affidavit  to  hold  to  bail  being 
required  by  the  bank  acts  to  state,  that  offer  has  been  made  to 
pay  the  sum  sworn  to  in  notes  of  the  governor  and  company  of 
the  bank  of  England,  expressed  to  be  payable  on  demand^ 
fractional  parts  of  the  sum  of  twenty  shillings  only  excepted  (3). 
So  on  a  proceeding  by  distress  or  poinding,  if  the  sum  dua 
and  costs  be  tendered  in  bank  notes,  the  tenant  is  entitled  to  a 
return  of  the  goods ;  and  if  a  larger  sum  be  insisted  upon,  and 
afl^rwardd  it  appear  that  no  more  was  due,  he  will  be  entitled 
to  all  costs  subsequent  to  the  tender;  but  any  remedy  the  land 
owner  may  have,  exclusively  of  a  distress  or  an  action  of  ^iect-> 
ment,  is  not  barred  by  such  tender  (4).  And  under  an  execution 
or  a  distress,  or  any  other  process  for  raising  or  levying  moneiyj 
the  officers  of  justice  may  receive  the  amount  in  bank  notes  ^ 
so  these  notes  may  be  paid  into  court;  but  they  must  be 
verified,  if  required,  by  the  oaths  of  the  parties  paying  them  (5). 
Bank  notes  may  also  be  accepted  by  the  collectors,  receiverai 

(1)  Gingby  v.  Oakes  and  an-  37  Geo.  3.  c.  91.  b.  8.  38Gecr.3.' 
iither,  2  Bos.  k  Ful.  526.  c.  1.  s.  8.    43  Geo.  3.  c.  18. 

(2)  Wright  V.  Reed,  3  T.  R.  (4)  52  Geo.  3.  c.  50.  s.  6. 
554.  Brown  v.  Saul,  4  Esp.  267.  53  Geo.  3.  c.  5.  54  Geo.  3.  c.  52. 
Lockyer  f.  Jones,  PeakeRep.  180.  (5)  52  Geo.  3.  e.  50.  s.  7,  8^  9. 

{3)  37  Geo.  3.    c.  45.    s.  9. 
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aad  other  officers  of  the  public  rey^ue  ftuthoqased  ta  receive  ihm 
same^  if  offered  to  be  so  paid>  where  there  are  no  fractional  part% 
of  the  sum  of  twenty  shillings  ( I) ;  and  these  notes,  being  com^ 
monlj  treated  as  money,  are  held  to  be  included  in  that  term 
within  the  meaning  of  the  annuity  act  (2) .    A  tender  of  a  bank 
note  for  a  large  sum,  firom  which  the  creditor  can  only  pay  him- 
self by  giving  change,  is  not  a  good  tender  of  the  smaller  sum  (S). 
But  a  tender  of  a  large  sum  in  monies  numbered,  from  which 
the  creditor  has  only  to  select  a  portion,  as  of  twenty  guineas  in 
payment  of  the  sum  of  ten  guineas,  is  valid,  if  the  account  on 
which  the  tender  is  made  be  specified  (4).     We  have  already 
seen  that  if  the  king  by  proclamation  decries  any  coin,  it  cannot 
afterwards  be  tendered  as  money,  but  is  only  bullion  (5) ;  and 
that  it  seems  the  established  opinion,  contrary  to  that  <^  Sir  Ed- 
ward Coke  (6),  that  the  king  may  make  base  or  mixed  monqr 
current  as  sterling  (?)•    Therefore,  if  an  obligation  be  to  pay  tio 
much  in  current  money  at  such  a  day,  and  before  the  day  the 
money  be  enhanced  by  proclamation,  payment  or  tender  of  the 
sum  in  the  enhanced  money  is  sufficient  (8) ;  and  the  rule  applies, 
diough  the  obligation  was  made  in  England,  for  payment  in  Ire- 
land, and  the  money  is  enhanced  there  only,  for  the  time  and 
place  of  pajrment  are  principaUy  to  be  regarded  (9).     So  if  the 
money  was  tendered  after  the  day  of  payment,  and  before  the 
enhancement,  for  there  was  a  default  by  not  tendering  it  at  the 
day  (lO).  But  if  money  be  tendered  at  the  day  in  pure  coin,  and 
afterwards  the  money  is  debased,  he  shall  have  the  value  of  thin 
coin  current  at  the  time  of  the  tender  (11);  or  if  a  manbeboul|4 
to  restitution  of  pure  coin  received  by  him,  and  payable  on 
request  (12).     So  when  a  bill  is  drawn  here,  and  payable  in  a 
foreign  country  in  foreign  coin,  the  value  of  which  is  reduced 
by  the  government  of  that  country,  it  is  said  that  the  bill  shall 

be  payable  according  to  the  value  of  the  money  at  the  time  it 

—  ■'"  '■  ■  —  ■  ■       -'  ■        . 

(1)  56 Geo.  3.  c.  68.  8.  18.         Money,  (B.)  4,  6,  7  and  8.     iBla. 

(2)  Wright  v.  Reed,    3T.R;    Com.  278.  note. 

5M*    17  Geo.  3.  e.  26.,  and  see        (8)  Com.  D.  Money^  B.  B.  cite#^ 

b3  Geo.  3.  c.  141.  s.  2.  Dav.  26,  (b). 

ifi)  J^uerbc^ v.Davi8,3Campb.        (9)  Id.  ibid.  Dav. 25.  (b)  27,  i* 
70.    Robinson  V.  Cook,  6  Taunt.         ( 10)  Id.  ibid.  comm.  semb.Dyer, 

336,7.  83  (a)  and  82. 
,  '(4)  Wade's  Case,  5  Co.  1  ]  6  a.        (11)  Id.  ibid.  comm.  sembl.Dav. 

Siva.  916.    Latch.  70.  27.    Drer,  82  (b). 


Y5)I 

.  <6)  2 

(7)  1 


Davies,  206.  (12)  Id.  ibid.  Bub.  Bav.  27.  b. 

Inst.  577,  8.  .        sed  ^d,  Dyr  83  a.  fer 2  I.  ia  marg. 

Hale,  P.C.  194.  Dayys,48^    ace. 


and  21, 2  2  (b),  25,  .48.  COto.Big. 
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vms  drawn  (1) ;  so  a  legacy  must  be  paid  in  the  cunrency  c^the 
country  in  which  the  testator  was  resident  when  he  nmde  his 
will  (2) ;  thus,  where  a  party,  liying  in  Ireland  or  the  West 
Indies,  gave  l^acies  by  his  will  generally,  they  are  payable  ae* 
cording  to  the  currency  of  those  respective  countries  (S) — a  Jbr^ 
tkri^  therefore,  where  the  legacy  was  specifically  left  in  siccaf 
rupees,  the  decision  of  the  court  was,  that  though  the  legucj 
were  paid  by  remittance  to  this  country,  the  payment  must  be 
according  to  the  current  value  of  the  rupee  in  India,  without 
regard  to  the  exchange  or  ezpence  of  remittance  (4),  and  widi 
interest  from  the  time  when  the  legatee's  rig^t  accrued.  (5) 

It  is  not  within  the  scope  of  the  present  discussion  to  enter 
into  those  provisions  of  our  criminal  code  which  relate  to  forgery 
and  other  ofiences  afiecting  the  circulation  of  bank  notes  and 
coin :  these  considerations  belong  more  peculiarly  to  treatises 
on  the  criminal  law  (6).  The  forgery  of  bank  notes  is  a  capital 
ofience,  and  several  laws  of  great  severity  have  been  made  for  their 
protection.  With  regard  to  the  liability  of  a  person  into  whose 
possession  a  forged  bank  note  may  come,  it  was  decided  in  a 
late  case,  that  where  A.  took  a  bank  note  in  the  course  of  busi- 
ness, which  he  paid  to  B.,  and  the  note  was  afterwards  stopped 
at  the  bank  as  forged,  and  is  brought  by  an  inspector  to  A.,  who 
immediately  paid  to  B.  the  amount  of  the  note,  and  refused  to 
give  it  up  to  the  inspector,  insisting  on  his  right  to  retain  it,  in 
order  to  recover  the  amount  from  the  person  from  in4iom  he  re- 
ceived it ;  the  inspector  was  not  justified,  in  the  absence  of  all 
suspicious  circumstances,  in  charging  A,  before  a  magistrate  with 
fek>niously  having  the  note  in  his  possession  knowing  it  to  be 
forged,  for  the  purpose  of  compelling  him  to  give  up  the  note ; 
for  that  the  possession  of  the  note  by  A.  was  legal  (7).  By 
possession,  under  the  stat.  46  G.  3.  c.  89.  is  meant  the  original 
possession  of  a  note  acquu-ed  in  an  illegal  mode,  and  not  a  sub- 
sequent possession  where  the  acquisition  of  it  was  1^.  (S) 

(1 )  Dacosta  v.  Cole.  Skinn.  272.    Ves.  j.  461 . 

.?v5^  2?,?*"*'  ^^^'  ^^^  ^-  (5)  Scmb.  admitted.    Id.  4M 

(2)  Toller  on  Executors.  3d  ed.  *  and  465. 

^^?;v  «r„.  (^)  HawkiD8.F.C.  Hale,P.e. 

(3)  WaUis  V.  Brigbtwell.  2  P.  East,  P.C.  and  2  Chitty,  Cr.  Uw» 
Wms.88,  9.  notel.  Saunders  v.  103,  &c.  1025.  of  treasons  and 
Drake,  2  Atk.  465.  1  P.  Wms.  other  offences  lelating  to  the  coin. 
696.  note  2.  2  Bro.  Ch.  Rep.  (7)  Brooks  v.  Warwick,  2^8Mk. 
38.  3  Id.  50.  389. 

(4)  CoekereU    v.  Baiber,    16        (8>Id.ibidL 
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CHAP.  XII. 

Of  the  Restraint^  Encouragement,  and  Protection  qf 
Trade,  whether  hy  the  King's  Charter,  hf  the  Common 
Law,  or    by  Acts  of  ParUament. — And  herein  qf 
Monopolies  and  exchmit^  Charters. — Of  Patents. — Of 
Corporations  and  ByeLaxvs  incident  thereto. — OfCon^ 
tracts  in  Restraint  of  Trade. — Of  Statutes  qf  Ap' 
prenHceship. — O/*  Literary  Property. — Qf  Bubbles, 
Forestalling,  Regrating,  and  Engrossing,  Conspira^ 
cies,  CheiOs,  and  False  Pretences,  Nuisances. — Otiier 
Fncouragements,  Sfc.  by  Exemption  Of  Goods  from 
Distresses,  Sfc. 

T^HE  domestic  trade  of  this  country  is  also  subject  to  numerous 
laws  which,  with  a  view  to  its  ultimate  adTanoement^  etther 
impose  BEsmticnoNS  upon  rights  which  would  be  otherwise 
unlimited  and  unqualified,  or  protect  the  interests  of  persons 
engaged  in  it  from  injuries  bj  which  they  are  peculiarly  liable 
to  be  assailed,  or  aflbrd  them  some  direct  encouraobmsht. 
The  RESTRAINTS  imposed  on  trade  depend  'either,  Jlrst,  upon 
the  king^s  charter,  in  considering  which  we  shall  have  occasion 
to  inquire,  1.  into  the  general  power  of  the  king  to  prohilMt  or 
restrain  trade,  2.  the  law  of  patente ;  and  S.  the  esUblishment 
6f  corporations ;  secondly,  the  restraints  by  bye-law  or  custom ; 
thirdly,  the  restraints  imposed  by  contract  ;^/!Mfr/A^,  those  in* 
troduced  by  act  of  parliament,  and  herein  of  literary  property. 
The  PROTECTION  of  trade  from  injuries  has  been  chiefly  attended  * 
to  in  the  laws  against  bubbles,  forestalling,  r^adng,  and  en* 
grossing;  conspiracies  to  raise  the  prices  of  provisions,  or  the 
rates  of  wages;  ch^ts  and  false  pretences;  nuisances  by  setting 
up  offensive  trades.  The  encouragement  held  out  to  trade  is 
further  observable  in  the  privilege^  which  tenants  have  of  rtr 
iQOving  artides  annexed  to  the  freehold  Sot  purposes  of  trade^ 
in  the  pj^otection  of  implements  of  trade  from  distresses^  fccw 


king's  preroga- 
tive. 
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i^ftheRe-         The  extent  of  the  king's  power  over  trade*  althomrli  it  lias 

attaints  on  trade.    .     ^  .  .        j  ,  •  .  .1.  1      , 

Fim,  By  the      in  tormer  times  occasioned  much  controversy,  is  now  established. 

At  common  law,  his  majesty  cannot  grant  a  charter  which 
operates  as  a  total  restraint  of  trade  (1),  nor  an  allowance  to  any 
particular  person  or  persons,  whether  by  grant,  commission,  or 
otherwise^  for  the  sole  buying  or  selling,  making,  workings  or 
using  of  any  thing  which  would  operate  bs  a  restraint  upon  the 
freedom  of  trade,  and  a  derogation  from  the  rights  of  the.pub- 
lie  (£).     Thus  a  grant  from  the  crown  in  the  reign  of  Queei^ 
Elizabeth,  reciting  the  inconveniences  which  arose  from  the 
frequent  making  and  use  of  playing  cards,  and  confining  the 
manufacture,  importation,  and  sale  thereof  to  a  particular  person, 
and  his  deputies  and  assigns,  was  holden  void,  as  being  an  un- 
lawful restraint  of  a  mechanical  trade,  and  in  effect  amounting 
to  a  monopoly  (3).     So  a  gi*ant  for  suppressing  the  making  of 
such  articles,  though  they  serve  only  for  pleasure,  and  are  pro- 
ductive of  public  inconvenience,  is  bad,  for  the  making  of  them 
is  a  lawful  occupation  (4).     So  the  king  cannot  grant  that  a 
corporation  shall  use  a  trade  at  a  particular  place  exclusively 
of  all  others  not  free  of  the  same  corporation,  although  a  custom 
to  that  effect  would  bb  good  (5) ;  or  that  only  one  hundred  per- 
sons shall  trade  to  a  certain  place  (6) ;  or  that  the  master,  war* 
dens,  and  fraternity  of  Trini^  Isle  in  Ireland,  shall  have  the  sole 
buying  and  selling  of  merchandize  imported  into  Dublin  (?) ; 
oi:  that  none  shall  practise  physic  without  a  licence  from  the 
eoll^e  of  physicians  (8) ;  or  that  the  grantee  alone  shall  have  the 
making  of  ordnance  for  battery  in  time  of  war  (9),  or  the  ex- 
portation of  kerseys  out  of  the  country  (10).     Nor  can  the  king 
grant  that  goods  shall   be  landed  at   a  paiticular  port;    as 
for  instance,  all  sweet  wines  at  Southampton,  and  not  else- 


'  (1)  Com.  Dig.  Trade,  D.  1. 
D.  4*  and  title  Prerogative,  D.36* 
3  Mod.  Rep.  126-131. 
..(2)  3  Inst.  181.  and  see  Com. 
Dig.  tit.  Trade,  D.  1.  and  D.4. 
and  instances  there  eited.  2  RoL 
Aht.  174.  1.  45.  ^  50.  Stat. 
38  £dw.  3.  See  as  to  patents  for 
new  inventions,  21  Jac.  1.  c.l6. 
and  infra.  '    • 

"iSy  The  case  of  monopolies* 
H  Col^e^  84. ;  and  see  Blanchard  v. 
Hill,  .2  Alk.  Rep.  484.  ' 


(4)  Com.  Dig.  Prerog.  D.  36. 
1 1  Co.  87  b. 

(5)  Com.  Dig.  Trade,  D.  1. 

(6)  Com.    Dig.    Trade,    D.  1. 

1  Rol.  Rep.  4. 

(7)  Com.  Dig.  Trade,    D.  1* 

2  Rol.  Rep.  113. 

(8)  Com.  Dig.  Trade,  Physi- 
cians, A.  D.  1 .  1  Rol.  Rep.  5« 
unless  confirmed  by  Parliament 
ibid. 

(9)  Godb.  254. 

(10)  Ibid, 
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where  (1);  nor  to  anabbot,  that  be  alone  sball  have  suck  $ 
port  (2) ;  nor  that  all  merchandize  imported  into  a  city  shatt  be 
left  at  die  guildhall  there  for  forty  days  {$).  So  for  other  and 
OMistitutional  reasons,  the  king  cannot  grant  a  new  office  widi 
ises  annexed  to  it,**-as  an  office  for  measuring  cloths  and  canvass, 
or  worsteds  (4)*  Nor  can  he  grant  a  charter  by  whicl\  a  forfeiture 
of  goods  would  be  incurred,— as  for  instance,  a  power  to  the 
dyeiis  to  search  cloths,  and  to  seize  such  as  are  not  dyed  with  log^ 
wood  (5}.  So  with  regard  to  the  trade  of  the  subjects  of  thi$ 
country  to  foreign  parts,  although  it  has  been  laid  down  that 
where  a  place  for  trade  is  discovered  at  the  great  peril  and  ex- 
pence  of  certain  persons,  the  king  may  grant  them  the  sole  trad^ 
to  that  place,  especially,  as  the  books  say,  if  the  country  was  in* 
habited  by  infidels, — as  the  trade  to  the  East  Indies  to  the  East 
India  Company  (6) ;  yet  the  better  opinion  seems  to  be,  that  such 
an  exclusive  privil^e  can  only  be  conferred  by  the  authority  of 
parliament  (7),  and  that  the  only  power  which  the  king  possesses 
over  a  subject  in  this  respect^  is  to  prohibit  him  from  leafriqg  the 
oountiy  by  proclamation,  or  writ  of  ne  exeat  regno,  or  to  com* 

« 

(1)  2  Rol.  Rep.  114.  Com.  Barbary  trade ;  whereas  there  is' a 
I>ig,  Trade,  D.  1  •  duty  of  20  per  cent,  upon  i|ll  roer- 

(2)  1  Rol.  Rep.  4.  chandize  of  those  countries  if  linv- 

(3)  2  Rol.  Rep.  113.  Com.  ported  into  any  other  port  of  Franoa 
Dig.  Trade,  1.  m  the  Mediterranean.  And  even  at 

(4)  2  Inst.  533, 534 ;  and  see  .  Marseilles  there  is  a  particular  er- 
Com.  Dig.  tit.  Officer,  elusive    company    for    importing 

(5)  8  Coke,  125.  com  and  wool  frpm  Africa.  Lyons 

(6)  Com.  Dig.  tit.  Trade,  D.  I.;  is  free  for  all  silk  entering  or  going 
and  the  numerous  authorities  on  out;  whereas  there  is  a  heavy 
both  sides  there  cited.  3  Mod.  duty  in  the  neighbouring  towns, 
J27.             ^  ^  by  which  means  Lvons  may  be 

(7)  Id.  ibid.  Skinner's  and  said  to  have  an  exclusive  charter. 
Sands's  case,  and  see*  2  Anders.  And  there  is  good  reason  to  con- 
Hist.  Comm.  Ann.  1660.  1684,  elude  there  is  something '  of* thE 
and  1698.  2  Vol.  46a  S66-r634.  same  nature  for  the  Turkish  cloth 
Seea}soUawk.  b.  1.  c.79.  3Mod.  at  Carcassonere,  the  silk  and 
126.  Skinner9]65.  Vernon,  127-  worsted  stockings  at  Nismes^  the 
.1  Mod.  18.  LVentr.  47.  And  as  clothing  for  the  soldiery  at  Ld- 
.to  the  disadvanti^ges  of  exclusive  dene,  the  superfine  cloth  at  Abfoa- 
coiporations,  see  ante  1  Vol.  632.  ville,  the  stuflk  at  Amiens,  thb 
In  Tucker  oa  Trade,  p.  28.  he  camblets  at  Arras^  the  painted 
says,  that  in  his  time  the  French  Imehs  and  cotton  at  Rouen,  He/* 
susiaia6d  .disadvantage  by  >  their  ^nd  see  an  account  of  the  various 
monopoliea  and  ezelaBive  chapters,  exclasive  charters,  with  ^comaiems 
'«- They  have  an  JEast  India  Com-  theieon.  Anderson's  History '«f 
pany.at  Pert  If  Orient:.  Marseilles  .Commerce,  Inde^,  tit.  Mo«ppdly* 
IS  a  free  port  for  the  Levant  and  •       .  .  /  .    •     . 
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ormooopolief 
Mfeneral 


pA  hif  return  by  a  command  under  the  great  or  privy  seal  (1). 
And  if  it  should  be  admitted,  says  Ch.  B.  Comyns,  that  the  kin|; 
can  grant  an  exclusive  trade,  yet  he  cannot,  as  a  means  of 
protecting  it,  impose  a  forfeiture  of  a  ship  and  goods, 
fcr  trading  without  the  licence  of  a  company  (2) ;  and  though 
he  may  lay  an  embargo  in  case  of  urgent  necessity^  as  for 
instance^  in  time  of  war, — ^yet  the  law  does  not  authorize 
tflich  a  measure  for  the  benefit  of  a  private  trader  or  com- 
pany. (S) 

A  mcmopoly,  or  a  grant  tending  to  a  monopoly,  is  said  by 
Lord  Coke  to  have  three  inseparable  consequences,  namdy, 
the  increase  of  the  price  of  the  commodity,  the  deterioration  of 
its  quality,  and  the  impoverishment  of  traders  in  general  (4}. 
All  grants  of  this  nature  are  contrary  to  Magna  Charta  (5),  and 
a  statute  88  Edw.  8.  declares,  that  merchants  may  freely  deal  in 
all  manner  of  merchandizcj  notwithstanding  any  charter  (6). 
The  post  office  establishment  for  the  conveyance  of  letters  has 
been  observed  to  be  the  only  one  that  remains  of  the  numerous 
monopolies  fcHinerly  in  the  power  of  the  crown,  and  this  insti- 
tution^ besides  being  of  the  most  essential  utility  to  the  nation, 
l^tt  been  confirmed  in  its  exclusive  rights  by  many  acts  of  par* 
liament,  which  hav6  also  regulated  its  proceedings  and  rates  (?)• 
.  The  various  trading  corporations,  and  the  two  incorporated 
insurance  companies,  are  other  instances  of  monopolies  which 
Test  upon  the  authority  of  acts  of  parliament*  The  statute 
21  Jac.  1.  declares^  that  all  monopolies  and  charters  and  lettera 
patent  for  the  sole  buying,  selling,  making,  working,  or  using- 
of  any  thing,  &c.  are  contrary  to  law,  and  shall  in  nowise  be 
put  in  execution.  It  directs  that  the  validity  of  all  such  grants 
shall  be  tried  by  the  common  law  (8),  and  awards-  treble  damages 


(1)  Chitty  Jun.  on  Prerog.,  3 
Inst.  179,  180.  In  Com.  Dig. 
JPkeroff.  D.  34,  35.  after  suting 
this  aoctrine,  it  is  added,  **  but 
fietchmtti  may  aUde  bevoad  jMa, 
though  it  be  not  to  merchandise ;" 
b^t  t^s  it  seems  must  be  under- 
"^ood  as  subject  to  the  power  of 
Ae  crown  to  compel  their  return. 
As  to  the  legislative  provisions 
against  artificers  leaving  die  kiu^ 
dm,  or  the  exportatioo  of  loou, 
1snte>l  Tolr67»-«80.    6Gep.h 


c.  27.    21  Geo.  3.  c.  37. 

(2)  Skin.  135.  Com.  Dig.  Pre- 
restive,  D.  38. 

(3)  3  Lev.  353.  1  Salk.  32. 
Gom.  Dig.  Pterog.  Bac  Abr. 
Prerog. 

(4)  11  Co.  86  b. 
(5)2  Inst.  €3. 

(6)  2  Rol.  Abr.  174.  pL  38. 

(7)  2Adolph.Brit.Emp.,3J. 

(8)  21  Jac  1.  c  3.  s.  2.  t  and 
aec;  Cowp.  173.    4  Inst  88. 
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and  double  ooits  to  the  party  grieved  (1).  The  act  does  not 
mxxaxd  to  charters  granted  to  corporations  or  to  the  liberties  of 
the  Newcasde  Coal  Company^  and  some  other  special  privi- 
leges (2).  It  was  declared  also»  that  the  act  should  not  extend 
to  letters  patent  and  grants  of  privilq;e  for  the  term  of  ^wen/y- 
^ne  years  or  under,  theretofore  made,  of  the  sole  working  or 
making  of  any  nen  manujGicture  within  the  realm  to  the  first  and" 
true  inventor,  which  others  at  the  time  of  the  making  of  such 
letters  patent  and  grants  did  not  use,  so  that  they  were  not 
coitfrsiy  to  law,  nor  mischievous  to  the  state  by  raising  the 
prices  of  commodities  at  home,  or  hurtful  to  trade,  or  generally 
inconvenient,  but  that  they  should  be  of  the  same  force  and 
•flfect  as  if  the  act  had  not  been  mad.e;  and  if  such  letters  patent 
and  grant  were  made  for  a  longer  term  than  twenty-one  years, 
diat  then  they  should  be  in  force  for  that  space  of  time  cmly,  to 
be  accounted,  from  their  respective  dates  (3).  The  act  dechunes 
4|lao^  that  its  provisions  shall  not  extend  to  any  letters  patent 
and  gpaitB  of  privilege  iorfmuUen  years  or  under,  ther eerier  to 
be  made,  for  the  sole  working  or  making  of  any  new  manu&o* 
lores  within  the  realm,  to  the  true  and  first  invoitors  of  such 
manufiictnres,  which  others  at  the  time  of  making  such  letters 
patoit  and  grants  shall  not  use,  so  as  they  be  not  contrary  to 
law  vsx  miaduevotts  to  the  state,  by  raising  the  prices  of  com« 
modKties  at  hom^  or  hurtful  to  trade,  or  generaDy  inconvenient ; 
tbe  said  fourteen  years  to  be  accounted  from  the  date  of  the 
letters  patent  or  grant,  which  were  to  be  of  such  force  only  as 
iS^  would  be  of  if  that  act  had  not  been  made.  (4) 

It  seems  clear  that,  at  common  law,  the  king  may,  for  a  reo^  ofpitiBit. 
aomable  time,  make  a  good  grant  to  any  one,  of  the  sole  use  of 
an  art  invented  or  first  brought  into  the  realm  by  the  grantee(5). 
This  principle  is  founded  cm  the  justice  and  public  expediency 
af  allowing  the  benefit  of  any  new  discovery  to  the  person  by 
wliom  it  was  madcb  For  if  the  public  were  allowed  to  take  the 
benefit  of  an  invention  as  soon  as  it  was  communicated,  brfore  the 
inventor  had  enjoyed  the  profits  for  a  sufficient  time  to  lemu* 
neiBte  himself  for  his  labours  and  expence,  few  people  would  be 


^f 


0)  21  Jac.  1.  &  3.  8.  4.;  and        (2)  21  Jac.  1.  c.  3.  s.  9.   12. 
see  2  Atk.  485.  Disputed  charter    13,  &c. 
not  established,  in  equity  with-        (3)  21  Jac.  1.  c.  8.  s.  5« 
out  trial  at  law    and  post,  as  to        (4)  21  Jac.  K  c.  3.  s.  6. 

(5)  Noy.  I82j  3. 
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di^NMecl  ta  embark  tbeir  capital,  or  to  exeivise  theii*  ingeaiiityv 
in  makbg  new  and  beneficial  experiments.  On  this  ground; 
therefore^  the  statute  preserves  the  right  of  the  crown  to  grant 
letters  patent  for  the  term  of  14  years^  of  new  roanuiactiires. 
In  arranging  this  subject,  we  shall  consider,  1st  JFor  what  kb- 
mention  a  patent  may  be  granted,  as  for  a  new  manufacture. 
Sdly.  Who  is  to  be  considered  the  inventor.  Sdly.  The  form 
of  the  patent  and  specification,  and  the  description  of  the  in- 
vention. 4thly.  The  mode  in  which  *  a  patent  is  obtained^ 
5thly.  The  remedies  for  an  infringement  of  the  patent  right. 
And,  6thly.  The  mode  in  which  the  patent  may  be  vacated  6t 
annulled. 

For  what  inven-       Manuikctures  are  thincrs  made  W  the  hands  of  man  (l\  and 

tions  a  patent  ,      ,  •  \    /»        '~ 

may  begnmted.   ^^  reducible  to  two  classes,  namely,  machinery  and  substanees. 

In  the  former  class  the  machine^  in  the  latter,  the  substance  ^tO' 
-duced,  forms  the  manufaetore,  and  is  consequently  the  subj^et 
of  a  patent  (2).  It  is  a  word  of  extensive  signification ;  it  apj^ias 
tiot  only  to  things  made,  but  to  the  practice  of  making,  to  prin- 
ciples producing  new  results.  Under  things  made  we  may  dass 
hew  compositions  of  things,  such  as  new  manufactures,  in  the 
most  ordinary  sense  of  the  word,  or  new  pieces  of  mechanism 
whether  calculated  to  produce  did  or  new  effects  (3).  Under 
the  practice  of  making,  we  may  class  all  new  artificial  manners 
of  operating  with  the  hand,  or  with  instruments  in  comnon  nse^ 
new  processes  in  any  art  producing  effects  usefid  to  the  public  (4); 
so,  new  methods  of  manufacturing  articles  in  common  uie,  wf^ei^ 
the  whole  merit  and  effect  produced  are  the  savidg  of  time  and 
* "-  *  expeik:e>  and  thereby  lowering  the  price  of  the  article;  may  be 
called  new  manufactures,  and  widiin  the  spirit  of  the  act  (5)* 
Although  the  materials  are  old,  if  the  combination,  ammgeaKnt^ 
or  compound  be  new,  or  produce  a  new  effect,  a  patent  may  be 
obtained  for  the  invention ;  but  the  patent  most  be  for  the  com* 
pound  article,  and  not  for  the  materials  or  ingredients*  of  which  it 
IS  made  (6).     For  in  inventions,  through  the  medium  of  nw* 


>** 


(1)  Per  Ld.  Kenyon,  Horn-  (3)  2  H.  Bla.  49^,  2. 
bkmer'  and  another  v.  Boulton  (4)  ld«  ibid.  ^.  2Q?« 
and  another.     8  T.  R^   95.,   and  (5)  Id.  p.  210. . 

Boulton    Y.   Bull.       2  H.    Bla.  (6)  Per  Buller,  J.  BouTton  and 

Eyre,  C.J.    Davies,' 416,  17.  another  v.  Bull,    2  H.  Bla.  4(53, 

(2)  Per  Heath  J.  in  Boulton  487.,  apd  Davies,  418.  Lbrd 
and  another  v.  Bull,  2  Hen.  Bla.  EileDb:  in  Huddottt  v.  Grimshaw, 
Rep.  463«  reported  Davies,  267>  278«    Per 
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chaniamt  thace  are  some  matmak  which'  are  common,  and 
eamiot  be  suppoeed  to  be  appropriated  in  the  terms  of  any 
patent;  these  are  common  elementary  materials  to  work  within 
machinery,  but  it  is  the  adoption  of  those  materials  to  the  exe- 
catk>n  of  any  particular  purpose  that  constitutes  the  invention ; 
and  if  the  implication  of  them  be  new  —  if  the  combination  in 
its  nature  be  essentially  new  —  if  it  be  productive  of  a  new  end, 
and  beneficial  to  the  pubUc,  it  is  that  spedes  of  invention  which, 
protected  by  the  king's  patent,  ought  to  continue  to  the  person 
the  sole  right  of  vending  it  ( 1  )•   If  he  states  any  particular  thing 
before  in  common  use,  applied  in  a  new  manner  to  the  produc- 
tion of  and  effecting  a  new  end,  that  is  part  of  the  substance  of 
the  invention  (2).    If  the  novelty  of  the  invention  consists  in  the 
new  ccmfbrmation  of  its  parts,  and  the  new  conformation  of  all 
those  parts  is  of  the  patentee's  invention,  then  although  every  one 
of  the  parts  was  old,  he  would  be  entitled  to  a  patent  for  a  machine 
composed  by  that  new  conformation  of  the  whole ;  but  if  another 
person  had  /combined  all  those  parts  up  to  a  given  point,  and 
the  patentee  took  up  bis  combination  at  that  point,  and  went  on 
combining  beyond  that,  if  the  subsequent  combinations  alone  were 
his  invention,  he  will  have  no  right  to  the  former  combina- 
dons  (S).    A  material  and  useful  improvement  of,  or  addition 
to^  an  old  article  is  considered  as  a  new  manuiacture,  and  conse- 
quently the  subject  of  a  pat^it  (4) ;  and  a  patent  for  an  improve- 
ment of  a  thing,  has  been  said  to  be  substantially  the  same  as  a 
patent  for  the  thing  improved  (5).     But  if  the  invention  be  only 
an  improvement  of  the  old  engine,  or  of  any  one  or  two  engines, 
which  previously  existed,  a  patent  for  the  whole  machine  will 
be  bad.    If,  on  the  other  hand,  the  patentee  inventsj  an  ^gine, 
which  consuts  of  a  perfectly  new  conformation  of  parts,  although 
all  the  parts  were  used  before,  he  will  be  entitled  to  support  his 
patent  for  a  new  machine  (6).    The  public  has  a  right  to  pur- 
chase an  addition  or  improvement  invented,  without  being 
encumbered  with  oth^r  things.    Therefore,  where  there  was  an 
invention  of  a  particular  movement  in  a  watch,  and  a  patent 

» 

Lord    Mansfield    in    Morris    v.    Morris  v.  Branson.    1776.   Bull. 
Braiinston,  Bull.  N.  P.  77.  N.  P.  7th  ed.  7^.  c.  8  T.  H.  104. ; 

(1)  Per  Lord  £Uenboreugh  in    but  see  3  Intt.  164. 

Huddart  v.  Griroshaw,    reported  (5)  PerJHeath,  J.  in  Boultoiv 

I>avies»278.    .  and  another  v.  Bull,  2  H.Bla.  482. 

(2)  Id.  ibid.  p.  279.  sed  qusre. 

(3)  Per  Gibbs,  G.J.  Bovill  ?•  (6)  See  Bovill  v.  Moore/report- 
Moore,  Dames,  412, 3.  ed  Dayies,  412,  3.  Hill  v.  Thomp- 

(4)  Per  Lord    Mansfield,    in  son andothers,  Holt's  C.N. P. 636. 

TOL.  II.  o 


194 


Of  the  Restraint,  Encouragement,    [Ch.  12. 


was  taken  out  for  the  whole  watch,  it  was  held  void  (1).  If  a 
patent  be  taken  to  do  thai  by  a  tube  which  was  before  done 
by  a  ring  or  circle,  the  patent  would  be  good,  for  this  is  a  sub* 
stantLve  invention  (2).  But  the  novelty  and  utility  o£  the 
invention  are  essential  to  the  validity  of  a  patent  (3) ;  and  a 
patent  can  only  be  obtained  for  something  vendible  (4).  A 
philosophical  principle  only,  neither  organized  nor  capable  of 
being  so,  is  no  ground  for  a  patent,  because  it  is  an  element  and 
rudiment  of  sci^ice,  and  which,  till  applied  to  some  new  pro- 
duction from  these  elements,  by  a  reduction  into  a  practical 
improvement^  or  making  of  a  machine  (5),  could  not,  with 
justice  to  other  inventors,  be  appropriated  to  the  exclusive  use 
of  any  one  of  them  (6);  and,  if  such  a  principle  alone  be  tfie 
foundation  of  a  patent^  though  the  invention  may  be  a  great  im- 
provement, it  will  be  void  ab  initio  (7).  Therefore,  the  dis- 
coverer of  the  expansive  force  of  steam  was  only  entitled  to  a 
patent  for  the  machine  by  which  he  employed  the  force  (8).  A 
specification  denoting  intention  only,  without  stating  the  impli- 
cation to  any  thing,  will  not  support  a  patent ;  the  grantee  cannot 
anticipate  the  protection,  before  he  is  entitled  to  it  by  practical 
accomplishment  (9).  The  organization  of  a  machine  may  be 
the  subject  of  a  patent,  but  principles  cannot;  a  patent  for  the 
application  of  a  principle  must  be  as  bad  as  a  patent  for 
the  principle  itself.  It  seems  impossible  to  specify  a  principle 
and  its  application  to  all  cases,  which  furnishes  an  additional 
argument  that  it  cannot  be  the  subject  of  a  patent  ( 10.)  But  for 
a  principle  so  for  embodied,  and  connected  with  corporal  sub- 
stances, as  to  be  in  a  condition  to  act  and  to  produce  eflfects, 
there  may  be  a  patent  (11).  But,  if  a  patentee  setBfordi  his 
invention  intelligibly,  his  specification  should  be  supported, 
though  he  erroneously  professes  to  set  forth  a  new  principle. 
The  accuracy  of  description  required  in  the  patent  and  specifica- 
tion will  be  mentioned  hereafter.  With  regard,  however,  to  the 
different  inventions  for  which  letters  patent  may  be  granted,  we 


(1)  2H.Bla.489,490.;anclsee 
Rex  V.  Wheeler,  2  B.  &  A.  350. ; 
post.  199. 

(2)  Id.  297,  8. 

(3)  PerGibbs,  C.J.  Borili  v. 
Moore>  Davies,  399. 

(4)  Per  Heath,  J.  2U.Bla.  482. 

(5)  See  Per  Eyre,  C.  J.  2  H. 
Bla.  492. 

(6)  PerBuUer,  J.  2  H.  Bla.  485. 
Per  Groses  J.  8  T.  R.  101. ;  and 


see  2  U.  Bla.  463,  482,  3,  5,  aod 
3d  ed.  800,  500,  note  (a) ;  and 
see  2  Bar.  &  Aid.  345. 

(7)  Per  Bidler,  J.    2  H.  Bla. 
485,6. 

(8)  Per  Heath,  J.  id.  482. 

1 9)  Per  Rooke,  J.  Boultou  v. 
Bull,  2  H.  Bla.  481. 

(10)  Per  Heath,  J.  id.  ibid.;  sed 
vid.  1  SUrk  354, 

(11 )  Per  Eyre,  C.  J.  id.  492, 3, 4. 
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may  observe^  that  a  patent  for  k  new  mode  of  operating  by 
machinery,  &c.  prododng  a  new  eflPect,  is  a  totally  distinct  thing 
from  a  patent  for  the  component  parts  of  the  machine.     Thus, 
in  the  instance  of  the  patent  for  a  new  invention  for  securing 
baildings  from  fire  by  a  new  method  of  disposing  iron  plates  in 
i)nildings,  the  patent  could  not  have  been  granted  for  making 
the  plates  of  iron,  which,  when  disposed  in  a  particular  manner, 
produced  the  effect,  for  tke  plajtes  were  in  use  before,  nor  could 
it  in  the  nature  of  things  be  granted  for  the  effect  produced ; 
it  was,  therefore,  properly  granted  for  the  method  of  securing 
buildings  from  fire  ( 1).    If,  on  the  other  hand,  an  instrument,  as 
for  instance,  an  object  glass,  be  produced  by  the  aid  of  philoso* 
phieal  experiments,  with  new  powers,  the  patent  should  be  for  the 
glass  produced,  and  not  for  a  method  of  making  object  glasses. 
So  a  patent  for  a  new  method  of  preparing  powders,  when  the 
powders  themselves  consist  of  a  new  combination  of  old  materials 
from  the  invention,  would  be  objectionable  (2).     A  patent  cannot 
be  obtained  for  a  new  use  resulting  from  old  machinery,  for  that 
which  can  only  be  termed  a  new  efiect,  because  it  is  cither  no 
substance  at  all,  or  what  is  exactly   the  same   thing   as  the 
question  on  a  patent,   no  new  substance,  but  an-  old  one  pro- 
duced advantageously  for  the  public  (3).     In  a  late  case  upon 
this  subject,  it  was  observed,  that  the  word  ^'  manufactures"  as 
used  in  the  statute,  has  been  generally  understood  to  denote, 
either  a  thing  made  which  is  useful   for  its  own  sake,   and 
yendible  as  such,  as  a  medicine,  a  stove,  a  telescope,  &c.  or  to 
mean  an  engine  or  instrument,  or  some  part  of  an  engine  or 
instrument,  to  be  employed  either  in  the  making  of  some  pre- 
viously known  article,  or  in  some  other  useful  purpose,  as  a 
stocking  frame,  or  a  steam  engine,  for  raising  water  from  mines; 
or  it  may  perhaps  extend  also  to  a  new  process,  to  be  carried 
on  by  known  implements  or  elements,  acting  upon  known  sub- 
stances, and  ultimately  producing  some  other  known  substance ; 
but  producing  it  in  a  cheaper  or  more  expeditious  manner,  or 
of  a  better  and  more  usefid  kind.    But  no  merely  philosophical, 
or  abstract  principle,  can  answer  to  the  word  ^'  manufactures ;" 
something  of  a  corporeal  and  substantial  nature,  something  that 
can  be  made  by  man,  from  the  matters  subjected  to  his  art  and 
fikill,  or  at  the  least  some  new  mode  of  employing  practically  his 
art  and  skill,  is  requisite  to  satisfy  this  word  (4).    The  party 

(l)ByEyre,C.J.2H.BU.493.;        (3)  2H.  Bla.  494,  486,  7. 
aDd8ee2B.&A.  350.;  post.  199.  (4)  Rex.  v.  Wheeler,  2  Barn. 

(2)  2  H.  Bla.  493.     .  k.  Aid.  349,  350. 
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who  takes  out  the  patent  should  shew  that  the  invention  is  new ; 
that  it  is  not  only  new,  but  useful ;  and  that  he  has  accoratdy 
explained  the  nature  of  his  invention  in  his  qsedfication : 
separating  that  whidi  is  new  from  the  old>  so  as  to  enable  a 
person  of  tolerable  skiU  to  make  the  thing  from  bis  spedfica* 
tion.  (1) 

It  is  of  no  consequence  that  two  patents  profess  the  same 
object  If  springs  are  not  an  essential  part  of  the  invention^ 
and  they  are  specified  as  an  essential  part,  it  would  certainly 
affect  the  patent;  if  the  spring  should  be  a  material  part  of  the 
invention^  and  relied  upon  as  such  in  two  patents,  and  if  it  la 
the  same,  the  latter  patentee  cannot  take  the  benefit  of  it  (2). 
The  court  refused  to  seal  a  patent  for  representing  Italian 
operas,  because  the  legal  provisions  for  carrying  them  on  were 
by  agreement  with  the  lord  chamberlain,  his  esecutors  and 
administrators,  and  the  right  to  the  patent  wa9  not  sufficiently 
connected  with  the  property  in  the  house  (S). 

Secondly,  To         Having  shewn  for  what  inventions  patents  are  valid,  we  will 
mw1bJ***!l?d    ^^^  *^  ^^  whom  they  may  be  granted,  that  is,  who  are  to  be 

considered  as  the  true  andjira  inventors*,  The  person  who  intro- 
duces a  discovery  to  the  public  is  entitled  to  a  patent  for  it» 
whether  he  happens  to  be  the  original  inventor  or  not ;  for 
where  one  person  had  discovered  a  new  method  of  making 
refracting  telescopes,  but  never  having  made  it  pid>lic,  ano^ 
ther  had  obtained  a  patent  ibr  it,  the  patent  was  fi>r  that 
reason  confirmed  (4). ;  so  any  person  in  this  country,  in  posses- 
sion  of  a  foreign  discovery,  may  have  a  patent  on  publishing 
ii^  for  ^e  act  intended  to  encourage  new  devices  useful  to 
the  kingdom ;  and  whether  learned  by  travel  or  stndy^  it  is  the. 
same  thing :  indeed  the  express  words  of  the  statute  qpeak  of 
manu&ctures  new  within  the  realm.  (5) 

If  an  inventor  h^z  published  hts  invention  befcnre  taking  out 
his  patent,  so  that  the  public  are  in  possession  of  the  discovery^ 
he  cannot  siq)port  his  patent,  though  he  is  the  first  inventor 
thereof  tat  the  statute  requires,  not  only  that  they  should  be 

<1)  Far  Gibbs,  C.  J.  in  Manton        (3)  Ex-parteReilly.  1  Ves.  J.  1 12. 
V.  Manton,  Davies  348,  349.  (4)  DolloDd's  case,  2  H.  Bla. 

(2)PerLord£llenborough,C.J.    487. 
in  Huddart  v.  Grimshaw,  Davie?,        (5)  Edgeberry  v.  Stephens,   2 
294,  5,  6.  Salk,  447.  &c.  Enrolment  Office 

Books  passim.    Davics«  428. 
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nem  mamfibtlmtt\  but  such  at  others^  at  the  time  'of  making 
the  patents,  shall  not  use  (1).    Thus  a  sale  of  the  discovery  by 
the  patentee  for  four  months,  before  the  patent  passed  the  great 
aeal^  avoided  it  (8).   So  the  patentee  must  be  the  sole  inven- 
tor  (3) ;  for  a  patent  is  in  the  nature  of  an  agreement  between 
the  king  and  a  8ul:gect;  that  in  consideration  that  the  latter  will 
put  the  public  in  posMssion  of  a  new  beneficial  inrention,  he 
shall  have  the  exdasive  possession  for  14  years:   therefore,  m 
the  patentee  can  make  no  such  valid  consideration,  where  the 
public  already  possess  the  discovery,  if  any  person  has  used  an 
article^  for  whidi  a  patent  is  obtained  previously  to  the  date  of 
thepatent,  although  he  had  kmt  it  a  secret  from  all  but  his 
two  partners  and  two  servants  concerned  in  preparing  it,  it  will 
be  a  ground  of  nonauit ;  but  it  must  be  known  an^  practised  by 
more  than  one,  as  in  DoUond's  cttse ;  where  it  was  held  that 
the  person  promulgating  its  practice  was  entitled  to  be  called 
the  inventor,  in  preference  to  the  perscm  who  kept  his  dis- 
covery confined  in  his  closet  (4).  Thus  it  will  appear,  that  the 
greatest  secre<7  should  be  observed  with  regard  to  invention^ 
tQl  die  patent  has  passed  the  great  seal ;  and  Lord  Eldon  has 
said,  that  were  he  an  inventor,  he  would  not  disclose  a  difcovery 
to  his  own  brother  till  his  right  was  so  secured  (5).    And  where 
a  person  discovered  an  improvement  on  saddles^  and  communi- 
cated it  to  another,  taking  a  bond,  penalty  i^lOOO,  conditioned 
not  to  take  any  undue  advantage  of  it,  but  who  afterwards  gaided 
a  patent  for  it  in  his  own  name,  which  was  allowed  to  remain 
on  certain  terms ;  on  the  patentee's  refusing  to  comply  with 
these  terms^  and  claiming  the  originality  of  the  invention,  it  was 
held  in  an  action  for  the  penalty,  that  such  sum  could  not  be 
considered    in  the  nature  of  liquidated   damages  (6).      If  it 
person,  desirous  of  being  acquainted  with  the  particulars  of  a 
new  invention,  promise,  on  condition  of  being  informed  thereof 
by  the  inventor,  not  to  avail  himself,  or  take  any  advantage 
of  such  communication,  he  is  liable  to  be  sued  on  such  promise^ 
if  he  afterwards  takes  any  undue  advantage  of  the  communica- 
tions made  to  him  (7)-     A  person  having  obtained  a  patent  for 

(1 )  Danes,  428,  and  Tennant's        (4)  Cited  by  Btiller,  J.  2  H.  Bla. 
,  id.  429.  487. 


<2)  Wood  V.  Z'unmer,    Holt.        (5)  Pavies,  444, 446. 
C.N.P.  58.  (6)  Smith  v.  Dickinsoo,  SB. 

(3)  Tenoant's    case,     Danes,    and  P.  630. 
429.  (7)  Id.  ibid.  2  Comyns  on  Con- 

tracts, 481. 
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an  invention,  of  which  he  supposed  himself  inventor,  afpE^eed  to 
let  another  use  it   upon  payment  of  a  certain  annual  Bttm» 
secured  by  bond,  which  was  paid  for  several  years,  at  the  end  of 
which  time,  the  latter  finding  that  the  former  was  not  the  inventor, 
but  that  it  was  in  public  use  before  the  patent  was  obtained, 
brought  an  action  to  recover  back  the  amount  of  the  annuity 
paid ;  but  it  was  held  that  he  could  not  recover,  as  both  parties 
had  made  the  contract  in  ignorance,  and  without  any  fraud,  and 
the  person  who  paid  the  money  had  derived  a  partial  benefit 
from  the  thing  contracted  for  (1).    It  would  be  prudent  for  the 
inventor,  where  the  machineiy  is  such  that  he  is  unable  to  con* 
struct  it  himself,  to  employ  different  workmen  to  oonstmct 
detached  parts,  of  the  connection  or  ap{dication  of  which  they 
should  be  ke{)t  ignorant  (2),     It  appears  doubtful  whedier  a 
court  of  equity,  in  the  exercise  of  its  jurisdiction  to  decree  the 
specific  performance  of  an  agreement,  can  interfere  by  injunc- 
tion to  restrain  a  party  from  divulging  a  secret  in  medicine^ 
unprotected  by  a  patent.  (S) 

TbirdlY,  TIm  Having  now  seen  for  wliat  invention  and  to  whom  a  patttit 

form  of  the        may  be  granted,  we  shall  proceed  to  consider  the  Jbrm  of  the 
totjocu         *  letters  patent  and  specification^  with  respect  to  which  4e  principal 

questions  that  arise,  relate  to  the  description  of  the  thing  invented^ 
By  a  proviso  in  the  letters  patent,  it  is  required  that  the  patentee 
<^  shall  particularly  describe  and  ascertain  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  is  to  be  performed,  by 
an  instrument  in  writing  under  his  hand  and  seal,  and  cause  the 
same  to  be  enrolled  in  the  court  of  chancery,  within  a  spedfied 
time  (as  two  calendar  months),  after  the  date  of  the  patent''  (4). 
The  instrument  by  which  this  description  is  made  is  called  a 
specifications  the  prohibition  commences  with  i^e patent i  the 
enrolment  of  the  specification  is  a  condition  subsequent.  The 
language  in  which  the  supposed  invention  is  described  in  a 
patent  of  this  nature,  is  the  language  of  the  patentee  himself. 
He  represents  to  the  crown  that  he  has  invented  a  certain  in- 
strument or  method,  &c.,  and  that  he  is  the  first  and  sole  inven* 
tor,  &c.;  and  the  crown  yielding  to  his  representati<M],  and 
willing  to  give  encouragement  to  all  arts  and  inventions,  that 

(1)  Taylor  v.    Hare,   1   New  ▼.  James,  2Merivide,  446. 
Rep,  260.  (4)  Davies,  34.  8,  T.  R.  100- 

(2)  Davies,  446.  The  day  of  the  date  of  the  patent 

(3)  Williams  v.    Williams,  3  is  to  be  excluded  in  calcutation. 
Merivale,  75,  and  see  Newberry  Watson  v.  Pears,  2  Camp.  294, 
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may  be  ibr  the  public  good^  grwts  to  the  patentee  the  sole 
liberty  and  privilege  of  ii»iiig  his  said  inyention  for  a  certain 
term.  It  is  obvioiu,  therefore^  that  if  the  patentee  has  ]|y>t  in- 
vented the  matter  ot  things  of  which  he  represents  himself  to  be 
the  inventor^  the  consideration  of  the  royal  grant  fiuls,  and  the 
grant  ccmseqnently  becomes  void ;  nor  is  It  less  necessary  that 
a  correct  denomination  should  be  given  to  the  invention  in  the 
letters  patent^  than  that  the  details  of  the  process  should  be  cor- 
rectly stated  in  the  speqfication.  The  language  of  the  patent 
may  be  explained,  and  reduced  to  certainty  by  the  specification ; 
but  the  patent  must  not  represent  the  party  to  be  the  inventor 
of  one  things  and  the  specification  show  him  to  be  the  inventor 
of  something  diflerent;  because,  if  the  inventionhad  been  truly 
represented,  it  might  have  been  known  to  have  been  previously 
in  use,  or  to  have  been  worthless  in  itself^  in  either  of  which  cases 
no  patentwould  have  been  granted  (1).  Where  a  new  process  is 
the  subject  of  a  patent^  as  it  seems  it  lawfully  may  be  without  any 
new  medianical  substance^  the  patoitee  should  describe  his  in- 
vention accordingly,  and  the  word  method  may  be  used  as 
synooimous  with  process  (9) ;  as  in  the  instance  already  men- 
tioned of  a  new  method  of  disposing  iron  plates  in  buildings, 
fiv  securing  them  firom  fire  (S) ;  and  Watt's  case,  where  the 
patent  was  for  a  method  of  lessening  the  consumption  of  steam 
and  fuel  in  fire  engines,  i^pears  to  have  been  regarded  in  the 
same  light ;  one  of  the  judges  expressly  says^  that  whether  the 
invention  was  considered  in  the  whole  or  in  any  of  its  parts^ 
there  was  no  newly  invoited  machinery,  and  therefore  the  patent 
could  not  have  been  for  an  addition  to  a  fire  engine  (4).  In  a 
late  case  the  court  of  King^s  Bench  seemed  to  think^that  a  patent 
for  a  new  method  of  diying  and  prqwring  malt,  for  the  colouring 
of  beer  would  be  a  good  patent  for  the  manufiicture,  that  is>  for 
the  malt  so  dried  and  prepared^  if  followed  by  a  suflScient  sped- 
fication  (5).  If  on  the  other  hand,  the  invention  consists  of  anew 
machine  or  instrument,  the  patent  should  be  taken  out  for  that 
and  not  for  a  mode  of  operating ;  and  therefore,  where  a  patent 
was  taken  out  for  an  improved  method  of  lighting  dties^  towns^ 

(1)  See  more  fully  by  Abbott,  497,  8  T.  R.  106,  «cc.  but  see 
C.  J.  bR.  V.Wheeler,  2  B.  and  A.  2  B.  &  A.  350. 8  T.  R.  105, 7»  kc 
345.  It  rather  seems  that  the  inveniioo 

(2)  2  B.  &  A.  350.  in  this  ease  was  a  new  Insfrument. 

(3)  Ante.  195.  (5)  The    King     v.    Wheeler, 

(4)  By  Eyre,  C.  J.  2  H.  Bla.  2  Barn.  &  Aid.  352. 
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and  yilUiges,  whereas  the  invention,  as  i^peared  from  the  speci- 
fication,  consisted  merely  in  the  improyeroent  of  an  old  lamp^ 
by  a  new  combination  of  parts  known  before,  the  patent  was 
held  void  for  the  mis-description  (1).    Aiid  where  a  patent  was 
taken  out  for  a  tapering  brush,  and  it  appeared  that  the  new 
brush  only  differed  from  the  common  one,  in  the  circumstance 
that  the  hairs  or  bristles  were  cut  of  unequal  lengths,  the  patent 
was  held  not  to  be  sustainable  (2).    Nor  will  a  patent  for  a  new 
and  improved  method  of  drying  and  prq^ving  malt,  be  sup- 
ported by  a  specification  for  giving  to  it,  whoi  previously 
prepared,  some   qualities  which  it  did  not  possess  before,  or 
which  it  possessed  only  in  a  very  slight  degree;  namely,  the 
qualities  of  being  soluble  in  water,  and  colouring  the  liquor  in 
which  it  might  be  dissolvedi  an  object  which  the  patentee  ob- 
tained by  the  application  of  a  very  h^h  degree  of  heat  (3).    It 
seemed  to  be  thought,  indeed,  that  a  patent  for  a  new  method  of 
drying  and  preparing  malt»  ^^  for  the  colouring  of  beer,"  might 
be  good  as  a  patent  for  the  manufacture,  that  is,  for  the  malt  so 
'  dried  and  prepared,  if  followed  by  asu£Bcientq>ecification*  But 
one  of  the  objections  to  the  letters  patent  was,  that  Haepurpoie 
to  which  the  malt  was  to  be  applied,  namely,  the  colouring  of 
beer,  was  not  mendoned  in  tliem,  and  although  in  general  the 
purpose  or  object  of  the  invention  need  not  be  mentioned  in  the 
grant,  yet,  if  in  any  particular  case  the  mention  of  the  purpose 
be  necessary  to  explain  the  words  previously  used,  to  show  that 
they  were  not  used  in  their  ordinary  and  obvicKis  sense,  but  in  a 
sense  limited  and  confined  to  the  particular  purpose^  in  such  a 
case  the  purpose  ought  to  be  mentioned.    In  this  case,  if  the 
patentee  had  represented  himself  to  be  the  inventor  of  a  method 
of  preparing  malt  for  the  purpose  of  colouring  beer  and  porter, 
every   person  who  read  his  representation  would  understand 
that  the  malt  prepared  according  to  his  method  was  not  intended 
to  answer  the  common  and  known  purposes  of  that  article,  viz^^ 
the  brewing  of  beer,  but  was  intended  only  for  the  qpecial  and 
particular   purpose   of  colouring  the  liquor   to    be    used  in 
addition  to  common    malt.     No   person,  however,  from  the 
description  given  in  the  patent,  could  conjecture  that  such  was 
the  object  of  the  invention.  (4) 


(1)  Lord    Cochraoe    v.  Sme-        (3)  2  B.  &  A.  351. 

thurst,  1  Stark,  205.  (4)  The  King  v.  Wbecler>  2  B. 

(2)  2  Stark,  249,  &A-345, 
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The  ipecykaHon  ought  to  be  such  as  will  teaoh  mechaiiical 
men  of  common  understanding  to  make  the  thii^  for  whidi 
the  patent  is  granted^  without  further  instructions  or  inventions 
of  their  own^  after  the  expiration  of  the  patent  (1).  A  specifi- 
cation is  bad,  if  a  man  of  ingenuity  is  required  to  supply  its' 
deflects,  if  sensible  men  that  have  skill  in  the  business  and 
mechanics  in  general  cannot  by  the  specification  make  the  thing 
invented,  it  is  not  so  described  as  to  support  the  patoit  (2).  It 
is  suffident,  however,  if  it  be  understood  by  men  who  have  skill 
in  the  subject  matter,  fi>r  it  is  not  supposed  to  be  addressed  to 
Ignorant  persons  {%).  But  if  it  appear  that  a  mechanic  could 
not  from  the  qpecification  make  an  engine  with  equal  eflbct,  or 
if  it  require  evpeoae  and  experiments  to  do  it,  either  of  these 
fiicts  would  aviMd  the  patent  (4) ;  and  where  a  spedficaticm 
stated  the  invention  to  consbt  in  exposing  malt,  previously 
made,  to  a  very  high  degree  of  heat,  but  did  not  describe  any 
new  machine  invented  for  that  purpose,  nor  the  state,  whether 
dry  or  moist^  in  which  the  malt  was  originally  to  be  taken  for 
the  purpose  of  being  subjected  to  the  process;  nor  the  utmost 
degree  of  heat  which  might  be  safely  used ;  nor  length  of  time 
to  be  employed;  nor  exact  criterion  to  know  when  the  process 
was  accomplished,  the  patent  was  held  void : — Ist,  Because  the 
qpedficatioh  was  not  sufficiently  precise ;  2dly,  The  patent  ap- 
peared to  be  for  a  different  thiug  from  that  moitioned  in  the 
specification ;  and  Sdly,  As  the  word  malt  was  not  to  be  taken  in 
its  usual  sense^  viz.  of  an  article  usedin  the  brewing  but  onlyinthe 
colouring  of  beer,  the  patentee  should  have  stated  tkLepurpote  to 
which  theprepared  malt  was  to  be  applied,  and  to  have  said  that  it 
was  obtained  for  a  new  method  of  diying  and  preparing  malt,  to 
be  used  in  the  colourmg  of  beer  (5).  The  patentee  must  give  the 
specification  of  the  invention,  in  the  clearest  and  most  unequivo- 
cal terms  of  which  the  subject  is  capable  (6),  and  if  it  appear 
that  there  is  any  unnecessary  ambiguily,  obscurity,  or  attempt  to 


(1)  Per  Buller,  J.  in  Rex  v.  36,  assented  to  by  Abbott,  C.  J. 
Arkwright,  Davies,  106.  434;  and  in  Bloxam  v.  Fourdrinier,  Sitt. 
Bull.  N.  P.  7tb  ed.  76.  c.  Liardet  before  Micha«.  Term,  1819. 

F.  Johnson,  Bull.  N.  P.  7S.  b.  (4)  2  H,  Bla.  484. 

(2)  Per  Buller,  J.  Rex  v.  Ark-  (5)  Rex  v.  Wheeler,  2  Bar. 
Wright,    Buller,  N.  P.    7Ui    cd.  &  Aid.  345. 

76.  c.  (6)  Per  Grose,  J.  Hornblower 

(3)  Lord    Loughborough,    in  v.  Boulton,  8  T.  R,  106,  &c, 
Arkwright  v.  Nightingale,  I)avie»^ 
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mislead  the  public,  the  paleot  is  void  (1);  bat  he  need  not  state  in- 
cidents of  machinery  oonimonly  known  (S).  It  must  be  sufficient 
to  enable.a  man  of  science  to  prodnoe  the  thing  intendeds  with- 
out the  necessity  of  trying  experiments  (S).  Again,  not  only  the 
thing  invented  must  be  described,  but  the  lebtion  of  the  several 
parts  and  union  of  the  whole,  where  cooqslex  mechanism  is  the 
object  of  the  patent(4).  Thus,  as  an  instance  of  the  first  of 
these  rules,  where  the  patent  was  for  making  a  particular  sort  of 
yellow,  and  the  patentee  directed  any  kind  of  fossil  naXt  to  be 
used,  when  only  one  Idnd  would  answer  the  purpose,  the  patent 
held  was  void  (5).  So 'it- was  where  die  patent  was  far  steel 
trusses,  and  die  patentee  had  omitted  what  was  of  use  in 
tempering  the  steel,  namely,  rubbing  it  with  tallow.  (6) 

So  if  an  article  of  no  use  be  insertedj  to  mislead  the 
public,  it  will  vitiate  the  patent  {^).  We  have  seen,  that  if  a  patent 
be  taken  for  more  of  a  madune  than  is  strictly  the  inventor's 
own  addition,  it  is  bad  (8) ;  and  that  the  patent,  as  a  general 
ondine  of  the  specification,  should  state  in  substance,  what  i^ 
thereafter  set  out  in  circumstance  and  detail  in  the  sped- 
ficaticMi.  (9) 

If  a  diing  could  only  be  made  with  two  or  three  ingredients 
specified,  and  the  patentee  has  inserted  odiers  which  will  not 
answer  the  purpose,  the  patent  is  bad.  So  if  he  makes  die 
ardde  with  chcasqier  materials  dian  those  he  has  enumerated, 
although  the  latter  will  answer  die  purpose  equally  well,  the 
patent  is  void ;  because  the  public  is  not  put  in  possessicm  of 
his  invention,  nor  are  enabled  to  derive  the  same  benefit  after 
his  term,  which  he  does  himself.  Defects  in  die  specification  are 
to  vacate  the  patent  (10).     Even  if  a  concealment  is 


( 1 )  Turner  v.  Winter,  1  T.  R. 
602.  Holt  C.  N.  P.  58.  Bull.  N.  P. 
7^,  2  Blac.  Com.  407,  n.  8. 

(2)  Per  BuUer,  J.  Boulton  v. 
BttU,  2  H.  Bia.  463. 

(3)  Per  Ashurst,  J.  id.  ibid.  &c. 

(4)  Per  Buller,  J.  Rex  v.  Ark- 
wrighty  Westm.  Sittings,  25  June, 
1785,  Bull.  N.  P.  77. 

(5)  Turner  v.  Winter,  IT.  R. 
603. 

(6)  Liardet  v.  Johnson,  Bull* 


N.  P.  76.  cited  1  Term  Rep.  606. 
Wood  V.  Turner,  1  Holt  58. 

(7)  Buller,  J.  in  Rex  v.  Ark- 
wriglit,  dupra  n.  4. 

(8)  Hill  Y.  Thompson  and  others. 
Holt,  C.  N.  P.  636. ;  and  see  3 
Meri?ale  622  and  632.  S.  C. 

(9)  Id.  ibid. 

(10)  Per  Bulier,  J.  Turner  v. 
Winter,  1  T.  R.  607.  Bui.  N.  P. 
76.  c.  7  ed. 
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inadvertent,  the  patentee  must  answer  it  at  hit  peril  (1).    So 
where  a  specification  went  generally  to  the  invention  of  mixing 
silk  and  cotton  thread  on  the  frame  in  order  to  make  lace,  as 
the  patent  was  not  for  any  particular  mode  of  mixing,  bnt  for 
making  lace  of  silk  and  cotton  thread  mixed ;   and  it  being 
proved  that  silk  and  cotton  thread  had  been  mixed  before  on  the 
same  firame,  though  in  a  coarser  form,  the  patent  was  declared 
void  (2).    If  the  patentee  in  his  specification  exceed  the  limits 
of  his  invention,  and  include  as  his  own  what  was  known  before^ 
the  patent  is  void(S).    In  the  specification  of  a  patentfor  an 
improved  instrument,  it  is  esseatial  to  point  out  what  is  new 
and  what  is  old;  and  it  is  not  sufficient  to  give  a  general  d^ 
scription  of  the  construction  of  the  instrument,  without  making 
such  distinction,  although  a  plate  is  annexed,  containing  a 
detached  and  separate  representation  of  the  parts  in  which  the 
improvem^it  consists  (4).    But  where  a  person  having  obtained 
a  patent  for  a  certain  manufacturing  machine,  of  which  he  duly 
enrolled  a  specification,  afterwards  obtained  another  patait  for 
certain  improvements  in  the  said  machinie,  in  which  the  granit 
of  the  former  patent  was  recited,  it  was  held,  that  a  s^^eoification 
containing  a  foil  description  of  the  whole  machine  so  improved, 
but  not  distinguishing  the  new  from  the  old  parts,  or  referring 
to  the  former  specification,  otherwise  than  bb  the  second  patent 
recited  the  first,  was  sufficient  (5).  Where  a  patoitee  in  the  speci- 
fication sums  up  the  principle  in  which  his  invention  consists, 
if  this  principle  be  not  new  the  patent  cannot  be  sui^xNled, 
although  it  appear  that  the  application  of   the  principle  as 
described  in  the  specification  is  new.  (6) 

Where  the  invention  is  fully  and  accurately  described  in  the 
patent,  the  subsequent  discovery  of  an  improvement  in  the  pro- 
secution of  a  manufactiure  (as  by  binding  together  two  of  the 
teeth  of  the  dividers,  or  making  one  longer  than  the  rest,  in  a 
lace  machine)  will  not  vitiate  the  patent;  it  will  only  shew  that 

(1)  PerGibtn,  C.  J.  Boviil  V.  Moore,  Davies,  398,  2  Marsh, 
Moore,  Davies,  414.  21 L  Sed  vid.  Haraiar  v.  Playne, 

(2)  Per  BuUer,  J.  King  v.  Else,     1 1  East,  101. 

Bull.  N.  P.  76.    11  Bast,  109.  (4)    Macfarlane    v.    Price,    I 

note.  Stark.  199. 

(3)  Per  Lord  EUenborough  in  (5)  Harmar  v.  Playne  aud  ano- 
Huddart    v;    Grimshaw,    I^Ties,  ther,  11  East  101. 

279,  294,  5.  Macfarlane  v.  Price,        (6)  Rex  ▼.Cutler,  1  Stark.  Rep. 
1  Stark.  199.;  and  see  Boviil  v.    354. 


«04  Of  the  Restraint,  Encouragement,     [Ch.  1«, 

the  patentee  has  since  fonnd  out  tlie  means  of  carrjing  on  his 
own  invention  to  better  eflfect(l).  But  if  at  the  time  he  obtained 
his  patent  he  was  aware  of  them>  or  of  any  more  beneficial 
mode  which  he  practised  himself^  and  did  not  communicate  to 
the  public  in  his  specification,  that  is  a  fraudulent  oonoealmenty 
and  will  avoid  it  (S),  and  it  would  seem  advisable  fi>r  a  patentee 
to  obtain  firesh  patents  for  such  bondjide  improvements  (3)*  A 
mis-statement  in  the  specification  of  the  purpose  and  object  of 
the  invention  is  fatal ;  as  where  it  was  stated  that  a  particular 
perforation  would  secure  the  passage  of  air  without  gm^x>wder^ 
and  the  fact  i^peared  to  be  that  gunpowder  would  pass 
throu§^.  (4) 

No  particular  model  or  drawing  need  be  set  forth  (though 
usually  made  in  the  maigin  of  the  patent  of  a  complex  instru- 
ment) {B)y  provided  the  patentee  so  describes  the  improvement  as 
to  enable  artists  to  aclopt  it  when  the  monopoly  expires  (6). 
Sfliould  a  drawing  or  model  be  made,  it  should  be  drawn  to  a 
scale^  if  possible  (7) ;  the  copying  and  embodying  the  principles 
by  another  man  in  a  diflerent  form  is  equally  an  infringement 
of  the  patent,  because  the  mechanical  improvement,  and  not 
the  form  of  the  machine,  is  the  object  of  the  patent,  and  would 
be  used  though  under  another  shape  (8).  The  advice  of 
scientific  men  should  therefore  always  be  taken  by  a  patentee  in 
drawing  up  this  important  instrument,  that  the  whole  may  be 
severely  scrutinized  in  regard  to  its  novel^,  by  which  no  risk  can 
be  incurred^  as  the  patent  itself  has  passed  the  great  seal.  (9) 


The  time  specified  in  the  patent  for  enrolling  the  specifica- 
tion is  usually  one  calendar  month  after  the  date  (10),  though 
a  longer  time  is  specified,  where  the  circumstances  are  shown 
to  require  it  (11).  A  proviso  that  a  specification  shall  be 
enrolled  within  one  calendar  month  then  next  after  the  date, 

(1)  Davie8»381.  (7)   Rex    v.  Arkwright,    Bull. 

(2)  Id.  401.  Holt,  C.N.  P.  58.  N.  P.  77.  a.  Hands,  1 1. 

(3)  Harmar  v.  Playne,  1 1  East,        (8)    Per  Rooke,  J.  2  H.  Bis, 
101.  1  Stark.  199.and3Merivmle,  479. 

629,  632.  (9)  Davies,  450,  1. 

(4)  Per  Thomson.  C.  B.  (lO)Hafids,  8.£z-parteKoops, 
MantoD  V.  Parker,  Danes,  332.     .   6  Ves.  599.  Watson  t.  Penn,  2 

(5)  Hands,  1 1 .  Campb.  294. 

(6)  Per  Rooke,  J.  2  Hen.  Bla.        (11)  Id.  32.  note. 
478,  486.  Davies,  369. 
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which  is  the  10th  of  May,  is  satisfied  by  an  enrolment  on  die 
10th  of  Jane(l).  Care  should  be  taken  that  the  specification 
is  acknowledged  and  lodged  in  the  enrohnent  office  in  due  time, 
as  only  the  legisUiture  can  give  relief  afterwards  (2).  *The 
enrohnent  is  for  the  benefit  of  the  public ;  it  cannot  be  dispensed 
with  by  the  Court  of  Chancery,  on  the  ground  thai  foreigners 
may  be  enabled  by  it  to  ascertain  the  invention,  and  practise  it 
abroad,  or  from  any  other  reason.  The  legislature  only  can 
enlarge  the  time  beyond  that  mentioned  in  the  proviso  of  the 
letters  patent.  (S) 

To  obtain  the  patent  a  petition  for  it  must  be  prepared  (4),  ^f'J^/'.^*^ 
together  with  an  affidavit  of  the  inventor  in  support  of  it  (5).  patent. 
These  are  then  taken  to  the  office  of  the  Secretary  of  State  for 
the  Home  Department,  where  they  are  lodged.     A  few  days 
after  the  answer  to  the  petition  may  commonly  be  had,  con- 
taining a  reference  of  it  to  the  Attorney  or  Solicitor  General  (6),    " 
which  must  be  taken  to  either  of  their  chambers  for  the  report 
thereon  (7),  and  a  few  days  afterwards  it  will  be  delivered  out 
by  the  clerk.     The  report  is  then  to  be  taken  to  the  Secretary 
of  State's  office  for  the  King^s  warrant  (8),  and  the  clerk  will 
inform  the  person  leaving  it  when  it  may  be  called  for.     The 
warrant  is  directed  to  the  Attorney  or  Solicitor  General,  and  is 
to  be  taken  to  their  patent  office  (9)  for  the  bill  (10).  When  the 
bill  is  prepared,  it  b  taken  to  the  Secretary  of  State's  office  for 
the  King^s  sign  manual  to  the  bill  (11).     As  soon  as  this  is 
obtained,  it  is  carried  to  the  signet  office  (12)  to  be  passed 
there,  when  the  clerk  prepares  a  warrant  to  the  Lord  Keeper 
of  the  Privy  Seal,  whereupon  the  Clerk  of  the  Privy  Seal  pre- 
pares his  warrant  (IS)  to  the  Lord  Chancellor  (14).  Tliis  warrant 
is  then  to  be  taken  to  the  Lord  Chancellor's  patent  office  (15), 

(1)  WaUon  V.  Peon,  2  Campb.        ()0)  Form,  id.  33. 

294.  Hands,  50  note.  (11)  Form,  id,  ibid.  See  2  Bla. 

(2)  6  Ves.  jun.  599.  Hands,    Comm.  346, 7. 

48,  9.  (12)  This  and  the  Privy  Seal 

(3)  Id.  ibid.  office  are  held  together  in  the  norths 

(4)  See  form.  Hands,  25.  east  wing  of  Soiperset-house. 
ib)  Form»  id,  27.  (13)  Form,  Hands,  35. 

(6)  Form.  id.  28.  (14)    See    2  Bla.   Com.  347. 

(7)  Form,  id.  ibid.  27  Hen.  8.  c.  1 1.  s.  2. 

(8)  Form,  id.  31.  (15)  Mr.  Seton*s  12,   George 

(9)  Okl  Buildings,  Lincoln's    Street,  Adelphi. 
Ion,  Hands,  13* 
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wbere  the  patait  itsetf  is  prepared,  and  will  be  delivered  out 
when  sealed.  (1) 

The  specification  (2)  should  then  be  prepared,  acknowledged, 
and  lodged  at  the  enrdmoit  office  (3),  to  have  the  usual 
certifieate  of  enrohaciit  indorsed  on  it  (4).  This  is  commonly 
done  is  about  a  week  or  a  fortnight  afterwards,  and  then  the 
pstent  is,  in  erery  respect,  complete  (5) ;  and  which  cannot  be 
dispensed  with  to  prevent  publicity  of  specification  (6).  For 
Ireland  and  Scotland  there  must  be  distinct  patents ;  but  thou^ 
in  practice  the  same  patent,  at  a  few  pounds  additional  expence 
in  fees,  is  made  to  extend  to  the  colonies  (7),  this  has  been 
doubted  (8),  and  since  the  union  with  Ireland  the  great  seals 
are  distinct  for  patents.  (9) 

Before  the'patent  is  obtained,  a  caveat  may  be  entered;  the 
nature  and  effect  of  which  have  been  much  elucidated  by  a  late 
author  (10).  It  was  formerly  thought  by  many  inventors,  that 
upon  entering  a  caveat  they  secured  to  themselves  the  right 
of  obtaining  a  patent  nothwithstanding  the  invention  might  be 
brought  into  use  prior  to  their  having  done  so,— in  short,  that 
it  was  a  kind  of  minor  patent,  giving  them  every  privilege  for 
one  year  which  the  patent  itself  would  do  for  fourteen,  or  that 
it  would  operate  as  proof  of  their  being  the  first  and  true  in-* 
ventors,  and  that  upon  their  afterwards  obtaining  a  patent, 
they  would  be  able  to  maintain  it  against  any  person  who,  in 
the  meantime,  might  have  made  use  of  the  invention ;  but  these 
suppositions  are  not  altogether  correct. 

A  caveat  is  merely  a  desire,  that  if  any  person  should  apply  for 
a  patent  for  any  particular  invention,  notice  of  such  application 
should  be  given  to  the  party.  It  is  usually  entered  at  the  offices 
of  the  Attorney  and  Solicitor  General,  and  upon  an  application 


(i)  See  form,  Hands,  36.  (7)  Hands,  15, 26,  71,  2. 

(2)  Form,  Hands,  47.  (8)  1  Chalm.  Op.  203. 

(3)  Petty    Bag   Office,   Rolls-        (9)  6  Ves.  J.  708,  where  sec 
yard.  Chancery-lane.  some  observations    on  this  sub- 

(4)  Hands,  p.  50.  ject. 

(5)  Hands,  14.  (10)  Davies,  447.  Hands,  17. 

(6)  Per  £ldon»    €.  Bx-parte  &c. 
Koejps,  6  Ves.  J.  599. 
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to  eidier  of  them  for  his  report  upon  a  petition  to  the  Kmg,  for 
a  patent  for  any  discovery  of  the  same  nature  as  that  described 
in  the  caveat,  notice  is  given  to  the  person^  who  has  taken  this 
precaution,  which  gives  him  an  opportunity,  if  he  thinks  the  in- 
ventions interfere  with  each  other,  of  opposing  the  application. 
If  it  is  meant  to  oppose,  the  Attorney  or  Solicitor  6eneral,before 
he  makes  his  report,  will  give  a  separate  audience  to  each  party^ 
and  examine  the  nature  of  the  two  inventions,  and  according  to 
his  opinion  of  their  similarity,  will  make  his  report  or  not.  If  he 
is  of  opinion  that  there  is  a  material  coincidence,  he  will  not 
report  in  favour  of  the  application;  but  if  otherwise,  he  makei 
his  report,  and  the  patent  proceeds  in  its  regular  course  ( 1  )•  If, 
however,  the  party  entering  the  caveat,  is  not  satisfied  with 
the  decision  of  the  Attorney  or  Solicitor  G^ieral,  he  has  another 
opportunity  of  (posing  by  entering  a  caveat  at  the  Chancery 
patent  office,  when,  on  the  patents  coming  to  the  great  seal, 
the  Lord  Chancellor  will  himself  give  a  similar  aadienoe^and 
examine  the  pretensions  of  the  parties.  This  practice  is  not  otiien 
resorted  to,  as  it  is  attended  with  mudi  expence  {2%  and  the 
Chancellor  usually  orders  all  costs  to  be  paid  by  the  party  op« 
posing,  if  he  does  not  succeed,  as  he  is  averse  to  the  eaveat  in  so 
late  a  stage  of  the  business,  after  great  part  of  the  expence  of  the 
patent  has  been  incurred  (S) ;  but  if  the  caveat  is  not  unreason- 
able^ costs  will  not  be  given  (4).  The  caveat  remains  upon  the 
books  for  one  year,  and  may  be  renewed  from  year  to  year,  as 
long  as  is  thought  requisite  (5).  The  Lord  Chancellor  refused 
to  seal  a  patent  for  representing  Italian  qperas^  because  the 
provisions  for  carrying  it  on  were  by  agreement  with  the  Lord 
Chamberlain,  his  executors  iand  administrators,  and  the  right  to 
the  patent  was  not  sufficiently  connected  with  the  property  in 
the  house.  In  this  case  which  was  much  argued  and  discussed, 
his  Lordship  held  that  it  was  not  sufficient  for  th^  paity  apply- 
ing merely  to  answer  objections,  but  he  must  lay  a  proper  case ; 
that  the  court  would  take  care  that  the  King  was  not  deceived 
nor  his  object  disappointed ;  and  would  represent  the  whole  to  the 
King,  but  not  decide  on  the  merits  of  the  various  claimants ; 
that  the  court  would  not  sign  a  patent,  which  did  not  put  the 
parties  under  some  controul,  as  in  this  instance  to  enable  the 

(1)  From  Danes,  448 ;  and  vid.    50  to  54. 

Hands,  18.  &c.  (4)  £x-parte  Fox,  1  Ves.  and 

(2)  Hands.  18, 19.  Beam,  S7. 

(3)  Bavies,  448,  and  see  the  (5)  Bavies,  448. 
expence,  bills  of  cosU,  &c..  Hands, 
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pateotee  to  exb  i  bit  oporas  under  a  grant  ftwn  the  Grown,  without 
the  precautions  which  the  ]aw  usually  required  with  regard 
to  such  exhibitions,  although  no  caveat  should  have  been 
entered.  (1) 

If  it  is  thought  necessary  to  enter  a  caveat,  it  is  proper  to  use 
general  expressions,  rather  than  to  express  the  precise  invention, 
as  by  that  means  the  inventor  would  receive  notice  of  any  ap- 
plication for  a  patent,  connected  with  the  subject  of  the  invention 
mentioned  in  the  caveat,  which  might  not  be  the  case  if  the 
particular  invention  or  improvement  should  be  exacdy  identified; 
another  reason  for  general  expressions  is,  to  guard  against  the 
opposite  party  obtaining  a  knowledge  of  the  invention^  as  he 
mi^t  beable  to  a&ct  the  validity  of  the  patent,  by  publishing 
the  invention  before  the  patent  is  sealed,  which  would  have  the 
eflfect  of  throwing  the  invjention  open  to  the  public.  But  it  will 
sometimes  happen  that  two  ingenious  persons  may,  without  any 
impnq)er  communication,  make  a  discovery  of  a  similar  inven- 
tion, in  which  case,  upon  the  similarity  of  the  invention  appear- 
ing to  the  Attorney  or  Solicitor  General,  it  is  usually  recom- 
mended that  the  parties  should  unite  interests,  and  take  out  a 
patent  in  their  joint  names;  for  priority  of  inventicm  would  be 
of  no  avail,  if  the  other  party  should  be  inclined  to  publish  the 
invention,  so  as  to  afiect  the  patent  (2).  It  has  been  observed 
that  the  practice  cannot  be  too  much  reprobated  which  haapf  late  * 
grown  into  use  by  some  speculative  persons,  of  keeping  a  list  of 
caveaU  upon  general  principles  entered  in  the  books,  without 
any  idea  of  obtaining  patents  themsdves,  but  with  the  sole  view 
of  being  acquainted  with  every  improvement  which  may  be 
going  on,  and  thus  gaining  an  opportunity  of  compromising 
with  the  real  inventors,  who  have  sometimes  paid  large  sums 
to  induce  them  to  withdraw  their  opposition.  (3) 

AetofParlu-         Although  no  grant  by  letters  patent  for  inventions  can  be* 

CiTdM^t^a^  made  for  a  longer  term  than  14  years,  yet  the  legislature  may 

the  number  of  and  fiequeutly  does  prolong  the  term  by  act  of  Parliament, 

propnecon.        ^j^^re  it  iqppears  that  the  patentee  on  account  of  any  special 

circumstances,  will  not,  within  the  time  for  which  the  patent  was 

granted,  be  su£Sciently  rewarded  for  making  the  invention  public, 

or  where,  in  consequence  of  subsequent  improvements,  he  is 

(1)  Ezparte  ▼.  O'Reilj,  1  Ves.        (2)  Davies,  449. 
J.  1 12.  ante  196.  (3)  Davies,  449,  450. 
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equitably  entitled  to  a  prolongation  of  the  term.  In  these  cases, 
the  additional  terms  granted,  depend  on  the  particular  circum* 
stances,  and  vary  from  7  to  14  years  (1).  The  prolongation 
cannot  be  effected  by  the  court  of  chancery,  but  by  the  legisla- 
ture only.  The  mode  of  obtaining  the  act  of  parliament,  is  similar 
to  that  which  is  adopted  with  regard  to  other  private  acts  (2}. 
So,  though  the  patent  usually  contains  a  proviso  for  making  it 
void,  on  an  assignment  of  it  to  a  greater  number  than  five 
persons,  yet  the  patentee  niay  be  enabled  by  act  parliament,  to 
make  a  transfer  of  his  interest  in  the  patent,  to  more  than  such 
limited  number,  on  a  sufficient  reason  being  given  for  the  appli- 
cation ;  as  if^  on  account  of  the  magnitude  of  the  concern,  it  be 
expedient  that  more  than  the  limited  number  of  persons  .should 
become  interested  in  the  patent  (3).  Such  an  act  of  parliament 
will  not  have  the  e£fect  of  giving  a  better  title  to  the  patentee, 
than  he  had  before  the  passing  of  the  act.  (4) 

The  patentee's  remedies  for  infringement  of  his  patent.  Fifthly,  The 
together  with  the  law  relating  to  the  assignment  of  it,  and  the  ^^^^^J^J^^ 
interpretation  of  covenants  connected  therewith,  remain  to  be  patemi. 
considered.  The  effect  of  the  patent  is  to  prohibit  all  persons 
but  the  patentee,  and  those  claiming  under  him,  from  making  use 
of  the  invention.  It  cannot  be  used  even  as  a  substratum  to 
found  greater  improvements  upon  (5).  If  the  idea  be  substan- 
tially copied,  such  copy  is  a  piracy  (6).  If  the  patent  be  in  every 
point  good,  and  any  per^n  infringes  upon  it,  the  patentee  may 
either  bring  an  action  at  law  for  damages  (7),  or  file  a  bill  in 
equity  for  an  account  of  the  profits  made  from  the  illegal  use  of 
the  invention,  on  which  he  may  obtain  an  injunction  to  restrain 
the  party  from  the  further  use  of  it  (8).  Where  tliere  has  been 
a  length  of  exclusive  enjoyment  under  a  patent,  the  court  will 
grant  an  injunction  in  the  first  instance,  without  previously  put- 
ting the  party  to  establish  his  right  by  an  action  at  law,  but  it  is 
otherwise  where  the  patent  is  recent  (9).  In  order  to  obtain  an 
injunction,  the  party  must,  at  the  time  of  applying,  swear  to  his 


(1)  Hands,  19.      8T.R.   95.  (6)  Davies,  405. 

2  H.  Bla.  499.  (7)  Bull.  N.  P.  7^. 

(2)  6  Ves.  Jun.  599.  (8)  Mitford's   Chancery  Plead- 

(3)  Hands»23,4.  ings,  124. 

(4)  Hesse  v.  Stevenson,  3  Bos.  (9)  Hill  v.  Thompson,   3  Men- 
&  P.  565.  8'T.  R.  9Q,  7.  vale,  622. 

(5)  Ex-parte  Fox.  J  Ves.  &  B.  67. 

VOL.  n.  p 
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beUef  that  he  is  the  original  inventor  ( 1 ).  There  must  be  separate 
bills  OQ  every  distinct  invasion  of  the  patent  (2) ;  and  if  any 
question  arises  on  the  validity  of  the  patent,  the  novelty  of  the 
invention,  or  sufficiency  of  the  specification,  it  is  uniformly  re- 
fened  to  a  court  of  law ;  and  wBei^  there  has  been  a  verdict  for  the 
patentee,  subject  to  the  opinion  of  the  court,  upon  a  case  in  which 
thqr  were  equally  divided,  the  patentee  must  bring  another 
action,  though  chancery  will  impose  no  terms  on  him,  or  dissolve 
an  injunction  formerly  granted,  in  the  mean  time  (3) ;  so  an 
injunction  was  granted  after  possession  under  a  patent  till  the 
right  could  be  tried,  though  die  validity  thereof  was  subject  to 
considerable  doubt  for  not  distinguishing,  in  the  specification,  the 
improvements  fix>m  theoriginal  machine  (4) ;  but  where  the  patent 
was  recent,  an  injunction  was  dissolved,  with  liberty  to  plaintiff 
to  bring  action  at  law  to  establish  his  right,  whilst  the  defendants 
were  to  keep  an  account  of  their  use  of  the  patent  right  in  the 
mean  time ;  and  when,  after  verdict  for  plaintifi^,  an  application 
was  made  to  revive  the  injunction,  and  it  was  objected  diat  defen- 
dant intended  to  move  for  a  new  trial,  the  matter  was  ordered  to 
stand  over  till  that  result,  the  defendants  still  keeping  their 
account  (5).  On  the  trial  of  an  action  for  damages  for  the 
mfiringement  of  a  patent,  the  patentee  must  give  some  evidence, 
which,  though  slight,  will  be  sufficient  to  shew  the  nature  of  his 
invention,  nnd  in  what  it  consists,  and  that  it  produced  the 
effisct  proposed  by  the  patent,  in  the  manner  specified;  for  after 
this  proof  is  given,  it  becomes  incumbent  on  the  other  party  to 
fiilsify  the  specification  (6).  The  plaintiff  cannot  change  tiie 
venue  from  Middlesex  to  any  other  icounty.  The  letters 
patent  may  be  proved  by  the  production  of  them,  or  by  an  ex- 
emplification or  constat  of  the  roll  (7).  A  patentee  must  prove 
the  novelty  of  every  part  of  tiiat  to  which  his  patent  applies  (8). 
Where  the  plaintiff,  having  a  patent  machine,  covenanted 
with  the  defendant  that  he  should  use  one  in  the  manner  de^ 
scribed  in  the  specification,  in  consideration  of  which  the  defen- 
dant covenanted  not  to  use  any  other,  it  was  held  in  an  action 

(1)  Id.  ibid.  (5)  Hill  v.  Thompson,  3  Meri- 

(2)  See  Dilly  v  Doig,  2  Ves.  J.    vale,  631,  2. 

486.  (6)  Per  BuUer,  J.   in    Turner 

(3)  Bolton  v.  Bull,  3  Veil.  MO.     v.  Winter.  1  T^rm  Rep.  602. 

(4)  Hannar  v.  Playne,  14  Ves.  J.         (7)  Phil.  Ev.  410. 

130.  Vid.   at  law,    patent  esta-        (8)  Per  Gibbs,  C.  J.  Manton  v. 
blished,  11  East,  101.  Mantoii,  Davies,  340, 1. 
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on  the  coveiuuit,  that  the  defendant  was  not  estopped  by  his 
covenam  from  pieadingy  in  bar  to  the  action^  that  the  invention 
was  not  new,  or  that  the  patentee  was  not  the  inyentor,  but  that 
he  might  thns  shew  that  the  patent  was  void ;  and,  consequently, 
that  he  had  received  no  consideration  (!)•  But  where  a  patentee 
had  ass^^ned  his  interest  in  a  patent,  and  afterwards,  in  violation 
of  his  contract,  infringed  the  assignee's  exclusive  right,  Liord 
Kenyon  would  not  allow  him  to  set  up  as  a  defence  to  an  action 
by  die  assignee,  that  he  had  no  title  to  convey,  and  that  it  was 
not  a  new  invention  (2).  But  where  A.  obtained  a  patent  for  an 
invention  of  which  he  bond^e  supposed  himself  the  first  inventor, 
and  agre^  to  let  B.  use  it  on  payment  of  a  certain  annual  sum, 
secured  by  bond,  which  sum  was  pud  for  several  years,  when  B. 
discovered  that  A.  was  not  the  inventor,  but  that  it  was  in  public 
use  before  A.  obtained  his  patent,  and  thereupon  B*  brought  an 
action  for  money  had  and  received,  to  recover  back  the  amount  of 
the  annuity  paid,  and  it  was  held  that  he  could  not  recover  (3). 
With  regard  to  the  assignment  of  the  patent,  it  has  been  also  held, 
that  if  the  assignees  of  an  uncertificated  bankrupt,  in  their  own 
names,  execute  a  deed  with  other  creditors,  whereby  they  release 
him  from  all  actions,  claims,  &c.  and  such  deed  be  not  signed  by  all 
ihe  creditors,  the  assignees  are  not  barred  from*clatming,  in  that 
character,  the  benefit  of  a  patent  afterwards  obtained,  and  the 
patent  obtained  by  an  uncertificated  bankrupt  is  afiected  by  the 
previous  assignment  of  the  commissioners,  and  vests  in  the  as- 
signees (4).  So,  if  the  assignee  of  shares  in  a  patent  covenants 
that  he  has  good  right  to  convey^  and  that  he  has  not  by  any  means 
forfi^ted  any  ri^t  he  ever  had  over  the  same,  the  generality  of  the 
former  are  not  restrained  by  the  latter  (5).  A  patentee  having  as- 
signed his  patent  while  a  suit  was  depending,  reserving  his  legal 
estatein  it  until  the  suit  was  determined,  and  covenanting,  upon  the 
determination  of  the  suit,  to  execute  a  further  assignment,  until 
which  assignment  the  assignee  was  to  stand  legally  possessed 
of  the  sam^  the  assignee,  in  an  action  brongh  by  him,  was 
nonsuited,  on  the  ground  of  no  further  assignment  having  been 
made;  but  on  motion  for  a  new  trial,  it  was  held  that  the  legal 
estate  vested  without  further  assignment.  (6) 

(1)  Hayae  V.  Maltby,   3  T.  R.  (4)  Hesse  v.  Stevenson,  id.  ibid. 
438.                            '  (5)  Id.  ibid. 

(2)  Oldham  v.  Longniead,  cited  (6)  Cartwright  v.  Amatt,  2  Bos. 
in  Hayne  v.  Maltbv,  3  T.  R.  438.  &  Pul.  43. 

j[3)  Taylor  v.  Hare,  1  N.  R.  260. 
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We  now  come  to  the  consideration  of  the  modes  in  which 
siithly,Th«       patents  may  be  vacated,    First y  By  demise  of  the  king.    At 
iog  I  patent.       common  law  the  terms  for  which  patents  were  granted,  deter- 
mined by  this  event  (1) ;  but  now,  by  statutes  of  William  the 
Third,  and  Queen  Anne,  they  continue  for  six  months  after  it  (?), 
unless  suspended  by  his  successor  (S);    but  the    determina- 
tion of  one  patent  will  have  no  such  effect  on  another  indepen- 
dent of  it  (4).    Secondly^  By  act  of  law,  &c.    We  have  already 
seen  that  if  there  be  any  defect  in  either  the  patent  itself  or  the 
specification,  the  patent  may  be  avoided  by  shewing  the  defect, 
either  on  the  trial  of  the  patentees  right  at  law,  in  an  action 
for  damages  for  infringement  of  the  patent,  or  in  answer  to  his 
suit  in  equity  for  an  account,  and  injunction  to  prevent  the  further 
use  of  it  (5).     But  it  may  be  absolutely  vacated  by  a  writ  of 
scire faciaSi  which  is  in  this  case  an  original  writ  issuing  out  of 
the  court  of  chancery  (6),  where  the  patent  is   recorded  at 
the  instance  of  any  private  person,  but  being  in  the  name  of  the 
king,   leave  to  issue  it  must  therefore  be  previously  obtained 
from  the  attorney-general  (7).     Such  a  writ  lies  in  four  cases, 
Mrsty  When  tlie  king  grants  by  several  letters  patent,  one  and 
the  same  thing  to  several  persons,  the  first  patentee  may  have 
a  scire  facias  to  repeal  the  second,  because  it  is  granted  to  the 
prejudice  of  the  first ;  and  the  king  of  right  permits  him,  on 
petition,  to  use  his  name  for  its  repeal  (8).     Secondly^  Where 
the  king  hath  unadvisedly  granted  any  thing  by  letters  patent 
upon  a  false  suggestion,  he  may,  by  his  prerogative,  repeal  his 
own  grant  by  scire  facias*     A  patent  may  be  said  to  be  obtained 
by   false  suggestion,    if  it  is  to  the  prgudice  of  the  crown  or 
community,  or  hurtful  to  trade  by  raising  the  price  of  a  com- 
modity, or  in  any  other  way  contrary  to  the  terms  of  the  statute 
21  Jac  1.  c^S.  (9).     Thirdly^  Where  the  letters  patent  express 
a  grant  which,  by  the  laws  of  the  land,  the  king  cannot  make. 
This  may  be  either  against  the  common  or  statute  law,  or  both, 
by  interfering  with  the  industry  of  the  people,  or  granting  the 
sole  use  of  any  known  trade  or  art,  &c.  (10).    Fourthly^  Where 

(1)  I  Chalm.  Op.  226.  (6)  Todd,  6lh  edit.  1098,  note. 

(2)  7  &  8  Will.  3.  c.  27.  1  Ann.     3  Lev.  220.  4  lust.  88. 

c.   8.   8.  2.     1  ChaJm.   Op.  227.         (7)  3  Bla.  Conini.  260,1. 

(3)  Id.  ibid.  (8)  4  Inst.  88.  2  Ventris,  341.  ^ 

(4)  1  Chalm.  Op.  250.  (9)  3Bla.  C.  260. 1  Davies,  32. 

(5)  Ante.  210.  (10)  Davies,  432. 
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the  patentee  hath  done  an  act  that  amounts  to  a  forfeiture  of  the 
grant  (1),  for  a  grant  of  patent  cannot  standi  if  abused.  (2) 

The  writ  having  been  issued  for  either  of  these  causes,  the 
patentee  appears  and  pleads ;  on  which  the  party  prosecuting 
takes  issue  on  such  legal  objections  as  may  appear  to  the 
patent  (3) ;  on  which  the  record  of  the  proceedings  on  the  writ 
is  made  up  in  chancery  (4),  andthen  sent  to  a  court  of  law,  to  • 
be  tried  by  a  jury  (5),  who  decide  on  the  facts  put  in  issue:  and, 
upon  their  verdict,  judgment  is  afterwards  entered  up,  for  or 
against  the  patentee  accordingly.  (6) 


The  csUblishment  of  trading   corporations  forms  another  different  kinds 
instance  in  which  some  restraint  is  laid  on  the  general  freedom  of  corporauouiy 
of  trade  for  the  public  benefit    by  the  power  of  the  crown.        ""  *^* 
Corporations  are  divided  into  two  kinds,  sole  and  aggregate.   A 
corporation  aggr^ate^  says  Mr.  Justice  Blackstone,  consists  of 
several  persons  united  together  into  one  society,  and  is  kept  up , 
by  a  perpetual  succession  of  members,  so  a^  to  continue  for  ever. 
A  sole  corporation  is  composed  of  one  person  only  (7)»  Another 
division  of  corporations  is  into  ecclesiastical  and  lay.     And  lay 
corporations  are  of  two  sorts,  viz.  civil,  and  eleemosynary.  Of  the 
lay  corporations^  established  in  the  country  for  civil  purposes 
(of  which  alone  we  are  now  to  treaty)  some  are  erected  (8)  for 
the  r^ulation  of  trade,   manufactures,   and  commerce,  as  the 
East  India  company,  and  the  companies  of  trades  in  London, 
and  other  towns ;  some  for  the  maintenance  and  regulation  of 
other  particular  objects  of  public  policy,  as  the  corporation  of 
the  Trinity  House  for  regulating  navigation  (9),  the  bank,  and  the 
difierent  insurance  companies  in  London;  others  for  the  ad- 
vancement of  science  in  general,  or  some  particular  branches  of 
it,  as  the  college  of  physicians  and  the  company  of  siugeons> 

(1)  Dyer,  198.     3Bki.  C.  260.  institution,    formed  A.  D.    1754, 

(2)  I  Ves.  J.  118.  through    Lord  Folkstone,   Lord 

(3)  Hands,  1 7.  Komnev,  Dr.  Hales,  and  others^  on 

(4)  Davies,  433.  the  suggeston  of  Mr.  Shipley,   the 

(5)  See  21  Jac.  1.  c.  3.  s.  2.  object  of  which  is  the  donation  of 
Hands,  J  7.  premiums  and  bounties'  for  useful 

(6)  See  Rex  v.  Arkwright,  Bull,  discoveries,  inventions,  and  im- 
N.  P.  7th  edit.  (76.  c.)  provements.     See  3  And.    Hist. 

(7)  1  Bla.  Com.  Go.  Lit.250.a.  Comm.  Ann.  1754,  p.  299,  tide, 
'  (8)  See  1  Bla.  Com.47K  Kyd,  *  Royal  Society,'  adfinem.  Pos- 
28,  9.  These  are  ail  incorporated  ;  tlethwaite's  Com.  Diet. 

there  is  also  a  society  for  the  en-        (9)  Sawyer's  Arg.    Quo    War* 
couragement  of  arts,  manufactures,     9,  and  ante.    - 
and  comiaerce^  a  most  eictllent 
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in  London,  for  the  impnyrement  of  the  medical  science;  the 
royal  society  for  the  advancement  of  natural  knowledge  (1) ; 
the  society  of  antiquarians  for  promoting  the  study  of  antiquities, 
and  the  royal  academy  of  arts,  for  cultivating  painting  and 
sculpture.  Other  civil  corporations  are  established  for  the 
purpose  of  local  government,  such  as  the  corporations  of  cities 
and  towns,  under  the  names  of  mayor  and  commonalty,  bailifl& 
and  burgesses,  and  other  similar  denominations ;  and  to  this 
class  seem  properly  to  belong  the  general  corporate  bodies  of  the 
two  universities.  We  have  before  considered  the  advantages 
resulting  from  companies  for  carrying,  on  foreign  trade  (2). 
The  advantages  of  an  inland  corporation  consist  in  its  being 
invested  by  the  policy  of  the  law,  with  perpetual  succession 
under  an  artificial  form ;  with  the  capacity  of  acting  in  several 
respects  as  an  individual,  particularly  of  taking  and  granting 
property ;  of  contracting  obligations;  and  of  suing  and  being  sued ; 
of  enjoying  privileges  and  immunities  in  common  ;  and  of  exer- 
cising a  variety  of  political  rights,  more  or  less  extensive  accord- 
ing to  tile  dettgn  of  its  institution,  or  the  powers  conferred  upon 
it,  either  at  the  time  of  its  creation,  or  at  any  subsequent  period 
of  its  existence  (3).  The  superiority  which  a  formed  body  of 
this  nature  possesses  over  isolated  individuals,  especiaUy  for  the 
purposes  of  commercial  ^terprize,  is  too  obvious  to  require  any 
comment. 


B/whom  and 
how  constituted. 


The  power  of  erecting  corporations,  whether  mercantile  or  of 
any  other  nature,  is  vested,  by  the  law  of  this  country,  in  the  king, 
without  whose  consent,  either  express  or  implied,  no  such  institu- 
tion islawful(4<}.  Somepersonsindeedare  corporations  v/r/u/^o^^ 
ciorum  at  common  law,  as  tiie  king  himself,  all  bishops,  parsons, 
vicars,  and  churchwardens,  for  certain  purposes ;  these  instances 
rest  upon  the  authority  of  the  common  law,  having  been  estab- 
lished in  the  early  ages,  before  the  constitution  of  the  country 
and  the  prerogatives  of  the  crown  were  established  on  their 
present  basis  (5).     The  only  other  modes  by  which  a  coporation 


(1)  Inoorp.  by  charter  of  Cha.  II. 
22  April,  i€63,  by  ihe  name 
of  the  president,  council,  and 
fellows  of  the  royal  society  of 
London,  for  cultivatii^  and  im- 
proving natural  knowLec^e.  See  a 
loll  statement  of  the  charter  and 
statutes,  &c.  in  PostleUiwaite's 
Diet.  tit.  Royal  Society. 

(2)  Ante,  1  Vol.  632,  3. 


(3)  Kyd,  In  trod.  13.  As  to 
the  impolicy  of  granting  corpora- 
tiou  privileges,  see  1  Smith,  W. 
of  N.  138.  143.  150-3.  Hume's 
Hist.  404.  Com. Dig.  Trade*  D.  I. 
Chitty*8  Appren.  5, 6. 

(4)  Sldn.  224.  10  Co.  29.  h. 
33  b.  Co.  Lit.  250^  a.  1  RoL  Abr. 
512. 1.  27.  Ante,  i  Vol.  632,  3. 

(5;  1  Bla.  Com.  <72.r. 
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can  be  I^galisedare  by  charter ;  by  preacripCloni  which  suppoflet 
such  eharter ;  ot  by  act  of  parliament  (1).  When  it  is  intended 
that  a  corporation  should  be  establi Aed  with  powers  or  privi* 
leges  which,  by  the  principles  of  the  co9imon  law,  cannot  be 
granted  by  the  king^s  charter^  recourse  must  be  had  to  the  aid 
of  an  act  of  parliament :  as  if  it  be  intended  to  grant  the  power 
of  imprisonment,  as  in  the  case  of  the  college  of  physicians;  or 
to  confer  an  ezdnsive  right  of  trading,  as  in  the  case  of  the 
East  India  company  (2) ;  or  when  a  court  is  erected  witli  a 
power  to  proceed  in  a  manner  different  from  t]|ie  common  law, 
which  is  the  case  of  the  yice-chancellor's  court,  in  the  two  uni- 
versities (S).  But  most  of  those  statutes  which  are  usually  cited, 
as  having  created  coiporations,  dther  cmifirm  such  as  have  been 
previously  created  by  the  king^  as  in  the  case  of  the  college  of 
physicians  be(<Mre  mentioned,  which  was  erected  by  charter  in  the 
10th  year  of  Henry  the  Eighth^  and  afterwards  confirmed  in 
parliament,  by  an  act  of  the  14th  and  15th  of  the  s«ne  king  (4) ; 
or  they  permit  the  king  to  erect  a  corporation  in  fuJturo^ 
with  such  and  such  powers,  as  in  the  case  of  the  bank  of  Eng- 
land (5),  and  the  society  of  the  British  fishery  (6)  \  so  that  the 
immediate  creative  act  is  usually  performed  by  the  kmg  alone^ 
ia  virtue  of  his  royal  prerogative  (?}•  The  creation  may  be 
parfi>rmed  \r}  the  words^  <*  creamusj  erigimusjjundamus^  incoT' 
foramus^  or  the  like ;  no  precise  terms  are  necessary  (8}.  And 
it  is  held  llmt  if  the  king  grants  to  a  set  of  men  to  have 
gildam  mereatoriamj  a  mercantile  meeting  or  assembly,  this  is 
alone  sufficient  to  incorporate  and  establish  them  for  ever  (9). 
The  most  ancient  secular  corporations,  established  directly  by 
the  ktng^s  charter,  seem  to  have  been  gilds  or  incorporated  com- 
panies of  merchants,  traders,  and  artisans;  and  it  is  not  im- 
probable that  the  practice  of  expressly  incorporating  whole  towns 
by  charter  was  introduced  in  imitation  of  these  companies;  for 
amongstotherfranchises  conferred  upon  the  inhabitants  of  towns  by 
ttident  charters,  this  was  frequently  one — ^that  they  should  have 
gildammercatoriam,  or  a  merchant  gild,  by  which  they  were  estab- 

(1)  Com.  Dig.  Franchises,  F.  2.    and  see  ante,  1  VoL  ch.  12« 

1  Bla.  Com.  472.  (5)  5  &  6  W.  &  M.  c.  20.  and 

(2)  Vide  Ante,  1  VoL  662,  3.    see  6ther  instances  ante,  in  c«  12. 
Bat  lee  even  at  eommon  law.  Com.        (6)  23  G.  3.  c.  4. 

I>ig.  Trade,  D.l.  (7)  1  Bla.  Com.  473.     Kyd, 

(3)  Vid.  Cro.  Car.  73.  87,  86.    61,2 

Jcnk.  97. 1 17.  (8)  16  Co.  28.  a.  30.  b. 

(4)  14  &  15  H.8.C.  5.— Vid.        (9)  10  Co.  30-— 1  Roll.  Abr. 
&  Co.  1 14.    Dr.  Bonhans's  case,    513.  b.  1  Bla.  Conw473,  4.^ 
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lished  as  a  coporate  body,  gUda  signifying,  according  to  Sir 
Edward  Coke,  an  incorporate  brotherhood  or  company;  fofwhidi 
reason  the  place  of  their  meeting  was  called  the  gild  hall.  And  I 
have  seen,  says  that  author,  a  charter  made  by  king  Henry  the 
first,  to  the  weavers  of  London,  by  which  he  grants  to  them  that 
they  shall  have  gtldatn  mercatoriam,  and  a  confirmation  of  it 
made  by  Henry  the  second ;  by  which  charters,  adds  he,  they  were 
incorporated  (1).  But  the  grant  of  a  gilda  mercaknia  does 
not  seem  to  have  invested  the  gi'antees  with  the  local  gov£m- 
ment  of  the  place;  for  a  gilda  mercatoria  established  in  a  town 
may  be  distinct  from  the  general  corporation  of  the  town  (2). 
This  observation,  that  the  gilda  mercatoria  in  England  was 
something  distinct  from  the  corporate  body  vested  with  the 
local  government  of  the  place,  receives  confirmation  from  the 
actual  state  of  the  royal  boroughs  in  Scotland.  In  most  of  these^ 
there  are  several  incorporated  companies  of  trades,  and  a  gitdry> 
which  is  also  an  incorporated  company,  but  distinct  from  (he 
others ;  ^i^d  the  magistracy  of  the  town  is  composed  of  members 
partly  taken  from  the  giidry  and  partly  from  the  trades. 

Powers  &c.  When  a  corporation  is  duly  created  many  j9otn^r«,  capadties, 

and  incapacities,  are  tacitly  annexed  to  it^  without  any  express 
provision ;  and  of  these,  five  are  said  to  be  necessarily  and  in- 
separably incident  to  every  corporation.  1st,  To  have  per- 
petual succession;  and  therefore  all  aggr^ate  corporations 
have  a  power,  necessarily  implied,  of  electing  members  in  the 
.  room  of  such  as  are  removed  by  death,  or  otherwise  (S).  2dly» 
To  sue  and  be  sued,  implead  and  be  impleaded,  grant  and 
receive  by  its  corporate  name,  and  do  all  other  acts  as  natural 
persons  may.  Sdly,  To  purchase  lands  and  hold  them  for  the 
benefit  of  themselves  and  their  successors.  But  on  account  of  the 
statutes  of  mortmain^  a  corporation  cannot  hold  lands  without 
a  licence  from  the  crown,  or  ui  act  of  parliament  (4).  4thly, 
To  have  a  common  seal;  and,  5thly,  To  make  bye-laws  or  private 
statutes  for  the  better  government  of  the  corporation  (5).  But  no 
trading  company  is  allowed  to  make  bye-laws  which  may  afiect 
the  king's  prerogative,  or  the  common  profit  of  the  people. 


(1)  10  Co.  30.  a.  1  Rol.513.  (3)  1  Rol.  Abr.  514.  10  Co. 
KyH,  63,  Ist.  ed,  30.  b. 

(2)  1  Snlk  203.  2  Lord  Raym.  (4)  Co.  Lit.  99.  note  1.  but  a 
1129  n34.  Mayor  of '\V?iitan  V.  civil  corporation  may  alien.  1 
Wilks.    Kyd,64.  Vcj«.&B.226. 

(5)  Sccpobt,219,&c. 
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under  a  penalty  of  ^40«»  unless  they  are  approved  by  the  chan* 
cellor,  treasurer,  and  chief  justices,  or  the  judges  of  assize 
in  their  circuits ;  and  even  though  they  are  so  approved^  still  if 
contraiy  to  law,  they  are  void  (1).  The  last  two  powers  are  not . 
essentifJIy  incident  to  a  corporation  sole  (2) ;  and  the  power  of 
making  a  bye-law,  is  net  so  inseparably  incident  to  a  corpora 
tion  aggregate^  that  it  cannot  subsist  without  it ;  for  there  are 
some  aggregate  corporations  to  which  rules  and  ordinances 
may  be  prescribed,  and  which  they  are  bound  to  obey.  Neither 
are  these  all  the  incidents  which,  without  any  express  provision, 
are  necessarily  annexed  by  legal  implication  to  an  aggregate  cor- 
poration ;  and  it  has  been  observed,  diat  although  many  things 
are  incident  to  a  corporation,  yet  to  form  the  conqplete  idea  of  a 
corporation  aggregate,  it  is  sufficient  to  suppose  it  vested  with 
the  three  following  capacities.  1st,  To  have  perpetual  succes- 
sion  under  a  special  denomination  and  under  an  artificial  form* 
2diy,  To  take  and  grant  property;  to  contract  obligations;  and  to 
sue  and  be  sued  by  its  corporate  name,  in  the  same  mamier  as  an 
individual.  3dly,  To  receive  grants  of  privil^es  and  immunir 
ties,  and  to  enjoy  them  in  common.  These  alone  are  sufficient  to 
the  essence  of  a  corporation ;  neither  the  actual  possession  of  pro- 
perty, nor  the  actual  enjoyment  of  franchises  is  necessary  (3).  A 
corporation  aggregate  cannot  be  guilty  of  a  crime,  as  of  treason 
or  felony  (4),  and  consequently  cannot  be  subject  to  the  punisl>- 
ment  of  a  criminal;  nor  can  it  take  an  oath,  which  is  one  reason 
why  it  could  not  do  fealty  (5),  and  why  it  cannot  be  executor  or 
administrator  (6);  and,  for  the  same  reason,  it  cannot  wage  its 
law  (7)9  neither  can  it  be  subject  to  ecclesiastical  censures,  and 
consequently  cannot  be  excommunicated,  nor  summoned  into  the 
ecclesiastical  courts  (8);  neither  can  it,  as  has  been  said,  do  or 
receive  a  personal  injury,  and  therefore  can  neither  sue  nor  be 
sued  in  an  action  of  trespass  for  batteiy  or  false  imprisonment  (9) ; 
but  an  action  of  trover  is  maintainable  against  a  corporation, 
and  if  it  be  essential  to  their  conversion  of  the  property,  (as  in 
a  late  case,  the  detainer  of  bank-notes,  by  the  governor  and 


(1)  St.  19  H.  7.  c.   7.  II  Co.  (5)   PI.  Com.  213.  245.  10  Co. 
54.  see  7  Term  Rep.  548.  32.  b. 

(2)  Vid.  1  BU.  Com.  475,  6.  (6)  Com.  Dig.  Administration, 

(3)  Per  Holt,  Skin.  311.    10  B.  2. 

Co.  31 .  a.  3  Co.  75.  b.  Case  of  the  (7)  9  Co.  32.  a. 

Dean  and  Chapter  of  Norwich.  (8)  10  Co.  32.  a. 

Sec  1  Kyd,  69,  70.  (9)   Br.  2  Corpor.  63. 

(4)  10  Co.  32.  b. 
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company  of  the  bank  of  Ei^ladd^}  that  they  should  bava  aa- 
thof ized  it  under  th^  tneal,  such  audioritj  will  be  presmied 
after  verdict;  but  it  does  not  seem  necessary  that  the  act  of 
detention  done  by  their  servants^  within  the  scope  of  their  em- 
ployment, should  be  authorized  under  their  seal  (1).  It  is 
inc^>able  of  a  personal  appearance ;  and  therefore  oonld  not 
have  done  homage^  because  that  could  not  be  done  by  attor- 
ney (2),  which  is  another  reason  why  it  could  not  do  feally ;  but 
it  might  have  purchased  land  held  by  homageandfealty,  and  then 
it  would  have  been  considered  as  holding  them  by  that  tenure  (S)^ 
For  the  same  reason  it  cannot  leyy  a  fine  (4)>  neither  can 
it  be  apprehended  or  arrested,  and  therefore  cannot  be  out- 
lawed (5).  But  in  an  indictment  for  burglary,  where  the 
mansion-chouse  is  vested  in  the  coiporation,  it  must  be  laid  as 
such,  although  it  is  inhabited  by  a  servant;  for  although  a  corpo- 
ration aggregate  cannot  be  said  to  inhabit  in  any  particular 
place)  yet  it  may  possets  a  house  ibr  the  residence  of  its  ser- 
vants, and  if  the  house  be  laid  to  be  the  property  of  the  servanti 
when  in  truth  it  was  the  property  of  the  corporation,  the  indict- 
ment  will  be  bad«  (6) 

General  duties,        The  general  dtUies  of  all  bodies  politic^  considered  in  their 
^^'  corporate  capacity,  may,  like  those  of  natural  persons^  be 

reduoed  to  this  single  one,  that  of  acting  up  to  the  end  or 
design,  whatever  it  may  be^  for  which  they  were  created  by 
their  founder  (?)•  In  general^  a  corporation  aggregate  commonly 
contract  by  instrument  under  the  corporate  seal  (S)^  and  in  a 
late  case  which  occurred  in  the  court  of  king^s  bencb^  it  was 
held  that  a  corporation,  not  established  for  trading  purposes, 
could  not  become  aocq)tors  of  a  bill  of  exchange  payable  at  a  less 
period  than  six  months  from  the  date,  because  such  a  case  falls 
•  within  the  provision  of  the  several  acts  passed  for  the  protection 
of  the  bank  of  England,  by  which  it  is  enacted,  that  it  shall  not 
be  lawful  for  any  body  corporate  to  borrow,  owe,  or  take  up 
money  upon  their  bills  or  notes,  payable  on  demand,  or  at  any 
less  time  than  six  months  from  the  date  thereof;  the  court  seemed 
to  think,  that  as  the  drawing  of  bills  of  exchange  was  finreign  to 

(1)  16  £ast»  6.  and  cases  there  Corpor.  II. 

cited.  (6)  2  East,  P.  C.   501.  and 

!2)  Co.  Lit.  66.  b.  cases  there  cit^. 

3)  33  H.  8.  Br.  Fealty,    15.  (7)  1  Bla.  Com.  479,480. 

(4)  Com«  Dig.  tit.  2  Fme,  B.  (8  )  5  East.  239. 242, 6  Yin.  Ab. 

(5)  10  Co.  32.  a.  cites  39  Ed.  3.  31 7. 

3.      a.     Bro.    UUagary,      72.  y 
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Ae  potpose  for  whidi  the  corporatioii  was  established,  which 
-  was  for  the  erecting  and  carrying  <m  water-worlis  in  a  particular 
places  and  as  no  power  was  expressly  given  to  them  to  make 
promissory  notes,  or  to  become  parties  to  bills  of  exchange, 
it  was  doubtfoleven  if  the  bank  acts  were  entirely  out  of  the  qnes- 
tion,  whether  such  a  corporation  would  have  power  so  to, bind 
themselves^  for  purposes  foreign  to  those  for  which  they  were 
originally  established  (1).  But,  without  determining  that  point, 
this  case  seemed  to  be  dearly  within  the  prohibition  of  the 
several  statutes  passed  for  the  protection  of  the  bank  of  Engn- 
land  (S).  But  an  action  was  held  maintainable  at  the  suit  of 
a  remote  indorsee  against  a  commercial  firm,  consisting  of  seven 
persons,  on  a  bill  of  exchange,  payable  at  three  months  after  date^ 
the  number  of  persons  who  drew  the  bill  not  being  ajqiarent  on 
the  fooe  of  it(d).  It  seems  that  if  a  corporation  is  authorised 
to  raise  money  on  promissory  notes  for  a  particular  purpose, 
evidence  may  be  recdved  to  show  that  thqr  were  issued  for  a 
diflferent  purpose  (4).  A  company  which  has  been  entrusted 
by  the  legislature  with  the  execution  of  a  power  firom  which 
mischief  may  result  to  the  public,  as,  for  instance^  making  an 
excavation  in  a  pnbUc  street,  is  bound  to  take  especial  precaution 
to  guard  against  such  mischief,  and,  in  defiiult,  is  responsible  in 
damages.  (5) 

The  power  of  making  bye-UeuDS  has  been  already  observed  to  Secondlj,  Re- 
be  inddent  to  a  corporation.     We  shall,  therefore^  in  die  next  b/bye-iaws  and 
plac^  proceed  to  enquire  how  &r  the  freedom  of  trade  may  be  costomf. 
restrained  or  regulated  by  bye-law  or  custom. 

A  custom  or  a  bye-law  for  the  total  restraint  of  trade  is 
void  (6).  A  custom  not  to  use  a  particular  trade  in  a  particular 
dty,  &c.  is  bad,  unless  founded  on  some  consideration  (?)•  But  a 
custom  restraining  trade  svb  modoj  as  foreign  bought  and  foreign 


(1)  See  as  to  the  jurisdiction  of 
the  court  of  chancery  with  re- 
spect to  an  alienation  for  other 
than  corporate  purposes.  1  Ves. 
&  B.  226. 

(2)  Broughton  v.  the  Manches- 
ter Water-works  Company,  3  B.  & 
Aid.  L  6  Ann.  c.  22.  s.  9.  15 
Geo.  2.  c.  13,  s.  5.  21  Geo.  3. 
c  60.  s.  12. 

l3)Wigan  v.Fowler,  1  Stark.:459. 


(4)  Slack  V.  Higbgate  Arch* 
way  Companv,  5  Taunt.  792. 

(5)  Weld  V.  The  Gas  Light 
Company,  1  Stark.  189.;  but  see 
4T.R.  794. 

(6)  Com.  bift.  Trade,  (D)  2.  and 
Bye-lsw,  (C)  3*    See  instances. 

(7) Id.  Ibid.  Mo. 342.  Str.  111. 
2  Lev.  210.  3  Lev.  241.  1  Salk, 
204.  1  Mod.  21.  &  see  post. 


220 


Of  tJie  Restraint^  Encouragement^     [Ch.  12. 

soldi  whereby  a  non-freeman  will  be  restrained  from  buying  or 
selling  goods  to  the  foreigners  within  such  city^  is  good  as  in 
regulation  of  trade  ( 1 ) .  So  a  custom  not  to  use  a  certain  trade 
without  bishops'  licence,  is  good  (2),  though  we  have  seen  an 
express  charter  would  not  carry  such  grant  (S).  Aprescriptbn 
for  baking  all  bread  baked  within  a  certain  manor  is  good  .(4)9 
and  a  custom  that  every  butcher  on  market*day  shall  sell  flesh 
on  a  stall  in  a  market,  and  not  at  his  own  house^  is  good,  as  it 
respects  the  lord's  franchise* and  right  of  stallage,  &c.  (5)  A 
custom  in  London,  that  none  but  ireeman  shall  keep  shop  or 
trade  within  the  city,  is  good  (6),  and  the  practice  hath  con- 
tinued so.  So  a  custom  of  corporation  of  weavers,  that  only 
men  free  of  their  guild  should  intermeddle  in  London  and 
Soutliwark,  is  good(7)*  But  this  custom  does  not  extend  to 
make  him  bound  to  belong  to  any  particular  company  in 
London,  for  he  has  a  liberty  of  any  (8).  So  on  the  general 
principle,  that  under  a  power  to  make  bye-laws  none  can  be  made 
in  restraint,  of  trade  without  a  custom,  a  bye-law  that  no  freeman 
of  the  city,  of  London  shall  exercise  the  trade  of  a  butcher  without 
being  free  of  the  butchers'  company,  was  adjudged  void.  (9) 
But  ithas  been  held  that  a  bye-law,  that  all  butchers,  not  free  of 
thecity,  should  take  up  their  freedom  in  the  butchers'  company, 
and  no  butcher  be  admitted  to  the  freedom  of  the  dty  in  any 
other  company,  and  all  butchers  not  free  of  the  city,  and  en 
titled  to  their  freedom  of  another  company,  should  be  mJEule  free 
of  the  butchers'  company,  on  paying  the  usual  fees  and  fin^ 
was  adjudged  good.  But  a  bye-law  that  no  stranger  shall  exercise 
a  particular  trade  within  a  city  is  good,  if  founded  on  precedent 
custom  (10),  and  bad,  if  not  so  founded  (11).  But  general  cus- 
toms in  aid  and  support  of  bye^laws,  may  include  new  things  and 
objects,  which  have  not  existed  beyond  the  time  of  memory^  if 
they  are  within  the  reason  of  such  customs  (12). 


(1)  Id.  ibid.  Dyer  279.  b.  Sir 
W.  Jon.  1 62.  2  Roll.  202. 1.  45. 

(2)  8  Co.  125. 

(3)  Id.  ibid.  ante. 

(4)  8  Co.  125.b.  Cro.El.  203. 
1  Leo.  142.     Owen,  €7.  contr. 

(5)  8  Co.  127.  a.  See  ante  Fairs 
and  Markets,  Stallage. 

(C)    Waggoner's  case,    8    Co. 
.25—9. 

(7)  Cro.  Eliz.  803. 

(8)  Bac.  Ab.  Bye-  aw  (B.jLutw. 


564.  8  Co.  125  a.  5  Mod.  104- 
Comb.  373.  S.  C.  Com.  Dig.  tit. 
Bye-law,  C.  3. 

(9)  Harrison  v.  Goodman, 
1  Burr.  12.  Hesketh  v.  Braddock, 
3  Burr.  1 847. 

(10)  Woolley  v.  Idle.  4  Burr 
1951.  Bodwic  v.  FenneU,  1  Wis. 
233. 

(11)  1  P.  Wms.  184. 

(12)  1  Lord  Kaym.  499. 
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Bnt  a  bye^law^  tbat  no  one  use  his  trade  in  a  particular  town 
who  was  not  apprenticed  to  it  therein  (l)^  or  till  seven  years 
after  apprenticeship  expired  (2),  is  vdd,  unless  founded  on 
custom  or  prescription  (d).  So  a  bye^law  that  more  shall  be  paid 
for  the  enrolment  of  indentures  of  apprenticediip  than  is  re- 
quired by  statute,  is  bad  (4).  And  a  bye-law  restricting  the 
number  of  apprentices  to  be  taken  by  a  member  of  the  corpora- 
tion,  is  void,  as  being  in  restraint  of  trade  (5).  But  a  bye-law 
requiring  the  enrolment  of  the  apprentice-deedy .  in  order ,  to 
entitle  the  apprentice  to  his  freedom,  is  good  (6).  A  bye*law  in 
London,  that  no  freeman  should  sell  his  wares  at  a  fair  or 
market  out  of  the  city^  was  annulled  by  statute  (7).  So  a 
bye-Iaw  by  the  merchant-adventurers,  that  none  should  sell  or 
buy  in  the  dominion  of  the  Duke  of  Burgundy  without  their 
licence,  was  likewise  annulled  (8).  A  bye-law  that  a  man  shall 
not  use  his  trade  without  the  allowance  of  the  corporation  of 
tailors,  or  three  of  the  masters  and  wardens,  or  proof  that  he 
was  an  apprentice,  is  void;  for  it  does  not  appear  what  proof 
will  be  required,  and  therefore  there  may  be  a  prohibition.  (9) 
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So  a  bye-law  against  a  man's  using  a  trade,  in  a  city,  borough. 
Sic.,  unless  he  be  free  there,  is  void,  when  there  is  no  custom  for 
it,  and  where  the  corporation  was  made  within  time  of 
memory  (10).  The  same  rule  applies  to  a  bye*law,  that  every 
merchant-tailor  put  all  or  half  his  cloths  to  be  dressed  to  cloth- 
workers,  of  the  same  company,  for  this  amounts  to  a.  mono- 
poly (1 1).  So  a  bye«law  that  a  man  shall  sell  no  sand,  but  that 
which  he  gets  out  of  the  Thames,  is  void  (12)..  But  a  bye-law 
that  every  candidate  for  the  freedom  of  a  city,  shall  be  called  at 


.  (1)  Moor,  869.  1  Roll.  264. 
1.20.  Hob.  211,  12. Mutton  5,  6. 
S.C.  Roll.  Abr  364.  Bac.Ab. 
Bje-law»  B.  Brownl«  49.  Com. 
Dig.  Bye-law.  C.  3. 

(2)  1  Roll.  364.  pi.  3. 

(3)  Bac.  Ab.  Bye-law,  B.  Lutw. 
564.  Carter,  86.  114.  Raytn.  294. 
2Brownl.  178. 182.  Bridgm.  140. 

(4)     The   King  v.     Newcastle 
Coopers'  Company,  7  T.  R.  543. 
.    (5)  Id.  ibid. 

(6)  The  King   v.  Marshall,  2 

(7)  3  Hen.  7.  c.  9.  1  Roll. 
363.  1.  21. 


(8)  12  Hen.  7.  c.  16.     1  Roll. 
363.1.27. 

(9)  Com.  Dig.  Trade,  C.  3.   1 
RoU.  Abr.  364 .1.42.  11  Co.  53, 4. 

1  Roll.  Rep.  4.  Godbolt,  253. 
Hob.  211.  and  seethe  Weaver  of 
Newberry's  case,  Norris  v.  Staples, 
Hobart  221.  Bac.  Ab,  Bye-laws, 

(B.) 

(lO)Lutw.  564.  8  Co.  125.  (a.) 
Godbolt,  253. 

(11)  1  Roll.  364. 1. 35.  11  Co. 
86.     Moore,     576,    577.     591. 

2  Inst.  47. 

(12)  Riqrm.293.  Godbolt,  106. 
Bac.  Ab.  Bye-law,  (B.) 
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three  several  meetings  of  the  mnyor,  &e«»  and  approved  <tf  by 
the  majorhj,  has  been  holden  good>  a$<  pfovidiiig  a  method  for 
previonsly  examining  into  the  right  of  those  who  chum  to  be 
made  free  (1).  So  regulations  (ot  the  ezpoaii^  to  view  of  doth 
(imposed  by  oommoa  council)  at  BlackweU^hall^  previously  to 
sate,  with  a  penal^  for  any  sold  without  regard  to  the  regulation 
imd  hallage  oild.  a  cloth,  is  good  (2).  So  a  regulation  tending 
to  the  more  equal  distribution  of  trade,  viz.  that  none  shall  have 
above  so  many  spindles  in  a  week^  is  good  (S).  But  die  regmen 
personctrum  extends  only  to  demeanor  in  their  trade,  and  not 
to  annex  that  to  one  trade  which  before  belonged  to  anodier : 
thus  a  bye-law  against  bricklayers  plastering  with  lime  and  hair, 
which  was  to  belong  to  the  plasterers^  on  a  penalty,  admitting 
this  before  to  have  been  part  of  a  trade  of  bricklayers,  is  void  (4). 

Where  the  object  of  a  bye-law  is  merely  to  prevent  iraud^  and 
the  provisions  of  it  do  no  more  than  acccmiplish  that  object;  then, 
though  in  strictness^  a  restraint  may  be  laid  on  the  freedom  of 
trade,  it  will  be  considered  only  as  a  reasonable  regulation,  and 
consequently 'no  custom  will  be  necessary  to  support  the  bye-law. 
Of  this  kind  is  die  bye-law  offLondon  just  m^itioned,  respecting 
the  Bladcwell-hall  factors,  by  which  it  was  ordained,  ^  that  if 
any  citizen,  freeman,  or  stranger,  within  the  said  city,  put  any 
broad  cloth  to  sale  within  the  city  of  London,  before  it  was 
brought  to  Blackwell-hall,  to  be  viewed  and  searched,  so  that  it 
might  appear  to  be  saleable,  and  that  Id*  might  be  paid  for 
haliage  for  every  doth,  he  should  fiNrfeit  for  every  doth 
6$;  Sd/*  (5).  So  a  bye-law,  which  has  in  view  prindpally  the 
regulation  of  police,  though  it  prohibit  the  exercise  of  a  par- 
ticular trade  within  certain  limits,  is  good  without  a  custom. 
Such  is  the  bye-law  of  the  city  of  Exeter,  **  that  no  butcher  or 
other  person  should,  within  the  walls  of  the  city,  slaughter  any 
beast''  So  a  bye-law  is  good,  which  prohibits,  under  a  pesialty,  the 
making  or  using  of  any  dangerous  machine  within  a  dty*  Such 
is  the  bye-law  of  the  dty  of  London,  '^  that  no  one  shall  make  a 

(1)  Greeo  v.  Durham  (MayoroO     1  Roll.  Abr.  365.  S.  C.  3  Leon.  R. 
1  Burr.    131.;    so,  of  ability   of    64.  S.  C. 

surgeons*  apprentice  in  the  Latin        (3)    1   Lev.   229.»  and  see  2 
tongue  before  be  can  be  bound.    Roll.  Rep.  391.     Ai^.  4  Mod. 
Rex  v.  Surgeons'   Companv,    2*  227»  8,  D. 
Burr.  892.  '  (4)  Palm.  305. 

(2)  Bac.  Ab.  Bye-law,  B.  5.  Co.         (5)  The  Chamberlain  of  Lon- 
62.   Chanib.  of  London's     case.     don*sca$e,  5  Co.  G2.b.  Kyd,  149. 
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hot-press,  nor  use  it  in  the  city,  under  a  penalty  of  jf  10  for 
makings  and  JSB  for  uiing  it;"  beeaose  the  nse  of  these  pranes 
is  dangerous  with  respect  to  fire.  (1)  * 

So  a  bye-law  is  good,  without  a  custom,  which  prohilMts  the 
exercise  of  some  particular  ohnoiaous  trades  in  some  par« 
ticnlar  streets  of  a  city,  as  ^<  that  a  man  shaU  not  set  up  a 
tavern  in  Birchin-lane,*'  or  ^  a  brewhouse  in  Fleel^street,"  or 
^  a  butcher V'  or  ^'  a  chandler's  shop  in  Cheqpside/'  {2) 

But  if  under  pretence  of  a  rq[ulation  of  police  a  bye^law  be 
made  restraining  trade,  for  the  purpose  of  {uivate  gain,  such  a 
bye-law  cannot  be  good  without  a  custom  to  support  it.  Thus^ 
where  it  appeared  in  the  case  of  Pain  and  Haogfaton  (3),  that 
the  city  of  London  had  made  an  act  of  common  council,  '<  that 
no  carman  diould  go  with  his  cwrt  on  the  streets  of  London 
without  a  Hcence,  ibr  which  he  should  pay  a  certun  sum  of 
monqr  to  the  president  of  a  certain  hospital  for  the  use  of  the 
poor  of  that  hospital ;"  this  was  acfjudged  void,  because  it 
restrained  the  Kberty  of  the  trade  of  a  carman.  (4) 

But  in  the  case  of  Player  v.  Jenkins  (5),  where  it  was 
returned  <<  that  by  the  custom  of  the  etiy  of  London,  the 
mayor  and  aldermen  had  power  to  regidatef  all  the  carts,  and 
carmen  widiin  the  dty ;  that  oertaia  oidinanoes  were  made  by 
which  the  power  of  ordering  carts  was  given  to  Quristfs 
boq>ital,  by  the  governors  of  which  an  order  was  made^  *  that 
no  one  should  use  his  cart  within  the  eify  without  their  licence 
and  that  there  should  be  but  1000  carts  used  within  the  city; 
and  if  any  one  not  licensed  diould  use  a  cart  there,  he  should 
forfeit  405.'"  This,  upon  the  whole  matter  set  forth,  was  resdved 
to  be  a  good  bye»law.  (6) 

A  bye-law  may  be  good  in  part,  and  void  lor  the  rest  (7);  for 
where  it  consists  of  several  particulars,  it  is,  to  all  purposes^  as 
several  bye-laws,  though  the  provisions  be  thrown  together  under 


(1)  1   Ro].  Rep.  312.    1  Rol.  381. 

Abr.  365.  3Salk.  7^,  (6)  1  Kvd.  150, 1. 

'2)  March  15.  1  Sid.  284.  (?)  Per  Pratt,  C.  J.    Str.  469, 

3)  1  Rol.  Abr.  364.  et  vid.  Sayer,  256.  ace.  Vid.  in 

4)  2Kyd,  150.  Carter,   121,     A  dictum  to    the 
(5)  P,  18.  Car.  2,  cited  Skinner,  contrary  by  Bridgman,  C.  J. 
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the  fiirm  of  one.  Thusj  the  bye-law  regulatingthe  corn-porter% 
which  ordered,  '*  that  none  but  free-porters  sliould  intermeddle 
in  Importing  or  exporting  any  corn-roots^  &c.  within  the  limits 
of  a  custom  to  which  the  law  referred,  and  imposed  a  penalty 
on  the  person  who  should  so  intermeddle,  and  also  on  tlie 
person  who  should  employ  any  not  free  of  the  company." 
This  bye-law,  in  an.  action  brought  against  the  employer,  was 
held,  void  as  to  the  penalty  imposed  on  him(l);  but  in  an 
action  ^brought  a^auut  the  person  intermeddling,  was  held 
good. (2) 

It  was  formerly  doi^bted  whether  those  corporations  who 
Jiave  exclusive  customs  have  an  original  right  of  action  for  the 
breach  of  them  (3) ;  but  in  an  action  on  the  dase  by  the  cor- 
poration of  Colchester  against  one  Sympson,  for  exercising  a 
trade  within  the  borough,  not  being  a  freeman,  contrary  to  the 
custom,  it  was,  in  the  5  Geo.  2.,  solemnly  determined  by  the  court 
of  common  pleas,  that  they  have  (4) ;  it  is  not  therefore  necessary 
for  the  corporation,  having  such  a  custom,  to  make  a  bye-law  to 
enforce  it ;  but  such  a  bye-law  is  convenient  for  the  sake  of  fixing 
the  penalty  at  the  precise  sum  (5).  A  bye-law  cannot  impose  an 
.oath,  nor  empQwer  any  person  to  administer  it.  To  secure 
•an  obedience  to  a  bye-law,  it  is  necessary  that  a  penalty  of  some 
kind  should  be  annexed  tp  the  breach  of  it,  for  otherwise  the 
bye«law  will  be  nugatory  (6).  The  only  penalty  admitted  by  the  - 
law  of  England  is  a  pecuniary  one,  though  either  that  may  be 
recovered  by  action,  or  the  payment  of  it  enforced  by  dis- 
tress of  the  o£Penders  goods  (7)«  That  obedience  to  a  bye-law 
cannot  be  enforced  by  imprisonment  of  the  offender  (8),  or  by 
the  forfeiture  of  his  goods  (9),  tliere  are  a  multitude  of  au- 
thorities ;  and  the  reason  assigned  is,  that  they  are  both  against 
Magna  Charta.  If  these  modes  be  adopted,  an  action  of  false 
imprisonment  in  the  one  case,  trespass  for  the  taking  the  goods 
in  the  other,  may  be  maintained  by  the  party  who  has  been 
imprisoned,  or  whose  goods  have  been  seized  (10) ;  neither  can 

(1)  Cuddick    V.    Estwick,    6         (7)  5  Co.  64  a. 

Mod.  123.  (8)  Mooie,  41 1,  o.  563.    5  Co. 

(2)  Faarcrkcrly    v.    Wiltshire,     64.  a.  8  Co.  127.  b- 

Str.462.  (9)  8  Co.  127.   b.     1  Buls!r. 

(3)  Vid.  Cro.  Eliz.  803.     6     11,12.   Kirk  v.  Nowell,    1  T.  R. 
Mod.  21.  118.    Adiey  v.  Reeves,  2  M.  & 

(4)  Cited  1  Wils.  237.  S.  53. 

(5)  1  Kyd,  155,  6.  (10)  Clarke's  case,  5  Co.  64.  a. 
(6)*  5  Co.  G3,  b.     3  Leon.  265.     1  T.  R.  118.     1  Kyd,  156,  7. 
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«  bye-law  be  enforced  by  avoiding  any  bond  or  covenant  made 
in  contravention  of  it.  Therefore,  if  a  bye-law  be  made,  ^  that  if 
aay  fireeouin  take  as  ;an  apprentice  the  son  of  a  stranger,  the 
bonds  and  covenants  in  the  indenture  shall  be  void/'  this  is 
a  bad  bye-law  as  to  the  avoidance  of  the  bonds  and  covenants, 
whatever  may  be  said  of  the  substance  of  it,  a^  prohibiting  the 
taking  the  son  of  a  stranger  for  an  apprentice;  it  ought  to 
he  enforced  by  a  pecuniary  penalty  on  the  master  for  taking 

The  law  also  prohibits  any  arrangements  between  individuals  ThMly,  R«. 
which  would  have  the  eflfect  of  restraining  trade.     A  promise  byCcntoi^"** 
or  obligation,  which  binds  any  one  to  a  total  or  general  restraint 
of  his  trade^  is  unlawful  and.  void  (2),  although  founded  on  con- 
sideration (3),  or  made  only  to  continue  for  a  certain  term  of 
years  {4s\  or  within  the  limit  of  certain  counties  (5).    But  a 
contract  by  which  an  individual,  for  good  and  adequate  con- 
aideration^  restrains  himself  from  the  exercise  of  his  trade  in 
any  particular  place,  is  binding  (6).     So  a  bond,  covenant,  or 
promise^  not  to  use  a  trade  with  particular  customers  by  name^ 
if  founded  on  a  good  consideration,  is  also  valid  (7) ;  for  in 
Mitchell  V.  Reynolds  (8),  which  was  an  action  of  debt  on  bond, 
the  defendant  prayed  oyer  of  the  condition,  which  recited  that 
whereas  the  defendant  had  assigned  to  the  plaintiff  a  lease  of 
a  messuage  and  bakehouse  in  L.^  in  the  parish  of  St  A.,  for 
the  term  of  five  years,  if  the  defendant  should  not  exercise  the 
trade  of  a  baker  witAin  that  parish^  during  the  said  term,  or 
in  case  he  did,  should,  within  three  days  after  proof  thereof 
made  pay  to  the  phuntiff  £50$  then  the  obligation  to  be  void ; 
and  pleaded  that  he  was  a  baker  by  trade,  that  he  had  served 
an  apprenticeship  to  it,  by  reason  whereof  the  b<Hid  was  void 
in  law,  wherefore  he  traded,  as  he  well  might ;  and  on  demurer, 
the  court  was  of  opinion  that  a  special  consideration  being  set 
forth  in  the  condition,  which  shews  it  was  reasonable  for  the 
parties  to  enter  into  it,  the  bond  was  good;  and  that,  the  true 

(1)  Moore,  411.  n.  562.  F.  (6)  Prugneli  v.  Gosse,  Allen, 
2  K>d,  157.  67.    MitcheU  v.  Reynolds,  1  P. 

(2)  T.  B.  2  H.  5.  5.  Colgate  v.  Wms.  18L  10  Mod.  27.  S.  C. 
Bachelor.  Cro.  Eliz.  872.  Com.  Fortescue,  296.  S.C.  2  Saund.  Rep. 
Dig.  Trade,  D.  3.  156.  n.  1.    8  East,  85. 

(3)  AUeyn,  67.  (7)  Hunlocke  v.  Blacklowe,  2 

(4)  Id.  ibid.  Moore,  1 15.  Owen,  Saund.  1 56; 

143.  (8)  1  P.  Wms.  181.  and  2Saund. 

<5)  Owen^  143.  156.  n.  1. 
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distinction  was  not  between  promises  and  bonds,  bnt  between 
contracts  with  and  without  consideration ;  and  that  wherever  a 
sufficient  eonsideratidn  appeared  to  make  it  a  proper  and  an  us^ 
fttl  contract  (1),  and  such  as  could  not  be  set  aside  without  injmy 
to  a  fair  contractor,  it  ought  to  be  maintained,  but  with  this 
constant  diversity,  viz*  where  the  restraint  is  genertd  not  to 
exercise  a  trade  throughoni  the  kingdom^  and  where  it  is  limits 
to  a  particular  placet  that  the  fonder  is  void,  bang  of  no  t>enefit 
to  either  party,  and  only  oppressive^  but  the  other  is  good.    8a 
where  a  man,  in  consideration  that  the  plaintiff  would  buy  all  the 
goods  in  his  shop,  promises  that  he  will  not  afterwards  use  his 
trade  in  the  same  shq),  the  promise  is  good  (2) ;  or  where,  in 
consideration  that  the  plaintiff  bought  his  decayed  wares  at  the 
first  price,  he  promised  that  he  would  not  use  his  trade  afterwards 
in  the  same  town  (S),  or  where  the  consideration  was,  that  the 
plaintiff  should  marry  the  defendant's  daughter  (4).     So  a  pro- 
mise made  by  the  defendant,  an  consideration  that  the  plaintiff 
would  isike  his  house  for  twenty-one  years,  that  lie  would  not 
suffer  the  same  trade  in  the  next  shop  during  the  term,  is 
good  (5).     So  a  bond  with  condition  not  to  set  up  trade  within 
half  a  mile  of  the  plaintiff's  dwelling-house,  nor  any  other  that 
she,  or  her  executors  or  administrators,  should  remove  to,  and 
not  to  carry  on  the  trade  of  a  linen-draper,  nor  to  instruct  or 
assist  any  other,  is  good,  being  founded  on  the  consideration 
that  plaintiff  had   taken  defendant  to  instruct  and  maintain 
without  money  (6).     So  articles  of  agreement  not  to  set  np 
the  trade  taught  within  the  bills  of  mortality,  on  penalty  of 
je44,  are  good.  (7) 

Therefore  where  a  bond  was  given  by  B^,  conditioned,  that  in 
consideration  that  A.  would  take  B.  as  an  assbtant  in  his 
business  as  a  surgeon,  for  so  long  time  as  it  should  please  A., 
B.  agreed  not  to  practise,  on  hb  own  account,  for  14  years, 
wiAin  10  miles  of  the  place  where  A.  lived ;  the  security  was 


(1)  8  East,  85. 

(2)  Com.  Dig.  Trade,  D.  3.  cites 
Allen,  67.  Noy,  98.  2  Roll.  Rep. 
201.  Cro.  Jac.  596.  2  Bulstr. 
136.  Cro.  Bliz.  872. 

(3)  Id.  ibid.  Cro.  Jac.  596.  ]  RoU. 
16.1.60.  Jon.  13.  2  Roll.  201. 

(4)  Id.  ibid.  1  Roll.  17.  !•  5. 
Al.  67.  Str.  111. 


(5)  Id.   ibid.    Cro.  Jac  326. 
2>Bul8.  136. 

(6)  Cheesman  v.Nainb  j,  Forteac. 
397. ;  affirmed  on  error  in  B.  R. 
and  parliament^  the  twelve  Judges 
being  in  attendance  and  utiaoi- 
mous.  Stra.  739.  Lord  Raym 
1456. 

(7)  Clerk  v.  Comer,  Rep.  Temp. 
Hardw.  53. 


holdm  good  (l)w  In  a  lirte  ca6e»  Lord  ISIenbocoogh lield  that  the 
proper  melhod  of  adiDeasurement  of  distances  stipulated  in  these 
oontiacts,  is  by  the  shortest  method  of  access  by  l^e  footpath  (2). 
A  contract  entered  into  by  a  practising  attorney,  to  relinquish 
his  businesi^  and  recommend  his  clients  to  two  other  attorneys^ 
for  A  valuable  consideration,  and  that  he  woald  not  himself 
practise  within  certain  limits,  and  would  permit  them  to  make 
use  of  his  name  in  dieir  firm  for  a  certain  time,  but  without 
bis  interference,  &c.  was  held  to  be  valid  in  law  (8).  But  on  a 
bill  in  chancery  for  the  specific  performance  of  an  agreement  for 
giving  up  an  attorney's  business  ibr  a  certain  sum  of  money,  the 
Master  of  the  Rolls  refused  to  decree  a  specific  performance 
to  that  ^Eect,  where  no  other  terms  .were  inserted,  or  means 
devised  for  the  transfer  of  the  relator's  business  into  the  hands 
of  the  other  party,  in  return  for  the  defendant's  purchase- 
money,  and  because  there  were  no  conditions  generally  ap- 
plicable to  transactions  of  this  nature,  so  as  to  come  within 
the  description  of  ^*  usual  clauses"  to  be  inserted  in  an  instni* 
ment  to  be  drawn  up  in  pursuance  of  the  agreement  (4),  The 
case  of  Bunn  v.  Guy  was  noticed  as  being  a  case  where  there 
was  no  occasion  to  consider  whether  the  agreement  could  be 
specifically  performed,  and  in  which  the  only  question  was, 
whether  there  was  a  legal  consideration  for  all  the  securities  that 
faad^been  actually  executed  ;  and  there  were  also  means  devised 
for  the  plaintiffs  performance  of  his  part  of  the  agi^eement,  by 
his  stipulation  not  to  practise  within  a  certain  distance  of 
London;  that  his  name  should  be  used  in  the  firm  after  he 
had  quitted  the  business;  and,  principally,  diat  lie  should  use 
all  his  influence  with  his  clients  to  become  the  clients  of  the 
defendant  (5)»  As  also  there  were  no  conditions  generally  appli- 
cable to  transactions  of  this  nature,  which  could  come  within  the 
meaning  of  the  term  '^  usual  clauses ;"  no  security  was  afforded  to 
the  de£Eaidant  for  the  full  enjoyment  of  his  right,  as  the  plaintiff 
might,  unless  restrained  by  positive  contract,  though  he  had  sold 
the  good-wiU  of  a  trade,  set  up  a  business  of  the  same  kind,  at 
the  same  place,  whenever  he  pleased.  (6)  The  mode  of  constru- 


(1)  Davis  V.  Mafion,  5  T.  R.  (3)  Bunn  v.  Guy,  4  East,  190. 
Uo.;  and  see  Colmer  v.  Clarke,  (4)  Bozon  v.FarJow^  IMerivale 
7  Mod.  230.  and  Sloman  v.  Walter,  Rep.  459. 

1  Brown,  Ch.  C.  418.  (5)  1  Merivale,  472. 

(2)  Woods  V.  Dennett,  2  Stark.  (6)  Cruttwell  v.  Lye,  17  Ve«, 
N,  F.  89:  335. 
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ing  agreements  of  this  nature,  and  the  adequacy  of  consideration 
for  them,  which  will  be  sufficient  to  prevent  their  being  con- 
sidered illegal  restraints  on  trade,  have  also  come  in  questicm  in 
a  late  case  in  the  court  of  King's  Bench,  in  which  the  whole 
<}octrine  was  reviewed  and  settled.    By  indenture  between  A., 
and  B*  and  C.  dissolving  their  partnership  as  rope-makers,  A. 
and  B.  covenanted  to  allow  C.  during  his  life,  25.  on  every  cwC 
of  cordage,  which  they  should  make  on  the  reoommendatioif  of 
C.  for  any  of  his  friends  and  connexions,  and  whose  debts  ahoidd 
turn  out  good,' and  that  A.  and  B.  should  stand  the  risk  of  such 
debts  incurred,  but  should  not  be  compelled  to  furnish  goods 
to  any  of  Cs  connexions  whom  they  should  be  disinclined  to 
trust;  ahd  C«  covenanted  not  to  carry  on  the  business  of  a 
rope^maker  during  his  life  (except  on  government  contracts) ; 
and  that  all  debts  contracted  or  to  be  contracted  in  his  or  their 
names  pursuant  to'  the  indenture,  should  be  the  exclusive  pro- 
perty of  A.  and  B,;  and  that  C.  should,  during  his  life,  exclusively 
employ  A.  and  B«,  and  no  other  person,  to  roaUeall  the  cordage 
ordered  of  him  by  or  for  his  friends  and  connexions,  on  the. 
terms  aforesaid,  and  should  not  employ  any  other  person  to  make 
any  cordage  on  any  pretence  whatever.     It  was  held  that  the 
covenant  by  C.  to  employ  A.  and  B.  exclusively  to  make  cordage 
for  his  friends,  and  not  to  employ  any  other,  &c.  A.  and  B. 
not  being  obliged  to  work  for  any  other  than  such  as  thqr 
chose  to  trust,  was  not  ill^al  and  void,  as  being  in  restraint  of 
trade  without  adequate  consideration ;  for  the  whole  indenture 
must  be  construed  together,  according  to  the  apparent  reason- 
able intent  of  the  parties,  and  the  general  object  being  only  to 
appropriate  to  A.  and  fi.  so  much  of  C/s  private  trade  as  they 
chose  to  give  his  friends  credit  for,  so  much  only  was  covenanted 
to  be  transferred^  and  C.  was  still  at  liberty  to  work  fer  any  of 
his  friends  who  were  refused  to  be  trusted  by  A.  and  B. ;  by 
which  construction  the  restraint  on  C.  was  only  co-extensive,  as  in 
reason  it  could  only  be  intended  to  be  widi  the  b^iefit  to  A.  and 
B.^  and  therefore  the  restraint  on  C.  could  be  no  prejudice  to 
public  trade.  (1) 

Fourthly,  Re-       The  provisions  made  by  the  l^slature  with  regard  to  the  free- 
ST  tTaK^t'e  *'  ^^^  ^^  restraint  of  trade,  will  next  require  attention  (2).  At  com- 

and  Of  Ucenry 

property.  '" 

(1)    Gale  and  others  v.  Reed,         (2)  As  to  freedom  of  trade^  siee 
%  East, 79.  ante  vol.  1.  chap  4. 
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mon  law  every  subject  might  exercise  any  trade  or  profession  he 
pleased,  without  limitation  or  controul,  and  there  arc  several 
statutes  to  be  found  in  the  early  part  of  our  history,  which  were 
made  in  protection  of  that  general  liberty  (1).  By  the  SOth 
chapter  of  Magna  Charta,  ^<  free  liberty  of  coming  in,  going  out, 
and  continuing  in.  England,  and  of  buying  and  selling  without 
any  manner  of  evil  tolls,  according  to  the  old  and  rightful  cus* 
toms,  except  in  time  of  war,''  is  given  to  all  merchants  except  to 
those  who  were  formerly  prohibited  ;  and  if  the  country  fironr 
which  they  come  be  at  #ar  with  this  country,  they  are  to  be  at- 
tached without  harm  to  their  body  or  goods,  till  it  be  known 
how  the  merchants  of  this  country  are  treated  in  theirs,  on 
which  their  treatment  here  is  to  depend.  By  9  Ed.  S.c  1. 
it  is  enacted,  that  all  merchants,  strangers,  or  denizens,  shall  have 
full  liberty  to  buy  and  sell  the  several  articles  there  enumerated, 
and  in  general  every  thing  vendible^  to  persons  of  every  descrip- 
tion, without  liindrance  from  any  person  whatever,  in  any  city, 
borough,  town,  sea  port,  fair,  market,  or  elsewhere,  within  fran- 
chise or  without,  except  enemies  to  the  king  or  reahn.  And  if 
within  any  franchise  any  one  shall  complain  to  the  mayor,  or 
other  officer,  having  rule  withm  such  franchise,  and  such  mayor 
or  other  officer  shall  refuse  remedy,  and  be  thereof  attainted^  the 
franchise  shall  be  forfeited,  and  the  officer,  and  the  disturber,  • 
shall  be  bound  to  restore  double  damages  to  the  party  grieved ; 
if  such  disturbance  be  in  a  place  where  there  is  no  franchise,  then 
the  lord,  or  the  bailiff  or  constable,  being  present,  shall  doright, 
or  being  attainted  of  refusal,  shall  forfeit  double  damages  to  the 
party-plain^ff;  and  in  both  cases  the  disturbers  shall  have  one 
year's  imprisonment,  and  nevertheless  be  ransomed  at  the  king's 
will.  It  is  declared,  by  the  same  statute,  diat  these  provisions 
shall  hold  good,  notwithstanding  charters  of  franchise  granted 
to  any  city,  borough,  town,  port  of  the  sea,  or  other  places 
within  the  realm,  and  notwithstanding  usage,  or  custom,  or  any 
judgment  given  on  such  charters,  usages,  or  customs,  which  are 
all  declared  to  be  of  no  effect,  so  far  us  they  are  in  oiqposition 
to  this  statute.  By  14  Ed.  8.  c.  2.  in  confirmation  of  the  great 
charter,  the  king  at  the  request  of  the  prelates,  earls,  barons,  and 
commons,  grants  for  himself,  his  heirs  and  successors,  that  all 
merchants,  denizens  and  foreigners,  except  enemies,  might,  with- 
out let,  safely  come  into  England  with  their  goods  and  m«r- 

(1)  Vide  Com.  Dig.  tit.  Trade,  A.  5.  R,  and  infra,  2K)d.  125. 
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thandizes^  and  safely  tarry,  and  safely  retuiHi  paying  the  customs^ 
Bubsidiesand  otfaer^profits  reasonably  dae,  so  always  that  franchises 
and  free  customs,  reasonably  granted  by  the  king,  and  his 
ancestors,  to  the  city  of  London,  and  other  cities,  boroughs,  and 
town,  should  be  to  them  saved.  By  the  25.  'Ed.  3.  st  4.  c.  2. 
that  of  the  9  Ed.  3.  is  repeated  and  enforced,  and  it  is  provided  in 
terms  more  particularly  guarded,  that  every  merchant  or  other,  as 
well  alien  as  denizen,  of  what  condition  soever  he  be,  who  shall 
bring  wine^  &c.  to  the  city  of  London,  or  other  cides,  boroughs^ 
towns,  ot  sea-ports,  may  freely,  and  withontchallenge  or  impeach-^ 
ment  of  any,  sell,  in  gross  or  refait,  or  by  parcels,  at  his  will,  to  all 
fnanner  of  people  that  will  buy  the  same,  notwithstanding  any 
franchises,  grants  or  customs  used,  or  other  thing  done  to  Ae 
contrary.  And  the  reason  given  for  this  ordinance  by  the  legis- 
lature is  that  such  usages  and  franchises  are  contrary  to  tlie 
common  good  of  the  king  and  his  people.  By  37  Ed.  S« 
c.  5.  complaint  is  made  of  the  mischief,  v  whtcli  had 
arisen  from  merchants  purchasing  various  kinds  of  goods^ 
while  the  market  was  full,  and  afterwards  adling  at  high 
prices,  to  remedy  which  it  is  enacted,  that  no  menchant  shall 
deal  in  more  than  one  commodity :  by  c.  6*  the  same  restraint  is 
imposed  bti  handicraft  trades,  but  the  very  next  year  that  pari 
which  relates  to  merchants  is  repealed  (1),  and  full  liberty  given 
them  to  deal  in  what  merchandize  they  please.  The  statute  of 
2  R.  2.  c.  1 .  after  reciting  the  9  Ed.  3.  aiid  25  Ed.  3.  before 
mentioned,  and  complaining,  that  notwithstanding  these  st|itate% 
merchants,  strangers  and  others  were  grievously  oppressed  by 
the  citizens,  and  burgesses  of  difierent  cities  and  boroughs^ 
gives  free  liberty  to  merchants,  aliens  and  denizens  to  buy 
and  sell,  in  gross  and  by  retail,  as  well  in  the.  city  of  Lon* 
don,  as  in  all  cities,  boroughs,  ports  of  the  sea,  fairs^  mar- 
kets, and  other  places  within  the  realm,  certain  articles  enum- 
erated (2),  and  all  such  small  wares:  but  it  orders,  ^' that  all 
manner  of  wines,  as  well  sweet  as  other,  shall  be  scdd  by  such 
strangers  only  in  gross,  and  not  by  retidl,  in  cities,  borou^  and 
other  towns  franchised,"  and  confines  tlie  liberty  of  selling  di 
by  retail  to  the  inhabitants  and  freemen. 


(1)  38  Ed.  3.  c.  2.  and  all  manner  of  small  wares,  as 

(2)  Corn,  flesh,  fish^  and  all  silk^  gold  wire»  or  silver  wire, 
manner  of  other  victuals,  and  also  poverchiefo,  and  other  such  small 
all  manner  of  spiceries,  fruits*  fur,  ware» 
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'  With  respect  to  such  articles  bb  the  statute  describes  under 
thft>  dwiomination  of  great  wares  (l)>  it  gives  full  liberty  to  every 
person,  bs  well  aKen  aa  denizeni  to  sell  them  in  gross,  as  wdl  in 
the  city  of  London,  as  in  oAer  cities,  boroughs,  ports  of  the  sea, 
towns,  fairs,  nuurkets,  and  elsewhere  .through  the  realm,  within 
franchise,  and  without,  but  confines  the  liberty  of  selling  thcan 
by  retail  to  the  inhabitants  and  freemen :  merchants,  strangers, 
or  denizens,  however,  are  permitted  to  buy  and  sell  their  wools, 
wooUells,  wares*  cloths,  iron,  and  other  merchandizes,  at  iairs 
and  markets  in  the  country,  in  gross  or  by  retail,  aa  they  mi(^ 
have  done  before. 

The  statute,  11  R.  2  c  ?•  recites  at  full  length  the  9  and* 
85  Ed.  3.  confirms  them  in  every  particular,  and  in  general 
terms  declares  void,  and  repeals  all  statutes  in  any  respect  con- 
trary to  these  two.  The  statutes  16  R.  2.  c  1.  recites  the  9  and 
25  Ed.  S.  and  11  R.  2.  and  tiien  premising,  <'  that  these  statutes, 
if  they  should  be  fully  holden  and  executed,  would  extend  to  the 
great  hindrance  and  damage^  as  well  of  the  city  of  London,  as 
of  other  cities,  boroughs,  and  towns,  within  the  realm,''  ordains, 
*^  that  no  merchant  stranger  alien  shall  sell,  or  bi^y,  or  mer- 
chandize within  the  realm,  with  another  stranger  merchant 
alien  to  sell  again,  and  that  no  stranger  merchant  alien  shall 
sell  to  retail  within  the  realm,  nor  shall  put  to  sale,  any  manner 
of  wares,  or  merchandise  except  livings  and  victuaky  and  also, 
that  aliens  shall  sell  wines,  by  whole  vessels,  and  spicery  by 
whole  vessds  and  bales,  and  in  no  other  manner,  and  that  no 
manner  of  spicery,  after  it  shall  be  brought  into  the  realm,  shall 
be  carried  out  of  it,  by  alien  or  denizen,  on  pain  of  forfeiture  of 
the  same  ;''  but  this  part  prohibiting  the  expcntation  of  spicery, 
once  brought  into  the  realm,  on  pain  of  forfeiture  is  repealed 
by  St.  3  C.  1.  c.  4.  s*  27.  There  are  also  various  otlier  statutes, 
that  r^ulate  the  trade  of  aliens  with  this  country,  which  have 
been  already  noticed  (2).  By  3  H.  7«  c.  9.  a  bye-law  of  the  city 
of  London,  <^  that  no  freeman  shall  sell  his  wares  at  a  fair,  or 
market  out  of  the  city,**  was  annulled,  and  by  12  H.  7*  c.  6.  a 
bye-law  of  the  merchant  adventurers  of  London,  '*  that  none 
should  sell  or  buy  in  the  dominions  of  the  Duke  of  Burgundy," 
was  also  annulled.  (3) 

(!)  Cloth  of  gold  nnd  silver,  other   great    merchandizes,     not 

silk,  sendal,  napery,  linen  cloth,  aboveexpres8ed,whatsoeverthey  be« 
canvas,    and   other    such    great        (2)  Ante,  1  Vol.  131.  to  168. 
wares,  and   aho,  all   manner   of        (3)  Vid.  1  Rol.  Abr.  363. 
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With  respect  to  handier^  trades^  every  man  previously  ta 
the  37  Ed.  3.  c.  6.^  might  have  exercised  whatever  trade  he 
pleased,  and  as  many  trades  as  he  pleased,  in  any  part  of  the 
kingdom,   except  in  those  corporate  towns  where   there  waa 
an  immemorial  custom  imposing  some  particular  restraint  (1); 
and  though  by  that  statute,   which  was  very  socm  repealed,  a 
man  was  confined  to  the  exercise  of  one  particular  trade,  yet 
till  the  6  £!•  c  4.  he  might,  without  any  preliminaiy  service  io 
the  nature  of  an  apprenticeship,  have  practised  any  trader  in  any 
part  of  the  kingdom,  under  the  same  exception.    The  judges  on 
many  occasions,  observe,  that  unakilfulness  in  the  trade  which  he 
pretends  to  practise^  is  a  sufficient  punishment  to  the  tradesman, 
because  upon  his  skill  depends  the  extent  of  his  employment  (2), 
and  where  any  man,  who  employs  the  tradesman,  receives  any 
damage  from  the  unskilfol  manner  in  which  the  work  is  exe- 
cuted, the  common  law  has  provided  a  remedy  by  acti^m  (3) 
By  the  statute  5  Eliz.  however,  every  person  was  **  restrained 
from  setting  up,  occupying,  using,  or  exerdsing  any  craft, 
mystery,  or  occupation,  then  used  in  England  or  Wales,  except 
he  should  have  been  brought  up  therein  seven  years  at  least  as  an 
apprentice^  on  iiain  of  forfeiting  405*  a  month/'    But  this  pro- 
vision, which  as  we  shall  presently  see  is  now  altogether  repealed, 
was  at  various  times  abolished  by  the  legislature,  in  certain  par- 
ticular cases.    Thus,  by  the  15  Car.  2.  c.  15.  hemp-makers 
of  all  kinds,  net-makers,  and  makers  of  tapestry  hangings, 
may    set    up   without   having   served   seven  years.    By   the 
24  G.  3.  sess.  2.  c  6*  s.  4«  all  officers,  mariners,  and  soldiers,  ^ 
who  have  been  in  the  land  or  sespservice,  or  in  the  marines,   or 
militia,  or  any  corps  of  fencibles,  since  the  second  year  of  his 
said  Majesty's  reign,  and  have  not  deserted,  their  wives  and  chil- 
dren may  exercise  such  trades  as  they  are  apt  fo/in  any  town 
or  place  (4).     By  6  &  7  W.  9.  c.  1 7.  an  apprentice  discovering 
two  ofienders,  guilty  of  coinings  so  that  they  may  be  convicted, 
shall  be  deemed  a  freeman,  and  may  exercise  his  trade  as  if  he 
had  served  out  his  tune.     And  by  the  17  G.  S.  c.  S3,  it  shall  be 
lawful  for  any  person  carrying  on  or  using  the  trade  of  a  dyer,  in 
Middlesex,  Essex,  Surrey  and  Kent,  to  employ  journeymen, 
who  have  not  served  an  apprenticeship  to  the  trader  without  incurs 


(1)  Com.  Dig.  Trade,    A.  5.  267. 
11  Co.53.b.  511.  a.  Hob.  211.        (2)  Vid.  2  Bui.  191. 
cont.  Palm.  396.  2  Rol.  Rep.  392.        (3)  Vid.  1  Saund.  312. 
Diet.  cont.  Sir  James  Ley,  C.  J.        (4.)  And  sec  3  G.  3.  c.  8.  and 

and     Doddridge,    J. ;    and   see  56  G.  3.  c.  67.  infra. 
2  RoL  Rep.  391.  Palui.  396-  Show, 
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ring  any  penalty.  The  like  liberty  is  given  to  hatters^  generalfy 
by  the  17  G.  8.  c.  S5.  8.  5.  and  to  woolcombera,  by  the  35  G.  8. 
c  1S4.  and  licensed  pedlars  and  hawkers  are  authorized  to  tiade 
by  the  50  G.  3.  c  41.  s.  82.  And  the  statute  54  G.  S.c  96. 
after  reciting  tliat  <<  it  had  been  enacted  (by  the  statute  5  Eliz.) 
that  it  should  not  be  lawful  for  any  person^  other  than  such  as 
then  did  lawfully  exercise  any  art,  mystery,  or  manual  occu* 
pation,  to  set  up  or  exercise  any  craft,  mystery,  or  oocupiltiony 
then  used  in  England  or  Wales,  except  he  should '  have  been 
brought  up  therein  seven  years  asan  apprentioe,norto  setany  pei^ 
scm  on  work  not  beuig  a  workman  at  that  day  (except  he  should 
have  been  approatice  as  aforesaid,  or  else  having  served  as  an 
apprentice^  should  become  a  journeyman,  or  hired  by  the  year,) 
on  pain  of  forfeiting  405.  a*month,''  provides  that  so  much  of  the 
said  recited  act  shall  be,  and  the  same  is  thereby  repealed  (1). 
The  54  G.  3.  also  dedares  that  it  shall  be  lawfiil  for  any  person 
to  take  or  retain  an  apprentice^  or  for  any  person  to  become  an 
apprentio^  although  not  according  to  the  provisions  of 
that  act,  and  indentures,  deeds,  and  agreements  in  wrtu 
ing,  entered  into  for  that  purpose,  which  would  be  odierwise 
valid  are  binding,  notwithstanding  the  repeal  of  the  statute 
5  Eliz.  (2)  Justices  of  the  peace  may  stiU  bear  and  determine 
complaints  that  arise  reelecting  apprenticeship^  as  they  might 
have  done  under  the  statute,  5  Eiiz.  (S)  The  5  Eliz.  exempted 
the  cities  of  London  and  Norwich  from  the  operation  of  the  act 
(4);  and  the  late  statute  54  G.  S.  c  96*  declares  that  it  shall  not 
extend  to  defeat,  alter,  or  prejudice  the  custom  and  order  of  the 
city  of  Loudon  concerning  apprentices,  or  the  ancient  custom^ 
usages,  privileges,  or  franchises  of  that  city,  or  of  any  other  city, 
town,  corporation,  or  company  lawfully  constituted,  or  the  citizens 
and  freemen  thereof  or  any  bye-law  or  r^ulatiou  of  any  lawftdly 
constituted  corporation  or  company  (5).  A  late  statute  has  been 
passed,  56  G;  3.  c  67«>  to  enable  oflScers,  mariners,  and  soldiers, 
who  have  been  in  the  land  or  sea-service,  or  in  the  marines,  or 
militia,  or  any  corps  of  Fencible  men,  since  the  42  G.  3.,  to  exer- 
.cise  trades,  notwithstanding  the  customs  and  bye-l^ws  of  particu- 
lar places.  After  reciting  that  there  are  divers,  officers,  mariners, 
soldiers,  and  marines,  who  have  served  his  Majesty  in  the  Jate 
wars  by  sea  and  land,  some  of  whom  are  men  that  used  trades^ 
others  that  were  apprentices  to  trades,  who  have  not  served  out 


(1)  54  G.  3.  r.  96.  (4)  5  Eliz.  c.  4.  s.  40. 

(2)  54  G.  3.  c.  96.9.  2.  (5)  54  G.  3.  c.  96.  s.  4. 

(3)  54G.3.C.  96.8.3. 
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their  tinie?*  and  others  who,  by  their  own  indiutrj^  hvpe  made 
themselves  apt  and  fit  for  trades,  many  of  whom>  the  wars  being 
now  ended,  would  willingly  employ  themselves  in  those  tcadea 
which  they  were  fonnerly  accustomed  to,  or  which  they  are  apt 
*  or  able  to  follow,  and  make  use  o^  for  getting  their  living 

by  their  own  labour,  but  are  or  may  be  hindered  firom  exerda- 
ing  those  trades  in  certain  cities  and  corporations,  on  account  of 
the  bye*laws  and  customs  of  particular  places,  the  statute 
provides,  that  all  sudi  officers,  mariners,  soldierst  and  marinas^ 
as  have  been  at  any  time  employed  in  the  service  of  bb. Majesty, 
Since  the  2Sd  day  of  June  180S,  and  have  not  since  deserted  the 
said  service,  and  also  the  wives  and  children  of  such  officers, 
mariners,  soldiers,  and  marines,  may  set  up  and  exercise  soch 
trades  as  they  are  apt  and  able  for  in  any  city,  town,  or  place 
within  this  kingdom,  without  let  or  molestation,  nor  shall  such 
officers,  mariners^  soldiers,  or  marines,  or  their  wives  and  diil- 
dren,  dnringthe  time  they  shall  esercisesudi  trades,  benemovable 
to  th^r  last  legai  place  of  settlement  until  actually  chair;g;eable ; 
and  if  any  such  officer,  marina*,  soldier,  or  marine,  or  the  wife 
or  child  of  any  such  person,  shall  be  sued,  impleaded,  or  indicted 
for  using  such  trade,  be  shall  be  aocjuitted  on  the  general  issue, 
«m  making  the  fiuits  appear;  andiftheprosecutor  in  any  manner 
£ul  in  his  suit,  the  defendant  will  be  entitled  to  double  costs  (l). 
This  act  also  declares,  that  it  shall  be  lawful  for  two  or  move 
jnsticesof  ihepeacefor  aplace  wheresuch  anoffbnder  shall  set  up  a 
tiade^  to  cause  htm  to  be  summoned  before  them  in  osder  to  make 
oath  of  the  place  of  his  last  l^al  settlement ;  and  audi  justioesare 
x^uired  to  give  ah  attested  copy  of  theaffidavit  to  the  person  makr 
ing  it,  to  beproduced  when  required :  the  attested  copy  is  evideaooe 
at  the  sessions ;  but  if  any  sudi  officer  or  other  personshould  be 
summoned  a  second  time  before  the  justices,  he  may  be  dis^ 
charged  without  taking  any  further  oath,  on  leaving  a  copy  of 
such  attested  copy  of  his  examination,  if  required  so  to  do  (S). 
This  act  extends  to  all  officers  and  soldiers^  who  have  personally 
served  in  the  militia,  or  any  of  the  fencible  regiaoents,  from  the 
3dd  day  of  June  180%  fin*  the  term  of  five  years,  and  have  been 
honouiably  discharged  (8)  •  But  it  does  not  pngudice  the  prisi- 
leges  of  th<!  universities  of  Cambridge  or  Oxford,  nor  giveliberfy 
toany  person  to  set  up  the  trade  ofavintoer,  orto  sdlanysme 
or  other  liquors,  in  either  of  the  umvecakies,  without  lioenoeliMMn 
the  vice-chancellor.  (4) ' 

(1)  56  G.  3.  c.  67.  8.  I.  (3)  56  G.  3.  c.  67.  8.  3. 

(2)  56  G.  3.  c.  67.  s.  2.  (4)  56  G.  3.  c.  67. 8.  4. 
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That  part  of  the  statute  of  Eliz.  ivhich  requires  seven  years  ap* 
prenticeship  previously  to  setting  up  in  trade,  having  been  re- 
pealed^  it  will  not  be  necessary  to  state  the  law  upon  this  subject 
at  any  great  length.  The  act  was  confined  to  persons  under  age, 
and  therefore,  a  contract  for  the  binding  of  an  adult,  would  at 
all  times  have  been  good,  though  not  made  in  conformity  to  the 
5  Eliz.  (1)    And  a  contract  for  a  less  term  than  seven  years  was 
only  voidable  and  not  void  (2) ;  and  the  circumstance  of  the 
apprentices  absenting  himself,  does  not  aipount   to  an  act  of 
avoidance  (S).    The  apprentice  himself  must  execute  the  deed 
in  order  to  make  a  valid  binding,  whether  he  be  an  infant  or 
adult,  and  although  his  father  is  a  party ;  for  it  is  only  in  the  case 
of  a  compulsory  binding  of  a  parish  apprentice,  that  the  appren- 
tice's assent  can  be  dispensed  with  (4).  A  stamp  is  necessary  (5) ; 
azid  if  the  proper  duty  be  not  paid,  the  relation  of  master  and  ap« 
ptentice  will  not  exist  (6).  It  is  to  be  paid  by  the  master  and  not 
by  the  parent  (7)»  and  where  the  master  has  refused  to  pay^it, 
he  cannot  recover  on  an  agreement  to  put  the  son  as  an  ap- 
prentice, nor  can  he  establish  a  demand  for  board  or  lodging, 
ahhottgh  the  youth  may  have  resided  with  him  a  considerable 
time  (8).    But  if  the  fatiier  of  an  apprentice  seek  to  recover  back 
«  sum  paid  upon  the  execution  of  an  indenture  of  apprenticeship^ 
void  by  the  8  Ann.  c.  19.  for  not  truly  expressing  the  premium^ 
it  is  necessary  to  shew  that  he  was  imposed  upon  by  the  defen- 
dant ^9).   No  action  can  be  supported  on  a  note  given  as  an  ap* 
prentice  fee^  if  it  appear  that  the  deed  executed  was  void  for 
want  of  a  stamp  (10).     But  it  is  no  objection  to  an  action  cm  a 
promissory  note,  that  it  was  given  as  part  of  the  consideration  of 
an  indenture  of  apprenticeship  for  less  than  seven  years^  nor  does 
the  consideration  fail,  because  the  apprentice  was  discharged  by  a 
magistrate  after  two  years,  on  account  of  the  master  having  enticed 
him  to  commit  felony,  particularly  when  the  apprentice  fee  was 


(1)  Smedlejv.  Gooden^  3  M. 
&  Selw.  189. 

(2)  Gray  v.  Cookson,  1 6  East 
18. 207. 3  M.  &  Selw.  189. 6  Term 
Hep.  652.  id.  310.  3l4.  Chittjon 
App.  33.  &  seq.  but  see  Gnpp  j  ▼. 
Jennings,  1  Anstr.  256.  Burney  v. 
JenQings,  6  Esp.  8.  Bfanford, 
31.  contr. 

(3)  Id.  ibid. 

(4)  The  King  v.  Amiesly»  3 
M.  &  S.  584.  Rex  v.  Cromford, 
•8  Rust,  25.  Rex  v.  Kipons,  9  East, 
295.  Chitty  on  Apprent.  29,  30. 


(5)  44  G.  3.    c.  98.    s.    24. 
55  G.  3.  c.  184. 

(6)  Aldridge  v.  Ewea>  3  Esp. 
Rep.  188. 

(7)  Keclev. K.  B.  T.  T. 

1819.  Maaobg*8  Index,  271.  S.  C. 
Norn*  Keene  v.  parsons,  2Stark. 
506. 

(8)  Id.  ibid. 

(9)  Shepherd  ▼•  Hall,  3  Camp- 
bell's, Rep.  180. 

(10)  Jackson  v.  Warwick,  7T.  R. 
121. 
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to  be  paid  in  the  first  instanoe^  although  in  case  of  the  defendant 
a  note  was  taken  for  part  of  it  payable  at  a  distant  time  (1).   It 
appears,  that  in  some  cases  the  indenture  must  be  enrolled  (9)  \ 
but  it  is  said  that  where  this  has  taken  place,  there  is  no  neces- 
sity to  give  strict  proof  of  the  execution  of  the  deed  (3).    The 
laws  with  respect  to  the  binding  of  parish  apprentices  (4),  and 
to   the    assignment  (5)  and    regbtry  thereof  (6),  and  to  the 
money  given  to  bind   out  poor    apprentices  (7)^  and  U>  the 
binding  of  poor  apprentices  to  the  sea-service  (8)  to  the  recipro^ 
cal  riglits  and  liabilities  of  masters  and  apprentices,  and  the  juria- 
diction  of  magistrates  over  them  (9),  are  applicable  to  the  relatioa 
of  master  and  apprentice  as  it  exists  at  the  present  day.     The 
humanity  of  the  legislature  has  also  given  rise  to  numerous  laws^ 
for  bettering  the  condition  of  the  inferior  orders  of  apprentices^ 
as  for  instance  the  statute  42  G.  S.  c«  48.  with  respect  to  the  bind- 
ing of  poorchildren,  ifabove  eight  years  old,  to  chimn^«^weepers; 
and  the  statutes  28  G.  S.  c  73.  59  G.  S«  c.  66.  and  60  G.  3.  c  5* 
for  the  preservadon  of  the  health  and  morak  of  apprentices,  em* 
ployed  in  cotton,  and  other  mills,  and  factcaie^  The  42  G.  3  •  enacts 
that  all  cotton  and  woollen  mills  and  cotton  and  other  factories, 
wherein  three  or  more  apprentices,  or  twoaty  or  more  other  per* 
sons,  shall  at  any  time  be  employed,  shall  be  subject  to  the  sevecal 
rules  and  regulations  contained  in  the  act*  These  rules  provide, 
that  every  room  shall  be  washed  with  quick  lime  and  water 
twice  at  least  in  a  year,  and  a  proper  supply  of  fresh  air  ad- 
mitted through  the  windows  and  openings ;  and  that  the  male  ap- 
prentices shall  sleep  separately  from  the  female,  and  only  two  ia  a 
bed ;  that  every  master  shall  supply  his  apprentice  with   two 
complete  suits  of  clothing ;  that  no  apprentice  shall  be  compelled 
to  work  more  than  12  hours  a  day,  (reckoning  from  six  in  the 
morning  to  nine  at  night),  exclusive  of  the  time  employed  in 
eating ;  and  no  apprentice  employed  to  work  between  nine  at 
night  and  six  in  the  morning;  that  every  apprentice  shall  be  in- 


(l)Grantv.Welcbnian,16£a8t,  c.  139.  8.  9.      20  G.  3.  c.  36. 

207.  42  G.  3.  c.  46.  s.  8.  Burn.  J,  tit. 

(2)  See  Chittv  on  Apprentices.  App.  s.  4. 

(3)  Apon.  Skinner,  579.  Chitty,         (6)  42  G.  3.  c.  46. 
Apu.60.  But  see  5  Esp*  Rep.  16.        (7)  7  Jhc.  1.  c  3. 

4  East,  53.  id.  ibid.  (8)  2  &  3  Ann.  c.  6.     4  Ann. 

(4)  See  43  Eliz.  c.  2.  8.  6.  c.  19.  13.  G.2.C.I7.  2  G.  3. 
b^  G.  3.  c.  139.  51  G.  3.  c.  80.  c.  15.  s.  22.to  25  Burn.  J.  tit.  Ap- 
54  G  3.  c.  107.  Burn.  J.  tit.  Ap-  prentice,  s.  7. 

prentices,  a.  4.  '    (9)  Burn.  J.    tit.  Apprentices. 

(5)  32  G.  3.  c.  57.  s.  7.  b^  G.  3.  sec.  10.  Chitiy  on  App.  62.  to  88^ 
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structed  in  some  part  of  every  working  day,  for  the  first  four 
years  of  his  apprenticeship,  in  reading,  writing,  and  arithmetic, 
according  to  his  age  and  abilities,  the  time  so  occupied  being 
taken  out  of  his  usual  hours  of  working  (1);   that  every   ap* 
prentice  shall  receive  religious  instruction  on  a  Sunday,  in  the 
way  specified  in  the  act  (2) ;  that  the  justices  at  the  Midsum- 
mer sessions  shall  appoint  two  persons  as  visitors,  one  of  them 
a  justice  and  die  other  a  clergyman,  or,  if  that  mode  be  incon- 
venient,  two  justices,  or  two  dergym'to  (S) ;   that  the  visi- 
tors, ot  either  of  them,  may  from  time  to  time  enter  and  inspect 
any  such  mill  or  factory  during  day-time,  or  the  hours  of  em- 
ployment, and  report  from  time  to  time  in  writing,  to  the  sessions, 
die  state  and  condition  of  the  place,  and  the  apprentices  therein, 
such  report  to  be  entered  by  the  clerk  of  the  peace  among  the 
records  of  the  sessions,  in  a  book  kept  for  that  purpose.     If  six 
or  more  mills  or  factories  be  in  any  county,  the  justices  may  divide 
such  county  into  two  or  more  districts  or  parts,  and  appoint  two 
such  visitors  fi>r  each  of  them  (4).  In  clue  of  infections  disorders 
the  visitors  may  require  the  master  to  call  in  medical  assist- 
ance (5) ;  a  penalty  of  not  more  than  £\0  nor  less  than  £b  is  in- 
curred by  obstructing  visitors  (6),  not  more  than  £5  nor  less 
than  405^  by  a  master  oflending  against  the  act,  half  to  the 
informs,  and  half  to  tiie  poor ;  the  information  to  be  laid  within 
one  month  (?)•     Penalties  are  to    be  recovered  before    two 
justices  (8),  and  two  or  more  copies  of  the  act  are  to  be  affixed  in 
every  mill  or  factory  (9).  The  statute  59  G.  3;  c.  66.  enacts,  that 
no  child  shall  be  employed  in  any  description  of  work,  for  spin- 
ning cotton  wool  into  yarn,  or  in  any  previous  preparation  of 
such' wool,  until  he  shall  have  attained  the  full  age  of  nine 
years  (10).    The  act  provides,  tiiat  no  person  being  under  the 
age  of  sixteen  years,  shall  be  employed  in  any  work,  in  spinning 
cotton  wool  into  yarn,  or  the  previous  preparation  of  such  wool^ 
or  in  tiie  cleaning  or  repairing  of  any  mill^  manufactory,  or 
building,  or  any  mill-work,  or  machinery  therein,  for  more  than 
12  hours  ih  any  one  day,  exclusive  of  the  necessary  time  for  meals, 
Mich  12  hours  Iq  b^  between  five  in  the  morning,  and  nine  in  the 


(1)  42  G.  3.  c,  73,  s.  6.  '  (7)  s.  13. 

(2)  S.-8.  ,(S)  8.  15. 

(3)  s.  9.  (9)  s.  14.  Form  of  conviction. 

(4)  42  G.  3.  c.  73. 8.  P.  bye.  16. 

(i)  »•  10-  (10)  5DG.  3.C.  66. 

(6)8.11. 
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evetting  (1).  To  every  person  there  is  to  be  allowed  in  the 
course  of  the  day,  not  less  than  half  an  hour  to  breakiast,  and 
one  hour  to  dinner,  the  hour  for  dinner  being  between  eleven  in 
the  forenoon  and  two  in  the  afternoon  (2).  If  at  any  time,  in 
any  such  buildings  as  are  situated  upon  streams  of  water,  time 
shall  be  lost  in  consequence  of  the  want  of  a  due  supply,  or  of  an 
excess  of  water,  it  shall  be  lawful  for  the  proprietors  to  extend 
the  time  at  the  rate  of  one  hour  per  day,  until  the  lost  time  has 
been  made  good  (3).  The  ceilings  and  interior  walls  are  to  be 
washed  with  quick  lime  and  water  twice  in  every  year  (4).  A 
copy  of  the  act^  signed  by  the  proprietor  or  overseer,  is  to  be 
hung  up  in  a  conspicuous  part  of  the  place  (5).  Any  master 
offending  against  Uie  act  is  liable  to  forfeit,  for  every  offence^ 
not  more  than  ^20*  nor  less  than  <s^lO.,  onehalf  to  the  informer, 
and  the  other  half  to  the  overseers  of  the  poor  in  England,  to  the 
churhwardens  in  Ireland,  or  the  ministers  and  elders  in  Soothmd ; 
informationis  for  ofiences  being,  in  all  cases,  laid  within  three 
calendar  months  after  the  commission  of  the  several  of- 
fences (6).  A  later  statute  of  the  60  G.  5*  c.  5.  after  reciting  the 
passing  of  the  59  G*  3.  c.  66,,  and  that  it  was  expedient  to  pro- 
vide for  accidents  by  fire,  or  otherwise,  which  might  arise  in  the 
woriLing  <^  such  mills  or  factories,  by  which  many  persons 
might  besuddenly  deprived  of  employment,  enacts,  that  in  such 
a  case,  the  proprietors  possessing  other  mills,  which  are  kept  at 
work  during  the  day,  shall«  for  eighteen  months  from  the  day 
on  which  any  such  fire  or  other  accident  shall  happen,  be  al- 
lowed to  employ  the  persons  who  were  previously  at  work  on 
the  mills  so  destroyed,  and  en^iloy  them  in  the  night-time  in 
any  other  mills,  for  any  period  not  exceeding  10  hours  in  <me 

(7) 


Literary  Pro«  The  exclusive  right  of  the  anthor  of  literary  property^  and  his 

P®^*  assigns,  is  also  deserving  of  notice  among  those  restrictive  regu- 

lations that  affect  our  internal  trade.  The  origin  of  this  right 
(though  it  is  doubtful  if  any  exclusive  right  existed  atcommonlaw), 
is  reducible^  (says  Mr.  Justice  Blackstone^)  as  it, is  founded  onla^ 
bour  and  invention,  to  the  same  source  as  that  of  all  property  ac* 


(1)  59  G.  3.  c,  %%.  8.  2.  When  four.  dO  G.  3.  c.  5..  8.  2. 
may  be  employed  at  ntgfat  in  case  (3)  59  G.  3.  c.  66.  s.  4, 
of  fire,  8ee  60  G.  3.  c.5.  infra.  (4)  s.  5. 

(2)  59  G.  3.  c.  66. 8.  3. ;  but  this  (5)  8.  6. 
has  been  altered,  and  the  hour  for  (6)  8.  ?• 
dinner  mav  now  be  between  eleven  (7)  60  G.  3.  c.  5. 
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qoiredby oocupancy (1)«  Whenaman^ by  thecxordon  ofhis nu 
tional  pcmers,  has  produced  an  oiigiiialworky  he  aeems  dearly  to 
havea  right  to  dispose  of  thatidentical  work  as  he  pleases,  and  any 
attempt  to  ^ary  die  dUposition  he  has  made  of  it  appears  to  be  ' 
an  ihTasion  of  that  right*    The  identity  of  a  literary  compoM- 
tion  consists  in  the  sentiment  and  tie  language,'  the  same  con* 
cqptions  clothed  in  the  same  words  most  necessarily  be  the  same 
oomposition^  and  whatever  method  is  taken  of  ohiUtbg  that 
composition  to  the  ear  or  the  eye  of  anodiery  by  recital,  by 
writingt  or  by  printing  in  any  number  of  copies,  or  at  any 
period  of  time^  it  is  always  the  identical  work  of  the  author 
which  is  so  exhibited^  and  no  other  man^  it  has  been  thought,  can 
have  a  right  to  exhibit  it  (especially  for  profit)^  without  the 
author's  consent.     This  consent  may  perhqss  be  tadtiy  given  to 
all  mankinds  when  ^n  author  snffios  his  work  to  be  pnblidied 
by  another  hand  without  any  claim  or  reserve  of'  right,  and 
without  stamping  on  it  any  marks  of  ownership,  it  being  then  a 
present  to  the  public  like  building  a  church,  or  bridge,  or  laying 
out  a  new  highway ;  but  in  case  the  author  sells  a  single  book, 
or  totally  grants  the  copyright,  it  hath  been  supposed  in  the 
one  case,  that  the  buyer  hath  no  more  right  to  multiply  copies 
of  that  book  for  sale,  than  he  hath  to  imitate^  for  the  like  purpose, 
the  ticket  which  is  bought  for  admission  to  an  opera,  or  concert, 
and  that  in  the  other,  the  whole  property^  with  all  its  exdnsive 
rights,  is  perpetually  transferred  to  the  grantee ;  on  the  other 
hand,  it  is  urged  that  though  the  exclusive  property  of  the  manu- 
script and  all  which  it  contains,  undoubtedly  belongs  to  the 
author  bffore  it  is  printed  or  published  t  yet  from  the  instant  of 
its  publication  the  exclusive  right  of  an  author,  or  his  assigns,  to 
the  sole  communication  of  his  ideas,  immediately  vanishes  and 
ev^>orate8,  as  being  a  right  of  two  subtile  and  insubstantial  a 
nature,  to  become  the  subject  of  property  at  the  common  law, 
and  only  capable  of  being  granted  by  positive  statutes  and 
special  provisions  of  the  legisli^ure  (2).    The  Roman  law  ad* 
judged,  that  if  one  man  wrote  any  thing  on  the  paper  or  parch- 
ment of  another,  the  writing  should  belong  to  the  owner  of  the 
black  materials  (S),  meaning  thereby  the  mechanical  operatioa 
of  writing,  for   which  it  directed   the   scribe   to  receive    a 
aalisfoction ;  for    in    works   of  genius    and   invention,  as  in 
painting  on  another  man's  canvas,  the  same  law  gave  the  canvas 

(1)  2  Bla*  Com.  4f05.  Locke  on        (2)2  B!a.  C.  406. 
Government,  part  2.  ch.5.    Bar-        (3)  Inst.  2.  s.  33.  8  Bla.  Com. 
beyrac,  Titius,  &c.  3  Bla.  Com.  8.    404,  406,  407. 
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to  tbe  painter  (1).     As  to    any  other  property  in  the  works 
of  the  understanding  the  law  is  silent,  though  the  sale  of  literary 
copies^  for  the  purposes  of  recital  or  multiplication^  is  certainly  as 
ancient  as  the  times  of  Terence  (2),  Martial  (8),  and  Statins  (4).' 
Nor  in  England  has  there  been,  till  of  late  years,  any  6nal  decision 
on  the  right  of  authors  at  common  law.  Whether  the  productions 
of  the  ^nind  could  communicate  aright  of  property  or  of  exclusive 
enjoyment  in  reason  and  nature ;  and,  if  such  a  moral    right 
existed,  whether  it  was  rccogniased  and  supported  by  the  com- 
mon law  of  Eng^d,  and  whether  the  common  law  was  intended 
to  be  restrained  by  the  statute  of  Queen  Anne,  are  questions  on 
which  the  learning  and  talents  of  the  highest  l^al  talents  in  Uiis 
kingdom,  have  been  powerfully  and  zealously  exerted.    These 
questions  were  finally  so  determined  that  an    author  has  no 
right  at  present  beyond  the  limits  fixed  by  the    statutes  of 
Anne  and  64  6.  8.  c.  156.  (5)     Eight  of  the  judges  were  of 
opinion  that  the  copyright  of  an  author  was  a  right  allowed 
by  the  common  law  of  England,  but  six  held  that  if  it  so  existed 
by  the  common  law,  the  enjoyment  of  it  was  abridged  by  the 
statute  of  Anne,  and  that  all  remedy  for  its  violation  was  taken 
away  after  the  expiration  of  the  terms  specified  in  the  act :  agree~ 
able  to  whidi  opinion  was  the  final  judgment  of  the  Lords. 
BefiMTe  the  union  of  Great  Britain  and  Ireland,  in  1801>   no 
statute    existed  to  protect    copyright  in  the  latter  country; 
but  now,  by  the  41  O.  S.  (6),  provisions  sunilar  to  those  <^  the 
statuteof  Anne,  weie  re-enacted  and  extended  to  the  whole  of  the 
united  kingdom.  These  provisions  are  also  inforced  by  additional 
remedies  and  increased  penalties,  and  an  acticm  on  the  case  for 
damages  is  specifically  given  to  die  party  injured  (7). 

Whatever  inherent  copyright  may  be  supposed  to  have  existed 
at  common  law,  the  definite  period  of  14  years,  with  the  contin- 
gency of  another  14  years,  if  the  author  was  then  living,  which 
was  given  by  the  Ann.  c.  19.  as  amended  by  15  O.  8.  c.  5S.  and 
extended  to  Ireland  by  41  G.  8  c.  107*9  is  now  extended  to  a 
28  years  certain  copyright  in  his  work,  and  for  the  residue 

(1)  Inst.  2.   S.34.  V.Taylor,  4Burr.  23&3.  sed  on* 

(2)  Prol.  inEuDttchy  20.  This  seems  oaly  decided  inDonald- 

(3)  Cpigr.  i.  67.  tv.  72.  xiii.  3.  son  t.  Becket,4  Burr.  2408. 7Bro. 
snv.  194.  P.  C.  88.     See  5  T.  R.  245. 

(4)  Juv.  vii.  83.  (6)  41  G.  3.  U.  K.  c.  107. 

(5)  2  Bla.  C.  407.  15th  ed.  (7)  2Bhi.Com.  407. 15tb  ad. 
Christian,  note  5. ;  and  see  Millar  Chriitian,  note  5. 
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of  hk  natural  life,  if  he  be  then  living  by  the  54  G,  S.  (1)  The 
8th  section  of  the  last  act  declares  it  to  be  reasonable  that  authors 
of  books  already  published,  and  now  living,  should  also  have  the 
benefit  of  the  extension  of  cc^yright,  and  then  provides  for  the 
Testing  in  the  author^  if  living,  the  sole  publication  for  another 
14  years  of  any  book  not  published  14  years  at  the  time  of 
passing  the  act ;  and,  if  dying  before  the  expiration  thereof,  to  bis 
i^xesentatives.  The  9th  section  provides  that  authors  of  books 
already  published  and  living  at  the  end  of  28  years  after  'the 
first  publication  thereof  shall  have  the  sole  right  of  property 
ix  the  rest  of  his  life.  This  9th  section  is  to  be  construed  in 
fori  nuUerid  with  the  8th  (2)-  Therefore^  the  bxtbnszok  of 
copyright,  mentioned  in  the  8th  section,  only  iq>plies  to  such 
copyrights  as  were  existing  at  the  passing  of  the  act,  and  an 
author  whose  works  had  been  published  more  than  S8  years 
before  the  passmg  the  act,  and  whose  right  was  then  conibequently 
espired,  is  not  entided  to  the  copyright  for  life  under  either  of 
these  secdpns.  (3) 

« 

Musical  compositions  have  been  held  to  be  within  the  mean- 
ing and  protecticm  of  the  statute  of  Anne  (4).    This  rule  ex- 
tends to  single  sheets  of  music  (5),  and  is  not  varied  by  the  cir- 
cumstance of  the  author's  having  sold  many  copies  of  itinmanu* 
script  before  publication  in  print,  though  the  acdon  was  brought 
upon  the  late  act^  which  basso  considerably  extended  the  duration 
of  copyright  (6).     The  same  protection  is  afforded,  though  the 
tune  in  question  was  bound  up  with 'others^  and  did  not  fill  both 
sides  of  a  sheet  (7),  and  the  composer's  interest  is  not  affected  by 
shewing  that  the  song  was  composed  to  be  sung  by  a  particular 
performer  at  the  opera,  and  that  by  the  regulations  of  that  estab- 
lishment, such  compositions  become  the  property  of  the  house  (8). 
So  evidence  in  an   action    for  pirating  a  musical  work   that 
plaintiff  acquiesced  in  the  defendant's  publication  of  it  six  years 
ago^  was  held  not  sufficient  to  prove  the  transfer  of  the  copy- 

J 

(1)  54  G.  3.  c.  156*  8,4.  Storace  v«  Longman,  cited  id.  26. 

(2)  i  Bar.  &  Aid.  462,  463.  Hume  v  Dale,  cited  id.  27. 

(3)  Brooke  v.  Clarke  and  others,         (6)  White  ▼.  Geroch,  2  Bar.  & 
1  Bar.  &  Aid.  396.  Aid.  Rep.  298.  1  Chitt.  Rep.  24. 

(4)  Bech    y.    Longman,  et  al.  S.  C. 
Cowper,  Rep.  623.  (7)  Id.  ibid. 

(5)  Clemenii  v.  Goulding,    1 1  (8)  Storace  ▼•  Longman,  2  Canip. 
East,  244.  2  Campb.   25.  S.  C  27. 
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right  by  the  plaintiff  (1) ;  and  a  receipC  for  die  priee  of  it  gifrea 
by  plaintiff^  will  not  preclude  the  action.  (8) 

The  principle  of  the  decisions  on  the  8th  Anne,  will  apply  to 
the  enactments  which  have  extended  the  period  of  an  autbor'a 
monopoly.    It  has  be^  held,  that  where  an  author  tn^sfiecs  ail 
his  right  or  interest  in  publication,  upon  his  sorviving  liie  first 
14  yearsi  die  second  term  will  lesult  to  his  assignee  and  not  to 
himself  (3).    It  was  held  in  a  late  case^  that  the  assignment  of 
copyri^t  of  the  words  of  a  song,  must  be  in  writingto  entitle 
the  assignee  to  an  action  on  the  case  for  pirating  it  (4).    The 
act  renders  the  written  licence  of  the  anthor  and  piopriefeor 
necessary  to  legalise  the  sale  of  the  work  in  the  British  do-~ 
minions. .  A  fair  utdbondjtde  abridgement  of  any  bookis  con* 
sider^  a  new  work;  and^howeverit  may  injuredie  sde  of  tlie 
}»iginal,  yet  it  is  not  deemed  in  law  to  be  a  piracy  or  violation 
of  the  mithor's  copyright  (5).     No  one  but  the  author  or  hb  as- 
signee has  a  right  to  print  or  publish  notes,  or  additions  lo  an  old 
work  (6).    An  injunction  was  granted  to  restrain  the  printing  of 
Milton's  Paradise  Lost,  widi  Dr.  Newton's  notes,  although  any 
person  had  the  liberty  of  publishing  the  original  work  without  the 
notes  (7).     But,  where  the  plaintiff  published  a  book  o(  roads  of 
Great  Britain,  comprising  Patterson's  Road  Book,  to  the  copy- 
right of  which  die  plaintiff  was  ^tided,  with  improvements  and 
additions,  obtained  by  actual  survey  and  otherwise,  an  injunction 
to  restrain  a  publication  of  an  edition  of  Patterson,  comjmsing 
the  plaintiffs  improvements   and  additions,  was  refiised  (8). 
In  such  productions  as  history,  chronology,  dictionaries,  &c., 
it  must  be  left  to  the  jury  to  determine  whether  the  pablication 
complained  of  is  a  servile  copy  and  imitation,  or  an  original 
work  upon  the  same  subject;  and  no  action  lies  for  publishing 
sea*charts,   on  an  improved  and  more  useful  principle,  with 
material  corrections,  though  many  of  the  lines  were  copied  from 
old  charts  (9).     But  an  action   lies  for  ^a   servile  imitation  tf 


(1)  Latour  ?,  Bland,   2  Stark.  (6)  Caryv.  Longman  andReeq, 
382.    And  see   Power  ▼.  Walker,  1  East,  358. 

3M.  &  S.  7.  (7)  1  East,  361.  2  Bla,  Com. 

(2)  Id.  ibid.  ]5thed.  by  Christian,  note  6. 

(3)  Cas.  Chanc.  2  Bro.  80.  (8)    C  ary  v.  Faden,  6  Ves.  J.  24. 

(4)  Power  v.  Walker,  3  M.  &  sed  qu.  2  Bin.  Com.  15th  cd.  407. 
S.  7.4  Campb.  8.S.  C.  See  ex  parte  note  6. 

Koops,  1  Ves.  465.  3  B.&  P.  465.  (9)  In  Sayre  v.  Moore,    cited, 

(5)  1  Bro.  451,  2  Atk.  141.  1  East,  361.  note. 
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jHtrts  itf  a  inokaf  ^bfoii0]0gyi  tbovigk  fstiast  ppirtsof  the  boc4c 
were  dUfereat  ( 1  )r  Evidence  that  mistake  in  the  named  of  places 
in  a  to{M|gr^)iHoal  ^o]^»  baye  been  retained  in  a  subsequent 
{HiUicatiDn  by  die    defendant,  ie  not  suffieient  to  8i]^>port    n 
4»Kint  for  piiatiog  and  {nratingtke  plaintifi^s  ^nork  genor^Uy  (2), 
b«tdiat  evidfUgc  moviid  snttaiB  a  count  for  trantoribing  par^- 
Iknlar  p«t%  vithoat  tike  phuirtdflPa  consent  (8).   It  is  lawful  to 
adopt  die  works  of  a  conlen^porary  writer^  by  incorporating 
them  inanodier  work,  provided  it  be  done  boniJUe^  and  not 
widi  a  view  to  steal  the  original  copyright  (4) ;   but  it  was  held 
odierwise,  where  so  snieh  was  copied  as  to  form  a  substitute  for 
die  original  work  (B).    It  seems  that  die  author  of  a  libdlons 
or  mmoral  pifoHdadon  can  have  no  remedy  at  law  or  equity  fcnr 
the  repuUScation  or  sale  by  odiov;  for  ceurti  of  jusdce  will 
enforce  BO  daim  founded  an  public  breach  of  the  law(6) ;  anda 
eonrt  of  law  will    advise  die  jury  to  give   no  damages,    for 
llie  {MTacy  of  a  grossly  libellous  or  immoral  fogitive  piece^ 
thoogh  s^l  held  to  be  a  bod^  within  ibe  meaning    of  die 
atfttutes  (7)i  and  an  injunction  against  an  invasion  of  copyright, 
depen^g  on  eflfeot  of  an  agreeiyient,  was  refused  till  recovery  in 
an  action  (6).    The  representation  of  a  dramatic  performance 
upon  die  stage  is  not  a  publication  for  which  the  author  can 
mainCain  an  action  as  (br  an  invasion  of  his  right  (9).    This 
ease  was  dedded  on  the  principle,  that  repeatiiig  any  thing  from 
memory,  could  never  be  a  puUiciidon  within  die  statute,  and 
was  not  to  be  left  to  the  jury  as  evidence  of  pirating  the  work' 
itself.     But  it  has  been  held,  that  no  one  has  a  right  to  take 
down  a  play  in  short  hand,  and  to  print  it,  before  publication 
by  the  author.  ( 10) 

It  hath  been  very  usual  for  the  courts  of  jusdce,  particularly  pHnting  Triait 
ion  state  trials,   courts  martial,  &c.  &c.,  to  prohibit  the  pub-  *«•  and  injunc- 
lication  of  the  trial  till  after  its  conclusion.    Thus,  upon  Uie  granted.  . 
termination  of  Lord  Melville's  impeachtoient,  the  House    of 
XxNrds  made  dieir  usual  order  that  the  Lord  Chancellor  should 

(1)  Trusier  r.  Muiray^  1  East^    jun.  1.    And    see   Lord  Byron's 
Rep.  363.  n.  Doh  Juan,    181 9»  as  founded  on 

(2)  Cary  v.  Kearsley,   4  £sp.     2  Campb.  30.  note. 

1 68.  (7)  2  Campb.  30.  note. 

(3)  Id.  ibid.  (8;  Walcot  v.  Walker,  J  Ves. 

(4)  Id.  ibid.  jun.  1. 

(5)  Roworth    v.     Wilkes,      1  (9)  Coleman   v.  Wathcn,  5T. 
Caropb.  94.  R.  245. 

(6)  Walcot  V.  Walker,   7  Vcs.  (10)  Ambler,  694. 
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give  orders  for  the  publication  of  the  trial,  and  that  no  othi&r  per- 
son but  his  appointee  should  publish  the  same.  The  CSianceUor 
appointed  Mr.  Gumey,  who  filed  a  bill  and  moved  for  an  injano- 
tion  against  Mr.  Longman,  who  had  also  published  it.  After 
having  the  subject  fully  argued  with  respect  to  die  Lords'  au- 
thority to  make  such  order,  the  Chancellor  granted  an  injunc- 
tion till  the  hearing  of  the  cause,  but  without  pledging  his 
further  judgment  on  the  case,  which  was  afterwards  com- 
promised. (1) 

Works  alleged  to  be  piracies  are  referred  to  the  master  for 
examination  (2^.  An  injunction  was  granted  against  a  colourable 
abridgement  of  the  term  reports  in  the  king's  bench  amongst 
other  law  reports^  until  answer  or  further  order  on  certificate  of 
the  bill  filed  (3).  On  an  answer  to  a  bill  by  the  universities  of 
Oxford  and  Cambridge,  where  the  king's  printer  did  not  join, 
but  being  made  a  d^endant^  an  injunction  restraining  the  sale  in 
Ei^land  of  prayer-books,  bibles,  &c.  printed  by  the  king's  prin- 
ter in  Scotland,  was  continued  to  the  hearing  (4).  An  injunction 
hath  been  granted  to  restrain  puUication  of  a  magazine,  as  a 
continuation  of  the  plaintifi^s  magazine  in  numbers,  and  as  to 
communications  firom  correspondents  received  by  the  defendant, 
whilst  publishing  for  the  plaintiff;  not  preventing  the  publication 
of  an  original  work  of  the'  same  nature  under  a  similar  title  (5). 
So,  though  a  copyright  cannot  subsist  in  an  East  India  Calen- 
dar as  a  general  subject,  any  more  than  in  a  map,  chart,  series  of 
chronology,  &c.  it  may  in  the  individual  wcnrk ;  and  where  it  can 
be  traced,  that  another  work  on  the  same  subject  is  not  an  origi- 
nal compilation,  but  a  mere  copy  with  colourable  variations^  will 
be  protected  by  injunction,  which  in  one  instance  was  continued 
till  the  hearing  without  a  trial  at  law  (6). 

By  41  G.  3.  (7)  if  any  book  be  originally  written  and  pub- 
lished in  this  country,  and  be  afterwards  reprinted  abroad,  and 
be  imported  and  exposed  to  sale  here,  the  impo^rter  and  seller 
shall  forfeit  all  such  books  tojbe  cancelled,  and  for  every  offence 

(1)  Gurney  v.  v  Longman,    13  See  ante,  tit.  Patents, 

Ves.  jun.  493.  (5)  Hogg  v.  Kirby,  8  Ves.  jun. 

(2) V.  Leadbctter,  4  Ves.  215. 

jun.  081.  (6)  Matthewson  v.  Stockdale, 

(3)  Butterworth  v.  Robinson*  12  Ves. jun.  270. 

5  Ves.  jun.  709.  (7)  U.  K.  c.  1 07.  s.  7.  founded 

(4)  Universities  of  Oxon.  and    on  12  0. 2.   c.  36.  and  34  6.  3. 
Camb.  V.  Richardson,  6  Ves.  689.    c.  20.  s.  .57. 
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diatt  forfeit  also  double  their  value^  and  i^lO  with  costsi.  This 
provision  extends  to  the  united  kingdom.  Two  penalties  may  be 
mcurredin  the  same  day  on  12  G.  2«  (1)  for  selling  books,  the 
orig^als  of  which  have  been  written  and  published  here,  and 
afterwards  reprinted  abroad,  if  sales  be  distinct  (2).  Under  these 
statBtes,  it  seems  immaterial  whether  the  author's  copyright  is 
extinct  or  not,  if  the  book  has  been  reprinted  in  England  within 
20  years,  these  statutes  being  intended  for  the  encouragement 
of  printing  in  this  country.  (3) 

An  injunction  may  be  obtained  in  a  court  of  equity  (4),  as  Entry  at  Sta- 
well  as  an  action  for  damages  sustained  at  law  foiapiracy,  during  '^^^^ 
the  continuance  of  the  audior^s  term,  though  the  publication  has 
not  been  entered  in  the  register  of  the  stationers'  company,  and 
though  the  author  has  not  prefixed  his  name  to  it  (5),  on 
the  ground  tliat  the  absolule  right  to  the  property  of  the  book 
is  vested  in  the  author  during  his  term,  and  that  the  remedy  for 
the  penalties  is  merely  cumulative,  as  not  being  given  to  the 
party  grieved  butto  a  common  informer  (6) ;  and  the  penaltiescan 
only  be  recovered  for  a  piracy  in  the  two  terms  of  21  and  14  years, 
mentioned  in  the  preceding  part  of  the  clause  enacting  the 
penalties  (7) ;  and  that  enactment  does  not  exfend  to  the  second 
term  of  14  years,  granted  by  the  11th  section  (8).  The  late 
statute  provides  that,  in  order  to  ascertain  what  books  shall  be 
published  from  time  to  time,  the  publisher  of  every  book  de- 
mandable,  under  the  act,  shall  within  one  calendar  month  after 
the  day  on  which  it  shall  be  first  sold  or  offered  for  sale,  within 
the  bills  of  mortality,  or  within  three  months,  if  in  any  other  part 
of  the  united  kingdom,  enter  the  title  to  the  copy  of  every  such 
bookj  and  the  name  or  names  and  place  of  abode  of  the  pub- 
lisher, in  the  register  book  of  the  company  of  stationers  in  London, 
in  such  manner  as  has  been  usual  with  respect  to  books,  the 
title  of  which  has  heretofore  been  entered  in  such  register  book, 
and  deliver  one  copy,  on  the  best  paper,  for  the  use  of  the  British 
Museum ;  which  register-book  is  to  be  kept  at  all  times  at  the 


(1)  12  G.  2.  C.36.  s.  1.  proved  by  Lord  Mansfield,  1  Bla. 

(2)  Brokev.Milliken,  3Term.  Rep.  330.    SeeST.  R.629. 

R.  509.  (6)  Beckford  v.  Hood,  7  T.  R. 

(3)2Bla.  Com.  15tbed.    By  620. 

Christian  407-  note  6.  (6)  Id.  627. 

(4)  Ton»on  v.  Clifton,  1 1  Dec.  (7)  «  Awn.c.  19.  s.  2. 

1722.  Cor.  Macclesfield,  C.   Ap-  (8)  7T.  R.  625. 
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ball  of  the  comjpany^  for  every  of  wbiicb  eatarm  d»e  siimof  Si^^  i^ 
to  be  paid  and  no  more.  The  r^^ter  book  to  be  reaortad  td  ittd 
inspected  at  all  seasonable  tiiBesj  on  payment  of  U«  to  itie 
warehoQse^keeper  of  the  oonqwuy  of  sttoioners^  who  ia  lo  give  at 
certifical»»  if  required^  on  payasentof  theUkesum;  and  ii 
Buoh  entry  of  the  title  of  aay  such  book»  shall  not  be  duly 
by  the  pid>Ii8har  withiii  the  month  or  the  three  lyy^^fj  as  the 
case  may  be^  he  shall  forfeil  ^6i  together  mthdeven  timea  the 
price  at  which  the  book  is  sold  or  advertised,  to  be  recovered^ 
together  with  fidl  costs  of  suit,  by  the  person  who  shall  first 
sue*  Provided  alwayst  that  in  the  case  of  magazines^  revieiwi%  or 
other  periodical  puUicatidns,  it  shall  be  sufficient  to  make  sneh 
entry  in  the  r^toi^-book  of  the  eompany^  within  one  asMinth 
next  after  the  puUieation  of  the  first  number  or  volnme*  The 
clause  then  terminates  with  this  proviso^  that  no  fialure  in  *?Hrf*^ 
any  sneh  entry  shall  in  any  manner  affect  any  oopyri^t,  bHi 
shall  only  subject  the  persosi  making  de&iilt  to  the  pcoallgr 
imder  the  acU  (1) 

The  regulations  respecting  this  entry^  and  tiie  remedies  and 
penalties  for  the  infringement  of  copyright,  have  been  ocmsider- 
ably  altered  by  the  late  act  of  54  G.  S.  This  act  provides^  that 
if  any  person  in  the  British  dominions,  shall,  during  the  con-  ^ 
tinuance  of  the  exclusive  terms,  print,  reprint,  or  import  any 
book  without  the  consent  of  the  author  or  proprietor  first  ob- 
tained in  writing;  or,  knowing  the  same  to  be  so  printed^  rcfxrinted^ 
or  imported  without  such  consoit,  shall  sell  or  expose  to  sale^ 
or  have  within  his  possession  any  sudi  hock^  without  such  ccpsoi^j 
he  shall  b  e  liable,  first,  to  an  action  on  the  case  at  the  suit  of  the 
proprietor  of  the  copyright  for  damages,  to  be  assessed  by  a  jury, 
with  double  costs  of  suit ;  secondly,  the  offender  is  liable  to  for- 
feit every  such  book,  and  every  sheet  thereof^  to  the  proprietor 
of  the  copyright  on  order  of  any  court  of  record,  on  motion  to 
the  court,  mid  the  books  are  to  be  damasked  or  made  waste 
paper  of;  and,  thirdly,  he  is  also  liable  to  forfeit  three-pence 
tor  every  sheet  thereof^  either  printed,  printing,  or  published, 
or  exposed  to  sale  contrary  to  this  act,  a  moiety  whereof  goes  to 
the  king,  and  the  other  to  the  informer  (2).  In  Scotland  the 
action  for  damages  may  be  brought  in  the  court  of  session,  and 
double  costs  of  suit  are  also  given.  (3) 


(1)  54  G.  3.  c.  156.  5.  5.  (3}  Id.  ibid, 

(2)  s.  1. 
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The  pecidiar  righto  of  the  UfMersiiieSi  and  other  learned  University, 
bodies,  to  a  portion  of  all  literary  j^operty  will  next  be  con-^^'''^^' 
sidered  in  the  following  order^  viz.  Firsts  Hidr  right  to  cqfnea 
of  all  works  published  in  the  united  kingdoms.  Secondly^  Their 
peeoliar  righta  to  certain  copyrights  in  perpetuity.  The  first 
enactment  we  fiod  of  a  nature  to  support  the  establishment  of 
libraries  fi»r  the  use  of  the  learned  bodies*  is  in  the  reign  of 
Charles  tlie  Second,  when  three  copies  were  cMrdered  for  the  two 
English  universities,  and  the  other  for  the  king^s  library  (I)* 
Btttthedanses  of  17  Car.  S.af^iearto  be  perpetaal  as  far  as  re- 

* 

iates  lo  the  three  copies,  though  it  seems  from  their  not  being 
adverted  to  in  statute  Ann.  that  it  was  not  so  considered  (2)!  The 
first  foundation  for  claim  by  any  public  library  of  a  gratuitous 
delivery  of  new  puWcations,  is  in  a  deed  of  1610,^  by  which  the 
company  of  stationers  in  London,  at  Sir  Thomas  Bodley's  re* 
quest,  engages  to  deliver  a  copy  c^  every  book  printed  by  the 
company,  and  not  before  printed,  to  the  university  of  Oxford  (S). 
The  committee  of  copyrights  in  1818,  recommended  the  delivery 
of  copies  to  be  restricted  to  a  single  one  to  the  British  Museum, 
and  at  most,  to  the  four  univerrities  of  Oxford,  Cambridge, 
Edinburgh  and  Dublin  (4).    The  next  provision  is  to  be  found     • 
in  8  Ann.  ^ich  extended  the  number  of  copies  demandable 
to  nine^  viz.  one  for  the  royal  library  (5),  two  Uxt  the  libraries  of 
Oxford  and  Cambridge,  four  for  the  libraries  of  the  four  Scotch 
univerttties,  the  library  of  Sion  College  in  London,  and  the 
library  of  the  Faculty  of  Advocates  in  Edinburgh  (6).  This  enact- 
ment was  afterwards  enforced  in  1775  (7),  by  an  express  enact* 
ment  that  no  person  should  be  sutgeet  to  the  penalties  of  those 
acts  for  pirating  books,  unless  the  whole  title  to  the  copy  of  the 
book  was  entered  at  stationers'  hall,  and  the  nine  copies  delivered 
there  for  the  use  of  the  Hbraries ;  and,  though  die  regulations 
respecting  these  forms  are  altered  by  tlie  late  act  (8),  the  decision, 
in  1812,  forcibly  evinces  the  principle  on  which  the  courts  would 
still  decide  on  questions  of  this  nature.     It  was  there  decided  that 
the  fifth  section  of  8  Ann.  c.  19.  makes  it  necessary  for  the  printer 


(1)  13&14Car.  2.C.33.S.  17.  (3)  See  the    Report    passim. 
€onUDiied»    16    Car.    2.    c.     8.  id.  ibid. 

17  Car.  2.  c.  4.    1  Jac.  2.  c.  17.  (4)  Id.  ibid. 

s.  15.&c.but  expired  in  1679.  (5)  Now  left  out,  and  a  copy 

(2)  Appendix  to  2  Evans   Par-  given    to    the    British  Museum, 
liamentary  Debates,    Report    of  54  G.  3.  c.  156.  s.  2. 
Committee  on  Copyrights  in  sej-  f6)  8  Ann.  c.  19.  s.  5. 
sionofl818.  (7)  15  G.3.  c.53.  s.  6. 

(8)  54  G.  3.  c.  156.  s.  2. 
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of  a  book,  composed  after  the  passing  cf  the  act^  and  published 
for  the  first  time  after  the  composition,  which  book  is  printed  and 
published  with  the  consent  of  the  proprietor  of  the  copyright, 
to  deliver  a  copy  on  the  best  paper  to  the  warehouse-keeper  of  the 
company  of  stationers,  for  the  use  of  the  library  of  the  university 
of  Cambridge,  notwithstanding  the  title  to  the  copy  of  such 
book,  and  the  consent  of  the  proprietor  to  the  pablicatton,  be 
not  entered  in  the  register*book  of  the  said  company.  (1 ) 

Two  additional  copies  were  given  to  Trinity  College,  and  the 
society  of  the  King's  Inns  in  Dublin,  by  41  G.  3.  (2),  whicb^ 
though  formally  repealed  by  54  G.  3.,  contains  the  substance 
of  the  latter  enactment,  and  must  be  noticed  here  to  shew  the 
connexion  and  gradual  progress  of  right  to  the  copies  as  it  at 
present  stands.     The  54  G.  3.  (3)  repeals  so  much  of  the 
8  Ann.  c  19.  s-  5.  and  of  the  41  G.  3.  U.  K.  c  107.  &  6.  as 
requires  that  any  copy  or  copies  of  any  books  printed  shall  be 
delivered  to  the  warehouse-keeper  of  the  stationers'  company  for 
the  use  of  any  of  the  libraries  mentioned,  or  by  him  for  their 
use,  or  which  imposes  any  penalty  on  such  printer  or  warehouse* 
•       keeper  for  not  delivering  the  copies.     It  then  provides  (4)  that 
eleven   printed  copies  of  the  whole  of  every  book,  on   the 
^    paper  upon  which  the  largest  impression  is  printed,  together 
with  all  maps  and  prints  belonging  to  it,  which  shall  be  pub- 
lished since  the  act,  on  written  demand  at  publisher's  abode,  in 
twelve  months  after  publication,   under    hand   of  stationers' 
companjr's  warehouse-keeper,  or  the  librarian  of  the   British 
Museum,  Sion  College,  the  Bodleian  Library  at  Oxford,  the 
public  library  at  Cambridge,  the  library   of  the  Faculty   of 
Advocates  at  Edinburgh,  the  libraries  of  the  four  universities 
of  Scotland,  Trinity  College  library,  and  that  of  tl\e  King's  Inns 
at  Dublin,  or  so  many  of  them   as  shall  be  respectively  de- 
manded, shall  be  delivered  by  the  publisher  in  one  month  after 
such  demand  in  writing  as  aforesaid  to  the  aforesaid  warehouse- 
keeper  for  the  time  being,  which  he  is  required  to  receive  at  the 
hall  of  the  company  for  the  use  of  the  library  demanding  within 
such  twelve  months,  and  must  deliver  the  same  in  one  month 
after  receipt,  for  the  use  of  the  said  library;  and  every  publisher 
or  warehouse-keeper  (5),  not  observing  the  directions  of  this  act 

■*  -         ■ ■ _|  -  ,  ,  I  ,         I  ^^      M     ■       ■    ■     _L1        _      —^11        _l 

(1)  University  of  Cambridge  v.         (1)  a.  2. 

Bryer,  16    £ast»  317.     See  the        (5)  As  to  the  construction  of  a 

principle  in  7  Term  Rep.  620.      /  similar  enactment  in  8  Ann.  c.  19. 

(2)  41  O.  3.  c.  107.  8.Q.  see  16  £ast,  320.  330. 

(3)  c.  156.  8.  1. 
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tkeieint  forfota  besides  the  value  of  the  eleven  printed  copies^ 
the  sum  of  jf?5  for  each  copy  not  delivered  or  received,  with 
full  costs  of  suit,  to  be  recovered  by  the  porsco  or  persons, 
body  politic  or  corporate^  proprietors  or  managers  of  the  library, 
for  the  use  whereof  such  cqpy  ought  to  have  been  delivered  or 
Tsoeived  in  action  of  debt,  or  other  proper  action,  in  any  court 
of  record  in  the  United  Kingdom  (1).  The  copy  of  every 
book  demanded  by  the  British  Museum  must  be  delivered  on 
ihe  best  paper  on  which  the  work  is  printed  (2) ;  and  it  seems, 
ihat  one  copy  on  the  best  paper  must  be  delivered  by  the 
publisher  fiv  the  use  of  the  Museum  without  demand  in  writing, 
at  the  time  entry  thereof  b  made  at  Stationers'  hall.  (9) 

The  54  Geo.  S.  goes  on  to  enact,  that  no  copies  of  a  second 
or  subsequent  edition  of  any  such  work  so  demanded  and  de- 
livered   as  aforesaid,   shall   be    demanded,  unless  it   contains 
addidons  or  alterations  which  may  be  printed  and  delivered 
separately  (4).     A  delivery  by  the  publisher  to  librarians  at  any 
library^  demanding  its  copy,  who  must  give  a  receipt,  is  equi- 
valent to  a  delivery  by  the  warehouse«keeper  (5) ;    and  such 
warehouse-keeper  must,  every  three  months  at  farthest,  transmit 
to  such  librarians  correct  lists  of  all  books    entered  on  the 
books  of  the  company ;  and  on  being  required  so  to  do  by  the 
librarians  or  other   authorized  persons,  he  shall  call  on  the 
publishers  for  as  many  copies  as    are  demanded  of  them  (6). 
The  limitation  of  actions  under  this  act  is   fixed  at  twelve 
months  (7)«  The  universities  are  entitled  to  certain  copyrights. 
Thibjirst  mention  we  find  of  this  right  of  the  universities  is  in 
the  13  and  14  Car.  2.  (8).   This  act,  passed  for  the  regulation  of 
printing  and  licensing  of  books,  expressly  confirms  the  power  of 
the  chancellor  of  the  two  universities  to  license  books  to  be 
printed  and  reprinted  within  their  limits,  not  meddling  with 
books  of  common  law,  or  matters  of  state  or  government,  or 
widi  any  books,  the  right  of  printing  which  belongs  to  another 
person  (9).     This   is  further  confirmed   in  a  succeeding^  sec- 
tion. (10) 

But  the  chief  foundation  of  the  exclusive  property  in  some 
copyrights  of  books  exercised  by  the  learned  bodies  is  vested  in 

(1)  S.2.  (6)  8.  6. 

(2)  8.  3  and  5.  (7)  s.  10. 

(3)  8.  5.  (8)  c.  33.  8.  3  and  18.  . 

(4)  8.  3.  (9)  s.  3. 

(5)  s.  7.  (»0)  s.  18. 
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the  two  EngUih  and  four  Soolob  uiiiveniti«%  and  the  eolitgei 
ofEton,  WeBtminster^  and  WuM^eater,  by  the  15  O.  a.    That 
act  enabled  them  to  hold  in  perpetni^,  and  enjoy  the  iote 
libmy  of  priatingi  at  Ihdr  reflptctite  preiacPi  all  mch  booh% 
which,  not  having  been  beretofere  jmbfiahed  or  aerigned^ehonld 
at  any  time  thereafter  be  beqoeathed  or  giren  by  the  anthor 
Aereof,  or  his  representatives,  to  or  m  trust  ftr  the  aaid  uni* 
versifies,  or  to  or  in  trait  for  any  coUqge  or  beuse  of  learaing 
within  them,  or  in  trast  for  the' said  four  univenicies  hi  Seodaad^ 
or  the  collies  mentioned,  unless  the  same  is  only  given  for  a 
limited  term  of  years  (1).   Other  persons  printing,  or  knowingly 
selling  the  same  so  printed,  ferftit  the  books  and  aheats  tn 
the  universities,  who  shall  deface  them,  and  one  penny  per 
sheet,  half  to  the  king  and  half  to  the  informer  (2) ;  but  tliia 
exclusive  right  only  lasts  while  such  books  are  printed  at  the 
universities'  or  colleges'  printing-presses,  for  the  sole   benefit 
of  them,  and  any  delegating  grant,  lease,  or  sale  of  an  exduuve 
right  of  printing  to  other  persons,  avoids  it;  but  the  copyrights 
to  such  books  may  be  sold  by  the  universities,  &c.^  as  by 
authors  under  8  Ann.  (3)     A  provision  for  public  notice  of  this 
exclusive  property,    and  against   persons  offending  through 
ignorance  is  then  made,  by  providing  that  no  penalty  shaD  be 
incurred  till  after  entry  made  at  Stationers'  Hall  of  the  title  to 
the  copy  of  all  books  already  bequeathed,  or  of  all  future  books^ 
in  two  months  afler  bequest  known  to  the  heads  of  such  seats 
of  learning;  which  entries  may  be  freely  inspected,  and  cer- 
tificates thereof  given  by  the  clerk  to  the  company,  at  a  6d, 
fee  (4).    If  he  refiises,  on  advertisement  ma^e  thereof  in  the 
Gazette,  such  university,  &c.  hath  all  the  benefit  of  the  entry 
had  it  been  made,  and  the    clerk   forfeits  jt20  to  the  pro- 
prietors of  the    copyright  (5).      The  general  issue  may  be 
pleaded,  and  full  costs  are  given  to  defendant,  where  verdict 
for  him  or  plaintiff  is  nonsuited,  or  discontinues  action,  to  be 
recovered  in  the  usual  method  of  defendants'  costs  (6);  it  is  also 
a  public  act.  (7) 

There  is  also  a  species  of  prerogative  copyright,  as  it  is  termed, 
subsisting  at  common  law  in  certain  books,  the  sole  right  of 


(1)  15  6.3.  €.53.  s.  K 

(5)  s.  4. 

i:^)  s.  2. 

^6)  8.  7. 

(3)  8.  3. 

(7)  s.  8. 

(4)  s.  4. 
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pxinluig  If hidl  i$,  fer  ▼arkns  stale  n»mu$y  Tcited  in  tke 
AtMj^  or  Aagr0iil^«(l):*^l«  Aft  esecntfre  magistrate,  die  cmhh 
has  the  rigbt  of  pronfalgatifig  to  llie  pea|d»  aU^ada  of  stale 
and  goveitmuttt  This  givoB  the  king  the  exchmve  privilege 
of  piitttitigy  at  his  owa  presB,  or  Aat  of  his-  gnutees^  aH 
susis  cf  patibitieiity  prodittiatiotis  and  ofders  of  eoonoil  (2)« 
t.  Am  supreme  head  of  llie  diureh^  he  hath  e  right  to  the 
pttblkaiieii  of  all  liturgpes  and  books  of  divine  service^  0US  (5). 
S.  He  is  also  said  to  have  a  right,  bj  purchase,  to  the  copies 
of  such  law  book%  granmrnrB,  and  odier  oonapositions  ae  werar 
eompfled  or  tmnsiated  at  the  expence  of  the  eiown  (4)« 
And  iqpon  these  two  last  principles  combined,  the  exclusive 
right  of  printing  the  translation  of  the  bible  is  founded  (5)« 
There  are,  however,  very  forcible  obje<^ons  against  any  pre- 
rogative monopoly  in  bibles  bonA  fide  published  with  annota* 
dons,,  points,  and  explanations ;  and  in  the  cade  of  Grierson 
(the  king^s-printer  at  Dublin)  v.  Jackson,  which  originated  upon 
an  application  for  an  injunction  to  prevent  the  defendant  from 
prindng  an  edition  of  the  bible  in  numbers,  with  points  and 
notes.  Lord  Clare  asked,  if  the  validily  of  such  a  patent  as  the 
king^s  printer  enjoyed  had  ever  been  established  at  law  \  and 
said,  that  he  did  not  know  that  the  crown  had  a  right  to  grant 
a  monopoly  of  that  kind*  He  further  added,  ^  I  can  conceive 
the  king,  as  head  of  the  chiirdi,  may  say,  that  there  shdl  be 
but  one-man  who  shall  print  bibles  and  books  of  common 
prayer  for  die  use  of  churches,  and  for  particular  purposes, 
but  I  cannot  conceive  that  the  king  has  any  prerogative  to 
grant  a  monopoly  as  to  bibles  for  the  instruction  of  mankind  in 
revealed  rdigion.  If  ever  there  was  a  time  which  called  aloud 
for  the  dissemination  of  religious  knowledge  it  is  this;  and, 
dierefore^  I  should  with  great  reluctance  decide  in  fovour  of 
auch  a  monopoly  as  this,  which  must  necessarily  confine  the 
circulation  of  the  book.  As  to  very  particular  purposes,  I  havie 
no  doubt  that  the  patentee  has  an  exdusive  ri^t  to  print  bibles' 
and  prayer-books ;  but  unless  I  am  bound  very  strictly  I  will 
not  determine  upon  motion,  that  no  man  but  the  king*s 
printer  has  a  right  to  print  such  works  as  these."    The  crown 

~".''  *  ■  ■  lilltlll.  I  II  ■  111  ,1  -■■IH#ll  ■■llfll 

(1)  Com.  Dig.  Trade,  B.  (3)  Id.  ibid. 

(2)  Bla.  Rep.  105. 2  Burr.  661.        (4)  2  Bla.  Com.  410.  Company 
2  Bla.  Com.  410 ;  and  see  5  Bsc.    of  Stationers,  Carter,  90. 

Abr.  tit.  Prarog,  F. 5.  generally.  (5)  Id.  ibid.  1  Vern.  120. 
Millar  v.  Taylor,  4  Burr.  2305.  Skin.  234.  Cart.  90.  2  Ch.  Cas. 
Chitty,  jun.  on  Fraerog.  239.  67.     Com.  Dig.  Trade,  B. 
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haa  no  prerogative  oopyrigfat  in  almanacks (!)•  A  patent  for  the 
sole  printing  of  certain  prerogative  law  books  does  not  extend 
to  new  books  never  printed  before  tbe  patent  (2);  and  after 
a  grant  to  one  company  the  king  cannot  grant  power  to  another 
to  print  the  same  books  (S).  The  king  does  not  .divest  himself 
of  his  prerogative  copyright  by  a  publication  of  the  work  (4). 
But  except  in  the  instances  which  have  been  alluded  to^  in  which 
hb  miyesty  possesses  a  prerogative  copyright  in  a  particular 
work^  the  king  has  no  controlling  power  over  the  act  of 
printings  nor  can  he' restrain  the  press  on  account  of  th^  subject- 
matter  upon  which  the  author  writes,  or  his  mode  of  treating 
it.  (5) 

Prints,  &c.  An  exclusive  property  in  prints  atut  engravings  was  first 

given  to  their  inventors  or  designers^  for  14  years  only,  by 
8  6.  3.  {6),  and  was  extended  by  7  G.  3.  (7),  to  28  years 
absolutely,  to  all  who  invent  the  design  or  make  a  print  from 
the  design  or  picture  of  another,  with  a  forfeiture  of  all  their 
copies,  to  be  destroyed,  and  5s.  for  each  of  them,  by  all  those 
copying  such  prints  in  the  mean  time.  The  17  6.  8.  (8) 
recites  tiie  two  former  acts,  and  their  insufficiency  for  protect- 
ing the  artists,  and  gives  a  special  action  on  the  case  for 
damages  by  the  party  injured  against  the  party  pirating  the 
work  (9).  It  has  been  held,  that  the  proprietor  of  a  print,  to 
entide  himself  to.  the  benefit  of  8  G.  2.  c.  13.,  must  engrave  and 
print  his  name  and  the  day  of  first  publication  on  it  ( 10),  but  it 
is  doubted  in  equity  whether  the  enactment  relates  to  the 
penalties  only,  or  whether  a  compliance  with  it  is  necessary  to 
maintain  the  exclusive  property,  and,  if  so,  whether  it  should 
appear  on  the  bill  (1 1)«  So,  the  assignee  of  a  print  may  maintain 
an  action  on  17  G.  3.  c.  57-,  against  any  one  pirating  it  (12), 
and  the  plate  itself  need  not  be  produced  in  evidence,  one  of 
the  prints  taken  from  the  original  plate  being  sufficient ;  but  it 

(1)  2Bla.  Rep.  1004.    21  G.3.         (7)  7  G.  3.  c.  38. 
c.    56.    s.    10.;    and    see    Lord        (8)  17  6.  3.  c.  57. 
Erskine's  Speech.  (9)  2  Bla.  Com.  407.  note  7. 

(2)  Com.     Dig.    Trade,     B.     7  T.  R.  625. 

2  Ca.  Ch.  1.  67.  (10)  Sayer  v.  Davey,  3  Buh.  60. 

(3)  Skin.    234.      Com.    Dig.     5T.  R.  41.;    see  1  Campb.  94 
Trade,  B.  contra. 

(4)  4  Burr.  2401.    5  Bac.  Abr.  (11)  Harrison  v.  Hogg,  2  Ves, 
598.  juD.  323. 

(5)  4  Burr.  2332.  2401.  (12)  Thompson  v.  Symmonds^ 

(6)  8G.  2.  c  13.  5T.  R.  41. 
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was  doubted  whether  on  such  assignment  of  a  plate,  the  name 
of  the  inventor,  or  his  assignee,  should  appear  thereon.  (1 ) 

He  first  act  passed  for  the  protection  of  the  wttiBt&  xsS  bustSy  Busts,  &c. 
i^ureSf  &c.  was  the  38  O.  S.  c.  71  • — It  was  held  on  this  staiutey 
that  to  sell  a  pirated  cast  of  a  bust  was  no  ofience  within  it^  if 
the  piracy  has  any  addition  to,  or  dimination  from,  the  origbal, 
and  it  appeared  to  be  no  piracy  within  it,  to  make  a  pirated 
cast,  if  it  is  a  perfect   fac  simile  of  the  original  (2).    Lord 
Ellenborough  in  that  case  advised  an  application  to  Ae  l^da* 
ture ;  and  in  the  54  G.  S.,  an  act  was  passed  to  vest  the  sole 
right  and  properly  of  all  new  and  original  sculpture^    model, 
copy^  cast  of  human  figure,  bust,  or  part  of  human  figure^ 
in  drapery  or  otherwise ;  or  of  any  animal  combined  with  thd 
human  figure,  or  otherwise ;  or  of  matter  of  invenjdon  in  sculpt* 
ture,  or  alto  or  basso-relievo,  or  cast  from  nature  of  human  figures, 
or  parts  thereof,  or  of  any  animal  or  its  parts,  or  any  subject 
containing  these  matters,  whether  separate  or  comUned,  text 
14  years;    to  be  renewed  for   14  years,  if  party  be  living  at 
end  of  first  term,  provided  the  proprietor's  name  and  ^at6 
be  aflSxed   thereto  before  publication  (3).     The  property  in 
works  published  under  38  O.  3.  is  extended  {^)  for  14  years  from 
their  date  (5).      The  making,  importing,  or  selling  pkated 
copies,   or  imitations  of  such  sculptures,  howsoever  contrived, 
is  to  be  remedied  by   action  on  the  case  for  damages   with 
double  costs  of  suit  (6).     A  purchase  or  assignment  must  be 
by  deed  in  writing,  signed  by  the  proprietor,  with  two  credible 
witnesses  (7).     The    limitation    of  actions    is    fixed    at    six 
months.  (8) 


Of  all  die  projects  set  on  foot  by  designing  individuals  td  il  of  the  Pro- 
delude  the  unwary,  none  have  proved  so  injurious  to  commerce  ^^^^  of  Trade 
as  those  familiarly  known  by  the  name    of  Bubbles.     Thest  Firsf,  The 
deceitful   enterprizes,   by   holding  out  a  prospect  of  sudden  fi"****^®-^*- 
wealth,  introduce  into  the   minds  of  the  commercial  classes  a 
spirit  of  gamblings  and  a  contempt  for  the  slow  profits  of  r^ulaf 
industry,  while  their  failure  involved  all,  who  were  even  remotely 
connected  widi  them,  in  beggary  and  ruin. 

(1)  Id.  ibid.  396.402,403. 

(2)  38  G.  3.  c.  71.    Gahagan  (5)  s.  2. 
V.  Cooper,  3  Caropb.  111.  (6)  s.  3. 

(3)  54  Q.  3.  c.  56,  s.  1.  and  6.  (7)  s.  4. 

(4)  Meaning,     1   Bar.  8c  Aid.         (8)  54  G.  3.  c.  56.  8.  5. 
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The  most  celebra^  bubble  in  IkigKsh  histeryi  wis  the  South 
Sea  ■cheme^  formed  in  the  year  1720,  upon  the  idUifute  6  G.  1. 
c»  4.)  which  empowered  the  company   to  redeem  all  or    any 
of  the  redeemable  national  debts,  and  to  ailment  their  capital 
eaoonding  lo  such  sttois  as  they  discharged,  and  to  raise  such 
•WHS  for  purchasing  anniiitie%  exchanging  for  ready  money 
mm  Exehaquar  bilk)  as  a  general  ooiivt  of  the  oompaDy  ahoidd 
jndge  lleoeasary.    Acting  upon  dna  statute^  the  maehinatoFS  of 
Aia  fraudulent  deaign^  published  pvoposak  for  raising  a  flmd 
for  earying  on  a  tride  to  the  Soitifa  8ea^  and  puffehasiBg 
BMnxMtSf  iK*  paid  to  the  other  companies.    The  advantages 
of  the  firat  aefaeme  wvne  most  studiously  exaggerated)  and  die 
madnd  of  raieing  the  mon^  was  by  shares  or  subBeriptieii% 
t»  be  purchased  by  the  adrenlanirs.     By  a  series  of  deoepliony 
and  an  unfiirtunate    oobeidenca    pf  public  opmson,    whidi 
received  no  ohedc  from  the  fiukwe  of  Law -a  MissisBipi  sebcme 
in  Fnmce^  in  1716)  thttr  plans  succeeded^  and,  for  thlB  flrat  few 
months  of  the  popular  aosmift)  their  £100  shares  aold  at  JfSOO. 
Hundreds  of  other  achemesi  a^  yisionafy  as  their  own^  milled 
ibem  ^in  abaurdity  as  well  as  in  success,  and  the  whole  nation 
was  infected  with  the  passion  for  g»nd)Bng  in  the  shares  of  these 
diflmnt  companies,  till  at  length  these  flattering  ^ews  were  put 
an  end  to  by  the  evident  impossibility  of  the  accomplishment 
of  the  plan.    The  ahares  fell  rapidly  to  if  150,  and  the  distress 
which  ensaed  extending  to  all  classes  of  ^ociety^  alftcted  even 
those  who  had  not  participated  in  the  schemes.    The  trans^ 
actions  of  this  memorable  sra  are  to  be  found  at  length  in 
Anderson's  History  of  Commerce.  (1) 

.  About  this  time  the  statute  6  G.  L  c.  18.  was  passed,  to 
repress  these  visionary  projects,  or,  as  the  act  describes  them, 
**  extravagant  and  unwarrantable  practices  (2)."  It  recites  that 
it  is  notorious  that  sevimJ  prefects  have,  stnce  June  1718,  been 
publicly  contrived  and  practised  in  London^  and  other  parts 
of  the  king^s  dominions,  which  tend  to  great  inconvenience  of 
subjects  in  their  commerce  and  a&irs ;  and  that  jthe  contrivers 
of  these  schemes,  on  &Ise  pretences  of  public  good,  do  pre« 
sume  to  open  books  for  public  subscription,  and  draw  in  many 
unwary  persons  to  subscribe  therein,  towards  raising  great  suma 
of  money,  whereupon  the  subscribers  or  claimants  under  them 


(1)  And.  Comm.  A.D.   1720,         (2)  See  Summary  of  the  Act* 
referred  to  14  East,  416.  9  East,  518,  519. 
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do  pay  largs  proportions  tjiereof,  and  which  miscbievoas  projeeta 
idate  to  several  fisheries^  and  otibcr  afiairs  of  importance  to  the 
pabUc  oommerce  of  the  subjectB ;  and  whereas  in  many  cases 
die  undertakers  or  subscribers  have  presumed  to  act  as  if  diey 
were  corporate  bodies,  and  have  pretended  to  make  their  shares 
in  stocks  transferrable  or  assignable  without  any  legal  aulhorityy 
&c.f  woA  many  other  unwammtabie  practioes>  too  many  to 
enumerate^  have  been  and  may  hereafter  be  contrived  to  die 
min  of  many  subjects*  It  is  then  enacted  for  remedy,  that  all 
and  ewqr  the  undertakings  and  attempts  described  as  aforesakly 
and  all  other  public  undertakings  and  attempts  tending  to  the 
common  grievance^  prgudice>  andinconvcnienoe  of  the  subjects^ 
CHT  great  numbara  of  them,  in  their  trade,  commence,  or  other 
lawiul  affiumi  and  all  public  subscriptions^  reeeipts»  payments, 
assignment^  tranaferst  pretended  assignments  and  tranrfers, 
and  all  odier  matters  and .  things  whatsoever  for  furthering^ 
oountftnancing,  or  proceeding  in  any  such  undertaking  or 
attempt; .  and  more  particulariy  the  actnsg  or  presuming  to  act 
ae  a  corpomte  body ;  the  nusmgor  pretending  to  raise  trans- 
fecrable  atock;  the  transferring  or  pret^iding  to  transfer  or 
assign  any  share  in  such  stock  without  legal  authority,  either 
l^  act  of  parliament,  or  charter  from  the  crown,  to  warrant  such 
acting  as  a  body  corporate^  or  to  raise  such  transferable  stock, 
or  to  tvanfer  Aares  therein  ( 1 ).  And  all  acting  or  pretending 
to  act  under  any  charter  formerly  granted  from  the  crown,  for 
particular  or  special  purposes  therein  expressed,  by  persons 
who  shall  use  or  endeavour  to  nse  Ae  same  charters  for  raising 
a  capital  stock,  or  making  transfers  or  assignments,  or  pre- 
tended transfeors  or  assignments  of  such  stock  not  intended  or 
designed  by  such  charter  to  be  raised  or  transferred;  and 
all  acting  or  pretending  to  act  under  any  obsolete  charter, 
become  void  or  Toidable  by  nonuser  or  abuser,  or  for  want  of 
making  lawful  elections  which  were  necessaiy  to  continue  the 
corpocationji  shall  for  ever  be  deemed  illegal  and  void,  and  shall 
not  in  anywise  be  practised  or  put  in  execution  (2).  The  act  then 
provides,  that  all  such  unlawfrd  undertakings  and  attempts,  so 
tending  to  the  common  grievance^  &c.  shall  be  deemed  public 
nuisancea,  and  subject  the  o£fenders  to  the  penalties  of  praemunire 
in  addition  to  the  fines,  penalties^  and  punishments  of  persons 
convicted  of  common  and  public  nuisances  (3)^  with  a  proviso  that 


(1)    s.  18.     9  East,  517,  518,        (2)  6G,  I.  c- 18.  s.  18. 
^19;  and  dangerous  consequences         (3)   s.  19.  and    foHowiDg  see- 
oft  roiisferrablc  shares,  id.  52^,  5.     tions. 
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nothing  in  the  act  shall  be  construed  to  prohibit  carrying  on 
partnership  in  trade  in  the  usual  and  legal  manner  (1).     It  has 
been  held  that  the  court  have  a  power  to  moderate  the  judgment 
of  praemunire;  and  a  fine   with  imprisonment  was  imposed 
for  an  unlawful  project  to  trade  to  the  north  seas  (2).  With  re- 
gard to  the  offence  itself,  it  seems  to  be  the  better  (pinion  that 
the  question,  whether  a  particular  association  has  a  tend^icy  in 
any  particular  instance  to  the  mischievous  consequences  men-* 
tioned  in  the  act  (3),  is  for  the  jury  to  consider,  as  well  as  whether 
die  association  is  beneficial  to  the  public  or  not  (4),  and  the  court 
of  common  pleas  refused  to  decide  the  qutetion,  wheth^  the 
Golden  Lane  Brewery,  which  was  an  association  of  persons 
who  had  opened  a  subscription  for  shares,  and  made  them  trans* 
ferrable«  were  a  nuisance  within  the  statute,  on  a  motion  to  set 
aside  a  judgmoit  confessed  to  them,  but  said,  if  the  defendant  would 
make  a  like  motion  on  producing  a  record  of  the  conviction  of 
the  plaintiffs,  or  their  cestui  que  trusts,  on  an  indictment  for  a 
nuisance,  the  court  would  then  decide  on  thdr  disposal  of  the 
judgment  (5).     In  a  late  case,  where  a  criminal  information 
was  applied  for  on  behalf  of  a  private  relator  for  an  offence  under 
the  statute^  the  cc^rt  of  king's  bench  was  of  opinion  (6),  that 
whether  the  particular  schemes  denounced  by  6  O.  !•  c.  18. 
s.  18.  as  manifest^  tending  to  the  common  grievance,  preptdice, 
and  incouvenience  of  great  numbers  of  subjects  in  their  trade,  and 
other  affiurs,  such  as  raising  a  great  sum  by  subscription  for  trad* 
ing  purposes,  and  making  the  shares  in  the  joint  stock  transfer- 
rable,  were  or  not  in  themselves  unlawful  and  prohibited,  widiont 
reference  to  the  fact  of  such  tendency  in  the  particular  instance, 
in  the  opinion  of  a  court  and  jury.     At  any  rate  the  inviting  of 
such  subscriptions,  by  holding  out  false  and  illegal  conditions, 
such  as  that  the  subscribers  would  not  be  liable  beyond  the 
amount  of  their  respective  shares,  was  to  be  considered  an 
offence  within  the  act     But  as  the  statute  had  not  been  acted 
upon  fbr  a  great  length  of  time,  and  was  then  sought  to  be  en- 
forced by  a  private  relator,  who   seemed  not  to  have  been 
deluded  by.  the  project,  but  to  have  subscribed  with  a  view  to  the 
application  for  a  criminal  information,  the  court  discharged  the 
the  rule  without  costs^  leaving  the  relator  to  the  ordinary  remedy 
-  -^ 

(1)  s.  25.  (4)  4  Taunt,  587. 

(2)  Rex  V,  Cay  wood,  Stra.  471.  (5)  Brown  and  another  v-  Halt, 
Lord  Raym,  1361.               ^  4  Taunt.  587* 

(3)  9  East,  516.  (6)  Rex  v.  Dodd,  9  East,  516. 
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by  indictment,  or  tq  the  attorney-general,  to  proceed  ex  officio^  if 
deemed  advisable  for  the  protection  of  the  public(l).  In  alater  case 
(2),  which  came  under  discussion  in  the  same  court,  agreat  number 
of  persons  at  Birmingham  (2500),  admitting  of  an  extension  to 
20,000,  covenanted,  by  a  deed  of  copartnership,  to  raise  a  large 
capital  of  ^20,000,  by  small  subscriptions  of  ^1  for  each  share, 
for  the  purpose  of  buying  corn,  grinding  it,  making  bread,  and 
dealing  in  and  distributing  flour  or  bread  among  the  partners^ 
under  die  name  and  firm  of  the  Birmingham  Flour  and  Bread 
Company,  and  under  the  management  of  a  committee ;  and 
covenanted,  that  no  partner  should  hold  more  than  twenty 
shares,  unless  the  same  should  come  to  him  by  marriage,  &c., 
or  act  of  law ;  and  that  each  member  should  weekly  purchase 
a  certain  quantity  of  bread  or  flour,  not  exceeding  Is.  in  value 
for  each  share,  as  the  committee  should  appoint ;  and  that  no 
partner  should  assign  his  share,  unless  the  assignee  should  enter 
into  covenant  with  the  other  partners  for  the  performance  of  all 
covenants  in  the  original  deed ;  and  that  tiie  majority  of  partners, 
at  a  public  meeting,  might  make  bye-laws  to  bind  the  whole ; 
an  indictment  was  preferred  against  several  of  the  partners, 
enlarging  them,  upon  6  Geo.  I.e.  18.  s.  18.  and  19.,  as  for. 
a  public  nuisance,  with  -  intending  to  prejudice  and  aggrieve 
divers  of  tlie  king's  subjects  in  their  trade  and  commerce 
under  false  pretences  of  the  public  good,  by  subscribing,  col- 
lecting, and  raising,  and  also  by  making  tubseriptions  towards 
raising  a  large  sum  for  establishing  a  new  and  unlawful  under* 
takings  tending  to  the  common  grievance^  Sfc^y  of  great  numbers 
of  the  king's  subjects  in  their  trade  and  commerce,  viz.y  making 
subscriptions  towards  raising  .^20,000,  in  20,000  shares,  for 
the  purpose  of  buying  corn,  and  grinding  and  making  it  into 
flour  and  bread,  and  dealing  in  and  distributing  the  same;  and 
also  with  presuming  to  act  as  a  corporate  body,  and  pretending 
to  raise  a  transferrable  and  assignable  stock  for  the  same  pur-* 
poses, — and  the  jury  having  found,  specially,  that  the  company 
was  originally,  during  the  high  price  of  provisions,  instituted 
from  laudable  motives^  and  for  the  purpose  of  more  regularly 
supplying  the  town  of  B.  and  the  neighbourhood  with  flour  and 
bread,  and  that  the  same  was  originally,  and  still  is,  beneficial 
to  the  inhabitants  at  large,  but  was  then  (r.  e.  at  the  time  of 
finding  the  special  verdict,  which  did  not  include  the  time  of 


(1)  Dodd'sCase,  9East,516—        (2)  Rex  v.  Webb  and  others, 
1^27.  14  Bast,  406. 


vou  II. 


i85i  bf  the  Restraint^  Enccmragementf    [Clu  12* 

the  cfience  charged  in  the  indictment),  prejudicial  to  the  bakers 
and  millers  qf  the  town  and  neighbourhood  in  their  trades, — 
the  court  gavejudginent  for  the  defendants^  considering  the  case 
Dot  to  be  within  the  stat.  6  Oeo«  T.  c.  18.  s.  19.,.  on  which  the 
indictment  was  framed.  The  following  were  the  reasons  of  this 
decision,  viz, :  1st,  The  Jact  of  any  nuisance  was  negatived  by 
the  special  verdict  during  the  time  to  which  the  ofiences  charged 
had  relation.  >  2dly,  Though  the  defendants  were  found  to 
have  raised  a  large  capital  by  smdl  subscriptions^  which  was  one 
ingredient  of  a  nuisance  mentioned  in  the  act,  that  is,  where 
referable  to  undertakings  prohibited  by  the  act;  and  though  the 
shares  were  made  transferrable  to  a  certain  extents  but  to  a  cer- 
tain  extent  onh/f  that  is,  upon  the  Vendee's  entering  into  similar 
covenants  with  the  original  partners^  which  may  be  another 
ingredient  of  a  nuisance  in  the  act;  and  though  the  defendants 
had  assumed  certain  equivocal  indicia  of  a  corporation^  f .  e^  the 
taking  a  common  name  (though  this  was  not  found  by  the  jury), 
having  a  managing  committee,  general  meetings,  and  a  power 
to  make  bye-laws :  yet  all  these  things  being  done  Jbr  the  pur^ 
pose  of  bluing  corn^  and  making  it  into^fiaur  and  bread  for  the 
suppUf  of  the  partnersy  which^did  not,  upon  the  face  of  it,  i^ 
pear  to  be  a  dangerous  and  mischievous  undertaking,  tending 
to  the  common  grievance,  &c.;  nor  was  found,  in  &ct,  so  to  be : 
and  not  being  one  of  the  specific  nuisances  prohibited  by  the 
statute,  namely,  the  acting,  or  pretending  to  act,  as  a  body  cor- 
N  porate;  the  raising,  or  pretending  to  raise,  transferrable  stock 

(even  if  that  be  a  nuisance,  per  se^  within  the  act,  without  re- 
ference to  the  nature  of  die  undertaking) ;  the  transferring,  or 
pretending  to  transfer,  any  shares  in  such  stock  without  aiutho- 
rity  by  statute;  the  acting,  or  pretending  to  act,  under  any 
charter  granted  for  special  and  different  purposes,  by  persons 
using  such  charter  for  raising  or  transferring  stock,  or  so  acting 
under  any  obsolete  charter  become  void  or  voidable  by  non- 
user,  abuser,  or  for  want  of  election ;  it  did  not  come  withm  the 
terms  and  intent  of  the  nuisances  created  by  that  statute,  (r) 

So  it  was  held  in  Pratt  v.  Hutchinson  (2),  that  there  is  no 
objection  upon  the  statute  6  Geo.  1.  c.  18.  as  for  a  public  nui- 
sance and  grievance  to  articles  of  agreement,  whereby  50  persons 

agreed  to  raise  200  shares  at  j^210  each,  by  small  monthly  sub' 

» ,1    i«i»»i  ■  -        ■       ■  .■■-■■■■  I  .1. 

(I)  Rex  V.  Webb  and  others^        (2)  15  Sast,  510. 
14  £ast,  406. 
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scfiptumsy  for  bailding  houses  for  each  other,  every  holdei^ 

paying  interest  on  his  aJiar^  till  paid  up,  with  a  stipulation  for 

the  members  to  emphy  certain  tradesmen  onbf  in  the  building, 

with  power  to  elich  member  to  sell  his  shares,  and  tranter  thetn 

in  the  books  of  the  sode^,  provided  that  the  purchaser  shall  be 

offprooed   at  a  meeting  thereof,  and  should,   on   admission^  '' 

became  a  patty  to  the  original  arti^Si  for  there  is  nothing 

iU^al,  per  se^  in  the  general  object  or  in  the  mode  of  executing 

it,  nor  is  such  limited  power  of  transferring  the  shares  a  raising 

of  transferrable  stock  witliin  the  act. 

Where  the  association  is  illegal,  it  becomes  so  with  all  its  > 
consequences;  one  of  which  is,  that  no  action  can  be  main- 
tained on  a  contract  which  would  have  the  effect  of  admitting 
its  existence  as  a  legal  society.  Thus,  where  the  plaintiff  em- 
ployed the  defendant  to  purchase  certain  transferrable  shares 
in  an  unincorporated  company,  the  British  ale  brewery,  who 
charged  and  received  from  the  plaintiff  ^50  a  share,  instead  of 
the  ^5  actually  paid  as  a  premium,  it  was  held  that  the  action 
was  not  sustainable,  the  company  being  illegal  under  the  statute 
6  Geo.  1.  c.  18.,  and  the  parties  in  pari  delicto{l).  So  an  indict- 
ment cannot  be  maintained  for  a  conspiracy  to  deprive  a  man  of 
a  secretaryship  to  an  unincorporated  company  with  transferrable 
shares,  illegal  under  the  terms  of  the  statute,  and  to  prdsecute 
him  for  obtaining  money  under  false  pretences ;  for,  said  Lord 
Ellenboroug^,  to  deprive  an  individual  of  an  office  in  an  illegal ' 
society  is  no  injury;  and  the  illegality  of  these  associations 
was  agreed  by  all  the  judges  of  the  king's  bench  in  Dodd's 
case ;  ^and  there  has  been  a  nonsuit  in  the  common  pleas  on  the 
same  ground.  So  to  collect  subscriptions  for  such  a  society, 
though  done  bond  Jlde,  is  so  near  to  obtaining  money  under 
fidse  pretence,  that  the  secretary  was  not  indicted  without 
probablej^ause.  (2) 

Of  the  other  o£fences  which  are  cognizable  by  the  criminal  Secondly,  Attn 
Iffw  as  affecting  public  trade^  the  principal  are  forestalling,  re-  ^^^^  rH 
grating,  engrossing,  and  other  crimes  of  a  similar  nature,  which  grating,  and 
have  the  efiect  of  enhancing  the  price  of  provisions  and  other 
Goinmodities  (S).    The  ofience  of  forestalling  the  market,  which, 

(1)  Back  V.  Back,   1  Campb.  (3)  See  as  to  these  laws.  Com. 
547.  Pig.  Justices  of  Peace,  B.  38.  Bar. 

(2)  Rex  T.  Stratton  and  others,  Abr.  ForestalHog.      Bum,  J.  id. 
)d09>  1  Campb.  549.  4  Bla.  Com.  160. ;  and  as  to  their 
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at  <fommon  law,  included  also  regrating  and  engrossing  (I), 
ineans,  in  its  ordinary  aoceptationy  bringing  or  contracting  for 
any  species  of  provisions  or  merchandize  in  the  way  to  market^ 
or  dissuading  persons  from  bringing  their  goods  or  provisions 
there  (2),  or  persuading  them  to  enhance  the  price  when  there ; 
any  of  which  practices  make  the  market  dearer  to  the  fair 
trader  (8).  It  was  punished  by  several  ancient  statutes,  the  moat 
important  of  which  was  the  5  &  6  Edw.  6.  c.  14. ;  but  that  pro- 
vision, and  all  others  enforcing  it,  were  repealed,  together  widi 
some  regulations  of  a  simUar  tendenc^^  by  the  12  Oea  S.  c.  71^ 
as  having  in  themselves  a  tendency  to  prevent  a  free  trade,  and 
enhance  the  price  of  provisions,  especially  to  the  labouring  and 
manufacturing  poor.  It  is,  however,  still  punishable  as  a  mis- 
demeanor at  common  Uiw.  (i) 

Regrating  is  the  buying  of  com  or  other  dead  victual  in  any 
market  and  selling  it  again  in  the  same  market,  or  within  four 
miles  of  the  place.  The  existence  of  this  as  an  offence  at  common 
law  is,  perhaps,  not  altogether  clear ;  but  it  enhances  the  price 
of  the  article,  as  each  successive  purchaser  must  have  an 
additional  profit.  (5) 

Engrossing  is  the  buying  up  of  a  large  quantity  of  com  or  other 
dead  victual,  with  a  view  to  sell  it  again,  by  which  means  an 
individual  of  sufficient  wealth  might  engross  the  whole  of  any 
necessary  of  life  within  a  certain  district,  and  raise  the  price^of 


policy,  see  2  Smith,  W.  of  N.  321. 
(who  compares  them  to  the  sus- 
picions against  witchcraft.)  1  East, 
1 65.  anid  see  14  East,  406.  15  Id. 
5  ]  1 .  As  to  conspiracies,  see  infra, 
and  3  M.  &  S.  67.;  and  as  to 
buying  com  to  sell  again,  15 
Car.  2.  c.  7.  31  Geo.  3.  c.  30. 
8.  2. ;  and  see  the  discussion  in  the 
late  case  of  the  King  v.  Hilbers 
and  Cleasby,  Hil.T.  9  Feb.  1818. 
on  a. motion  for  a  criminal  in- 
formation for  forestalling  and 
r«sing  the  price  of  oil. 

(1)  Com.  Dig.  tit.  Justice  of 
Peace,  B.  38.  40.  3  Inst.  195. 
Bac.jAbr.  tit.  Forestalling,  A. 
Hawk.P.C.  c,80.  s.  1.  51Hen.S. 
Stat.  6.  sect.  3. 


(2)  Rex  7.  Waddington,  1  East, 
144. 

(3)  4  Bla.  Com.  ]  60*  Bac.  Abr. 
Forestalling.  Hawk.  b.  1.  c.  18. 
Jac.  Die.  Forestalling.  The  King 
V.  Waddingtoo,  1  East,  143. 
3  Barn,  k  Aid.  1 65,6.  per  Best,  J. ; 
and  see  as  to  com,  &c.  15  Car.  2. 
c.  7.  s.  4.    31  Geo.  3.  c.  30.  s.  2. 

(4)  See  The  King  v.  Rushbf, 
Hil.  40Geo.  3.  3Chit.Crim.L. 
536.  denied/  ai*g.,  and  Judges  di- 
vided, cites,  31'  Hen.  3.  st.  6.  s.  3. 
14  Rich.  2.  c.  4.  8  H.  6.  c.  5. 
Illingworth,  102,  103.  137.  145. 
148.  156.  177.  Godbolt,  131. 
2  Bro wnl.  1 88.    Cro.  Gar.  2S 1  • 

(5)  4Ua.Com.160: 
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it  at  bis  pleasure  (!)•  This  oflcnce  exists  at  the  present  dayr 
and  indeed,  when  carried  to  any  extent,  highly  deserves  punish- 
ment. It  is  calculated  to  create  an  artificial  scarcity  where  none  > 
really  exists,  and  to  aggravate  such  a  calamity  when  it  does 
actually  happen.  The  total  engrossing  of  any  commodity 
with  intent  to  sell  it  at  an  unreasonable  pricey  is  an  offence  in- 
dictable and  finable  at  common  law.  (2) 

With  regard  to  ofiences  of  this  nature,  it  seems  to  be  consi- 
dered, that,  independently  of  legislative  provisions,  all  endeavours 
to  enhance  the  common  price  of  any  menihandize^  and  all  practices 
which  have  an  apparent  tendency  thereto^  whether  by  spreading 
fidse  rumours,  or  buying  things  in  a  market  before  the  accustomed 
hour^  or  by  any  other  such  like  devices,  are  criminal  at  com- 
mon law  (3),  and  punishable  by  fine  and  imprisonment  (4) ;  and 
it  has  been  laid  down,  that  if  a  person  buy  any  merchandize  in 
gross  within  the  realm,  and  sell  the  same  again  in  gross,  it  is  an 
offence  indictable  at  common  law  as  malus  in  se;  on  the  ground 
that  each  person  through  whose  hands  the  commodity  passes 
must  have  a  profit  upon  it,  and  the  price  is  natgrally  enhanced 
by  its  passing  in  the  same  state  through  various  hands,  before  it 
arrives  at  the  retail  dealer  (5).  The  intent  to  enhance  the  price, 
as  it  may  be  collected  from  the  defendant's  conduct,  is  probably 
to  be  considered  at  the  present  day  as  the  essence  of  the  crime^ 
and  should  therefore  be  stated  in  tire  indictment  (6).  Thus  the 
buying  of  com  with  intent  to  make  starch  of  it,  and  then  to 
sell  it,  was  held  not  within  the  statute  (which  is  declaratory  of 
the  common  law),  because  it  was  not  bought  to  be  sold  again  in 
the  same  nature,  but  to  be  first  altered  by  a  trade  or  science,  and 
then  sold  again  (?)•  For  the  same  reason,  buying  com  in  order 
to  make  meal  of  it  dioes  not  seem  within  the  statute  (8),  nor 
buying  barley  for  malting  (9) ;  and  this  was  even  expressly  ex- 

(1)  4Bla.Coni.  160.  Cro.  Car.  (5)  3  Inst.  196.  Hale,  P.  C 
231.     Hawk.  P.C.  c.80.  8.3.  152.     Bac.  Ab.  tit.  Forestallintf. 

(2)  4  Bta.  Com.  1 60.  (6)  3  Chitty.  Crim.  Law,  52S.. 

(3)  Bac.  All.  tit.  Forestalling,  Burn,  J.  tit.  ForestaUing,  last  edit. 
A.    Coin.  D.  Justices  of  Peace,  B.  2  vol.  440. 

38.     4  Bla.  Com.  160.'    Burn,  J.  (7)  Bridg.  5,  6.     Hawk.  P.  C. 

tit.  Foresulling.    Williams,  J.  tit.  c.  80.  s.  21.     Bac.  Ab.  Forestall- 

id.    Jac.  Diet.  tit.  id.     Dick.  J.  ing,  B.     b^^  Ed.  6.  c.  14.   rep. 

tit.  id.     Hawk.  b.  I.  c.  18.  s.  1.  by  12  Geo.  3. 

3  Inst.  196.     Rex  v.  Waddiugtou,  (8)  Moor.  595.  pi.  810. 

1  East,  R.  165.  (9)  Cro.Car.231.    3 Inst.  1 96^ 

(4>  Cro.Car.23h    Hawk. P.C.  Owen,  135,  oonua. 
c.80.  8.3. 
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cepted  by  the  7th  section  of  the  act  of  Edw.  6.    But  buying 
corn  and  malting  it  in  another^s  bouse,  being  too  large  a 
quantity  to  be  malted  in  the  buyer's  own  housey  was  held  not  to 
be  within  the  benefit  .of  the  exception  (1).     Salt  has  always  been 
held  a  victual  within  these  provisions,  and  the  engrossing  it  is 
clearly  an  ofience  (2);  but  cherries  and  such  like  fruits,  which  were 
considered  rather  as  the  luxuries  than  the  necessari^  of  life  (3)^ 
weoe  held  not  to  be  within  the  Hct,      Hops  (4) 'and  malt  (5) 
were  formerly  regarded,  for  a  similar  reason,  as  not  within  the 
protection  of  these  laws ;  but  a  di£ferent  rule  is  now  established; 
and  hops,  on  account  of  their  ext^isive  usefulness,  are  considered 
as  a  victual  or  necessary  of  life,  to  forestall  or  engross  which  is 
indictable  at  common  law  (6),     A  defendant  was  recently  con* 
victed  on  two  indictments  for  various  offences  of  this  nature,  of 
which  t}>e  following  formed  the  chief  (7) :  spreading  rumours  with 
intent  to  enhance  the  price  of  hops  (in  the  hearing  of  bop- 
planters,  dealers,  and  others,  that  the  stock  of  bops  was  nearly 
exhausted,  and  that  there  would  be  a  scarcity  of  hops^  ftc  with 
intent  to  induce  them  not  to  bring  their  hops  to  market  for  sale 
for  a  long  time),  and  thereby  greatly  to  enhance  the  price; 
endeavouring  to  enhance  the.  price  by  persuading  dealers  not 
to  take  their  hops  to  market,  and  to  abstiun  from  selling  for  a 
long  time ;  engrossing  large  quantities  of  hops  by  buying  with 
intent  to  sell    for  an    junr^isonable    profit,  and   ther^y  to 
enhance  the  price ;  getting  into  his  hands  large  quantities,  by 
contracting  with  various  persons  for  the  purchase,  with  intent  to 
prevent  the  same  from  being  brought  to  market,  to  re-sell  at  an 
unreasonable  profit,  and  to  enha^ice  the  price  (8);  engrossing 
hops  of  divers  persons  with  intent  to  resell  at  an  unreasonable 
profit,  and  thereby  enhance  the  price;  engrossing  hops  then 
growing  by  forehand  bargains  with  like  intent;  buying  large 
quantities  of  hops  of  several  persons  with  intent  to  prevent  their 
being  brought  to  market  to  resell  at  an  unreasonable  profit,  and 
to  enhance  the  price ;  buying  all  the  growth  of  hops  on  certain 
lands  in  certain  parishes  by  forehand  bargains,  with  intent  to 


(1)  Owen,  135.  Rep.  12. 

(2)  3  Inst.  195.     Hale,  P.  C.  (6)  Rex  v.  Waddington,  1  East. 
152.  Cro.Car.231.    1  East,  156.  155. 

(3)  3  Inst.  195.      Hale,  P.  C.  (7)  1  East,  143. 

152.  Cro.  Car.  231.     Cro.  Jac.  (8)  The  King  v.  Waddington, 

?H.  1  East,  143,;  and  as  to  false  ru- 

(4)  Cro.  Car.  231.  moiirs,   see   3  M.  &  S.  67 »     2 

(5)  3  Inst.  196.     Hale,  P.  C.  Chalm.  Op.  247,  &c.  and  iu(n» 
152.  Cont.  Owen,  135.      Rol. 
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Ksell  at  an  unreasonable  price,  and  enhance  the  price  \  engross- 
ing,, by  buying  large  quantities  of  persons  unknown^  with  inteiA 
to  re-sell  at  an  exorbitant  profit.  The  charges  were  variously 
stated  in  the  several  counts  of  the  indictment  (1).  An  indictment 
for  engrossmg  great  quantities  offish,  cheesy  and  ducks,  without 
specifying  tha  respective  quantities  of  each  article  engrossed,  is 
bad  on  demurrer.  (2) 

Combinations,  also^  among  victuallers  or  artificers,  or  other  Thirdly,  Coii- 
persons,  to  raise  the  price  of  provisions^  or  any  commodities,  /or  prices  of  Conw 
the  rate  of  labour,  are  punishable  at  common  law ;   besides  m^^**^  ^ 
being,  in  many  cases,  severely  dealt  with  by  particular  statutes. 
In  a  late  case^  it  was  held  to  be  an  indi<;table  oflfence  to  conspire, 
on  a  particular  day,  by  &lse  rumours,  to  raise  the  price  of  the 
public  government  funds,  with  intent  to  injure  the  subjects  who 
should  purchase  cm  that  day ;  and  that  the  indictment  was  well 
enough,  without  specifying  the  particular  persons  who  purchased 
as  the  persons  intended  to  l>e  injured ;  and  that  tlie  public  govern- 
ment funds  of  this  kingdom  might  mean  either  British  or  Irish 
funds,  which,  since  the  unioo,  were  each  a  part  of  the  funds  'of 
the  united  kingdom(S).     A  statute  of  28  Geo;  3.  c  58.  enact«, 
that  any  number  of  persons  united  in  covenants  or  partnerships, 
or  in  any  way  whatsoever,  consisting  of  more  than  five  persons, 
for  purchasing  coab  for  sale,  or  making  regulations  with  respect 
to  the  manner  of  carrying  on  the  said  trade  in  coals,  shall  be 
deemed  an  unlawful  combination  to  advance  the  price  of  coals, 
and  every  person  ^^oncerned  therein  shall  be  liable  to  an  indict- 
ment or  information  (4).    ^nd  conspiracies  among  victuallers^ 
&Cy  to  raise  the  prices  of  provisions,  or  the  rates  of  wages,  are 
punishable  by  statute  2  Sc  3  £dw.  6.  c.  15.,  with  the  forfeiture 
of  jflO,'  or  twenty  days'  imprisonment,*  with  an  allowance  of 

/ 

■  Hfc    ■  II  ■  I      I,   I  ■     ■  i.i  I 

(1)  The  King  v.  Waddington,  was,  on  account  of  its  being  an 
1  East,  166.  injury  to  trade,  punished  by  in* 

(2)  The  King  v.  Gilbert,  I  East,  dictment ;     and    9    confederacy,. 
582.  without  further  act  done,  to  im- 

(3)  The  King  v.  Berenger,  poverish  the  farmers  of  excise,  and 
3  M.  &  S.  67.  *'  Raising  ^nd  lessen  the  duty,  has  been  held  an 
spreading  a  story  that  wool  would  offence  punishable  by  information.*^ 
not  be  suffered  to  be  exported  in  Opin.  of  Mr.  West.  2  Chalm« 
such  a  year,  probably  by  some  Opinions,  247»  &c. 
stock-jobbers  in  those  tiroes,  (4)  28  Geo.  3.  c.  53.  s.  2. ;  and 
whereby  the  value  of  wool  was  see  as  to  bricks,  a^O  penalty^ 
beaten  down,  though  it  did  not  17  Geo.  3.  c*  42.  8.4.,  and  post, 
appear  the  defendants  reaped  any  tit.  Manufactures. 

particular  advantage  by  the  deceit, 
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tMily  bread  and  -water^  for  the  first  c^fence ;  i^20,  or  the  piUory, 
for  the  second ;  and  ^W  for  the  third,  or  else  the  pillory,  lort 
of  one  ear,  and  perpetual  infamy.  In  the  same  manner,  by  a 
constitution  of  the  Emperor  Z«io(l),  all  monopolies  and  com- 
binations to  keep  tip  the  price  of  merchandize  provisions,  or 
workmanship^  were  prohibited,  npofi  pain  of  forfettare  of  goods 
and  perpetual  banishment  (2).  The  statute  39  &  40  Geo.  S. 
c.  106.  provides  a  summary  mode  of  proceeding,  before  two 
justices,  with  three  months*  imprisonment,  and  other  penalties, 
against  workmen  oombinmg  to  procure  an  advance  of  wages,  or 
to  control  masters  in  the  conduct  of  their  business  |  provides  a 
method  of  referring  disputes  to  arbitration;  and  awards  penalties 
against  masters  combining  to  reduce  the  rate  of  wages.  The  act 
^  gives  a  summary  form  of  conviction,  in  which  the  oflRsnce  is  re* 
quired  to  be  stated ;  a  conviction  alleging,  generally,  that  the  de- 
fendants were  concerned  in  entering  into  a  certain  agreement  for 
the  purpose  of  controlling  A.  B.  &c.,  without  stating  what  the 
agreement  was  (even  if  a  departure  from  the  words  of  the  sta* 
tute^  in  stating  the  agreement  to  be  for  the  purpose  of  control- 
ling, &c.,  instead  of  for  controlling,  would  not,  at  any  rate,  have 
been  a  Fatal  variance),  was  held  bad.  (S) 

The  whole  class  of  offences  which  the  law  includes  under  the 
general  terms  of  cheats  and  false  pretences,  may  also  be  con^ 
sidered  as  affording  an  especial  protection  to  public  trade,  the 
concerns  of  which  imperiously  require  a  strict  observance  of 
'the  rules  of  honesty  and  good  faith.  Of  this  nature  are  the 
common  law  offences  of  using  false  weights  and  measures  (4), 
of  selling  goods  with  counterfeit  marks(5),  or  supplying  un- 
wholesome food  (6).  And  in  a  late  case,  an  indictment  was 
held  maintainable  against  a.  defendant,  who  was  employed  to 
make  bread  for  the  military  asylum  at  Chelsea^  which  charged, 
that  he  delivered  to  J.  H.  divers,  to  wit,  297  loaves,  as  for  good 
household  bread,  whereas  the  said  loaves  were  not  good  house- 
hold bread,  but  contained  divers  noxious  and  unwholesome 
materials  not  fit  for  the  food  of  man,  without  showing  what  the 
noxious  materials  were,  or  that  the  defendant  intended  to  injure 


(1)  Cod.  4.  59.  1.  3  Chit.  Cr.  L.  994.  .  Hawk.  b.  1. 

(2)  4  Bla.  Com.  159.  c.  71.  and  see  4  T.  R.  750. 

(3)  The  Kii^ig  V.  Nield,  6  East,        (5)  Id.  ibid. 
417.  (6)  6^t,133. 

(4)  2  Burr.  1 1^5.    Cowp,  1324. 
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the  children's  health.  Mixing  alum  widi  bread,  in  guch  a  man- 
ner that  crude  lumps  were  found  in  the  bread,  was  holden  to  be  ^ 
indictable(l).  But,  except  in  these  or  similar  instances,  where 
false  tokens  are  employed,  or  the  crime  is  injurious  to  health, 
a  deceitful  misrepresentation  of  the  quantity  or  quality  of  an 
article  even  in  a  matter  which  the  law  considers  material,  is 
not  a  ground  for  an  indictment,  but  only  for  a  civil  action. 
An  indictment  will  not  lie  for  a  deceitful  representation  and 
warranty  of  the  soundness  of  a  horse  (2).  And,  in  a  late  case, 
an  indictment  was  holden  not  to  be  sustainable  against  a -miller 
for  receiving  good  barley  to  be  ground  at  his  mill,  and  de-^ 
livering,  instead  of  the  produce  of  the  barley,  a  mixture  of  oat 
and  barley  meal,  which  was  musty  and  unwholesome(S}.  The 
cffence  of  obtaining  property  under  false  pretences  may  be 
punished  even  with  seven  years'  transportation,  by  the  statutes 
80  6.  2.  c.  24>.  and  52  G.  3.  c.  64.  Hither  also  may  be  re- 
ferred that  prodigious  multitude  of  statutes  which  are  made  to 
restrain  and  punish  deceits  in  particular  trades,  as  for  instance, 
among  bakers  and  brewers,  and  which,  in  aid  of  the  common 
law  punishment  by  fine  and  imprisonment,  authorize  a  summary 
mode  of  proceeding  for  penalties  leviable  by  distress  and  sale. 
These  laws,  which  are  briefly  discussed  by  writers  that  treat  of 
the  office  and  duty  of  justices  of  the  peace,  will  be  menti(»ied 
hereafter  among  the  provisions  relative  to  manu&ctories.  The 
bankrupt  laws  form  an  entire  system,  the  object  of  which  is  to 
suppress  fraud,  and  to  promote  an  eqjual  distribution  of  the 
property  among  the  creditors  of  a  failing  trader. 

The  establishment  of  an  offensive  trade  or  manufactory  so  Manuractoncs, 
near  a  highway,  or  the  dwelling-houses  of  individuals,  as  to  be 
destructive  of  the  public  health  or  comfort,  is  indictable  as  a 
common  nuisance.  An  action  on  the  case  is  also  maintainable 
at  the  suit  of  a  person  who  receives  special  damage  from  it. 
And  if  the  trade  do  not  affect  the  public,  but  only  the  private 
rights  of  two  or  three  individuals,  so  as  to  be  merely  a  private 


(1)  The  King  v.  Dixon^  3  M.  Just  weight,  see  id.  559,  and  see 

&  S.  1 1 .    As    to  the   offence  of  infra. 

supplying  unwholesome  food,  see  (2)  The  King  v.  Pywell,  1  Stark. 

2  East,  P.  C.  822.    4  Bla.  Com.  402.      1   Salk.  376.     Mod.  Cas. 

162.     6  East,  133  to  141.    4  M.  105. 

&  S.  214.    2  Chit.  Cr.  L.  556. ;  <3)  The  King  v.  Haynes.  4  M. 

*and  as  to  deliferv  of  bread  of  un-  &  S.  214. 
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nuisance^  an  action  on  the  case  is  the  only  remedy  (I).  A  brew- 
hoiise(3),  glaftS-house(S)^  dye-house (4),  tallow-fiimace  (£)»  tan- 
latt(6),  smelting -house  (7),  smith's  fiNrge(8)j  lime-kihi(9),  and 
a  swine-stye  (10)9  have  been  holden  conunon  nuisances  where 
erected  in  such  places  as  to  be  pr^udidal  to  the  rights  and 
enjoyments  of  the  public.  So  it  seems  that  erecting  powder- 
mills,  or  keeping  powder-magazines,  near  a  town^  is  a  nuisance 
by  the  common  law,  for  which  an  indictment  or  information  will 
lie  (11).  The  same  doctrine  has  been  held  with  regard*  to  the 
manufacture  of  the  acid  spirit  of  sulphur,  vitriol^  and  aqua  fortis^ 
in  the  neighbourhood  of  dwelling-houses  (12).  And  a  person 
may  be  indicted  for  carrying  a  child  infected  with  the  small-pox 
along  a  public  highway  in  which  persons  are  passings  and  near 
to  the  habitations  of  the  king's  subjects  (IS);  or  an  apothecary 
for  inoculating  children  with  the  small-pox,  and  afterwards, 
while  they  are  sick  of  it,  unlawfully  and  injuriously  causing  them 
to  be  carried  along  a  public  street  (14).  It  has  indeed  been 
holden,  on  the  other  hand,  for  the  convenience  of  trade,  that  it 
is  no  common  nuisance  for  a  tallow-chandler  to  make  candles 
in  a  town^  although  the  reason  of  this  opiniqn  does  not  seem  to 
be  satisfactory  (15).  And  burning  bricks  for  the  purpose  of 
building  houses,  even  near  the  habitations  of  men,  was,  in  one 
instance,  holden  not  to  be  a  nuisance,  on  account  of  the  object 
in  view  (16).  Lord  EUdon,  in  a  recent  case,  observed,  that  what 
was  to  be  regarded  as  a  nuisance,  >  considered  with  reference  to 
carrying  on  a  trade,  was  a  question  of  fact  not  very  easy  to  be 
determined.     He  said  he  had  frequently  known  verdicts  de- 


(1 )  As  to  this  ofience  in  general, 
see  Com.  Dig.  Action  od  Uie  Case 
for  a  Nuisance.  A.  C.  Indictmentv 
D.  Hawk.  b.  1.  c.  75,  Burn,  J. 
Nuisances.  Bac.  Abr.  Nuisances. 
Rex  V.  Lloyd,  4  Esp.  200. 

(2)  1  Burr.  33G.  Hawk.  1. 
c.  75.  s.  10.  Hutt.  J36.  Fklm. 
539.*  but  see  18  Ves.  217. 

(3)  Hawk.  ub.  sup. 

(4)  Hutt.  136. 

(5)  Tohayle's  case,  Cro.  Car. 
510.  3  Mod.  137.  1  Rol.  Abr. 
1.  41.  Bac.  Abr.  tit.  Nuisances, 
A.  seq.  quere  if  defendant  a 
chandler.  1  Rol.  Abr.  88.  1.  48. 
2  Rol.  R.  139.  1.  2.  and  infra. 

(6)  Hutt;.  136« 

(7)  IRoLAbr  89.  1.15. 


(8)  Lutw.  70. 

(9)  9  Co.  59  a.  2  Rol.  Abr. 
141.1.5.;  but  see  18  Ves.  219. 

(10)  2  Rol.  Abr.  141.  1.  13. 
9  Co.  59  a. 

( 1 1 )  Rex  V.  Taylor,  2  Slra.  1 1 67.; 
and  sefc  as  to  this  offence,  1 2  Geo.  3. 
c.  61.  and  infra  next  chapter. 

(12)  lBurr.333.  18Ve8.219, 
&c. 

(13)  Rex  V.  VauUndillo,  4Bf. 
&  S.  73. 

(14)  Rex  V.  Burnett,  4M.  &  S. 
272. 

(15)  Hawk.  b.  1.  c  75. ;  and 
see  Bac.  Abr.  Nuisances,  A. 

(16)  The  Duke  of  Grafton  v. 
Hilliard,  18  Ves.  219. 
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ciding  manufactories  to  be  no  nuisancesi  by  which  it  could  not 
be  denied  the  comfort  of  life  was  destroyed^  and  health  in  some 
degree  afiected ;  and  he  mentioned  the  instances  of  a  sugar- 
house  and  a  brew-house,  in  which  such  Verdicts  had .  been 
gi\ren(l).  The  carrying  on  of  an  c^ensive  trade  is  i^ot  indict* 
able  unless  it  be  destructive  of  the  health  of  the  neighbourhood* 
or  render  the  bouses  uncomfortable  and  untenantable  (2)»  And 
a  person  cannot  be  indicted  for  continuing  a  noxious  trade 
which  has  been  carried  on  at  the  same  place  for  nearly  fiffy 
year8(3);  or  for  setting  up  a  noxious  manufactory  in  a  neigh* 
bourhood  in  which  other  ofifensive  trades  have  been  long  borne 
with^  unless  the  inconvenience  to  the  public  be  greatly  in- 
creased (4).  The  jurisdiction  of  a  court  of  equity  to  proceed  by. 
injunction,  on  an  information  by  the  attorney-general,  at  the 
relation  of  individuals,  against  a  nuisance  by  an  ofiensive  and 
unwholesome  process  in  trade,  is  not  exercised  without  a  trial 
at  law,  although  the  court  will  regulate,  according  to  justice, 
as  against  the  relaters,  the  time  of  trial  of  an  indictment  depend* 
ing  in  the  king's  bench ;  but  it  is  doubtful  whether  this  power 
will  be  exercised  against  the  defendants(5).  In  London  and 
Westminster,  and  other  large  towns,  there  are  special  sta^tory 
provisions  with  r^ard  to  nuisances,  and  the  method  of  pre- 
senting them  by  annoyance  juries.  (6) 
* 

The  encouragement  a£K>rded  to  trade  appears  most  conspi*  Other  £n- 
cuously  from  t^e  admirable  systems,  so  wisely  instituted  and  «wh«°**°*»* 
so  carefully  preserved  by  the  united  assistance  of  the  common 
law,  the  legislature,  and  the  courts  of  justice,  upon  which  mer- 
cantile contracts  depend  for  their  validity  and  enforcement.  I 
mean,  in  particular,  that  part  of  our  commercial  code  which  re- 
lates to  bills  of  exchange  and  promissory  notes,  and  that  which 
regards  policies  of  insurance  (7).  The  same  zealous  regard  for 
the  interests  of  commerce  is  also  manifest  in  the  laws  that  regu- 
late the  various  civil  relations  of  society,  in  which,  for  the  con- 
venience of  trade,  the  rules  that  prevail  in  ordinary  cases  are. 


-■ill  ifci 


(1)  Diet,  per  Lord  Eldon,  18  (5)  Att. Gen.?. Cleaver,  1 8 Vcs. 
Ves.217, 8.  211. 

(2)  Rex  v.  Davey,  5  Esp.  217.  (6)  Vide  31  Geo.  2.  c.  17.  57 

(3)  Rex   V,  Neville,    Peake's  Geo.3.c.xxix.SeeHawk.b.l.c.  75. 
Rep.  93.  (7)  These    extensive    subjects 

(4)  Rex    V.    Nenlle,    Peake's  will  be  treated  of    in   the  n^^t 
Rep.  91.    '  volume. 
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in  a  Tarietf  of  instances,  relaxed  or  modified ;  as^  for  instenoe, 
in  the  laws  relating  to  landlords  and  tenants,  and  to  disCresses* 

Fiztuiw,  kc  "yji^  q1  J  rule  of  law  with  r^ard  to  Jixtures,  or  annexations 

to  the  freehold,  is,  that  whatever  is  once  annexed  to  the  realty 
cannot  be  severed  again  without  the  consent  of  the  owner  of  the 
freehold  (1),  and  that  such  severance  b  waste  at  common  law  (9). 
And  in  Elwes  v.  Maw  (8),  in  which  every  case  on  the  subject  of 
waste  was  minutely  examined,  it  was  held,  that  a  tenant  in  agri- 
culture, who  erected,  at  his  own  ^cpence,  and  for  the  more 
necessary  and  convenient  occupation  of  his  fiurm,  a  beast-house, 
carpenter's  shop,  foel-house,  cart-house,  pump-house,  and  fold* 
yard-wal],  which  buildings  were  of  brick  and  mortar,  and  tiled, 
and  let  into  the  ground,  cannot  remove  the  same,  though  during 
his  term,  and  though  he  thereby  left  the  premises  in  the  same 
state  as  when  he  entered.  But  this  rule,  at  a  very  early  period, 
had  an  exception  engrafted  upon  it  in  favour  of*  trader  and  of 
those  vessels  and  utensils  that  are  immediately  subservient  to 
the  purposes  of  trade.  In  the  year*book,  42*  Ed.  5. 6o  the  right 
of  the  tenant  to  remove  a  furnace,  erected  by  him  during  his 
term,  is  doubted  and  adjourned  (4).  In  the  year-book  of  the 
20  H.  7-  - 13.  a*  and  b'»  which  was  the  case  of  trespass  against 
executors  for  removing  a  furnace  fixed  with  mortar  by  their 
testator,  and  annexled  to  the  freehold,  and  which  was  holden  to 
be  wrongfully  done  by  them,  it  is  laid  down,  '*  that  if  a  lessee 
make  a  furnace  for  his'  adv£lntage,  or  a  dyer  make  his  vats  or 
vessels  to  '  occupy  his  occupation'  during  his  term,  he  niay  re* 
move  them ;  but  if  he  sufier  them  to  be  fixed  to  the  earth  afl»r 
the  term,  then  they  belong  to  the  lessor.  And  so  of  a  baker. 
And  it  is  not  waste  to  remove  such  things  within  the  term  by 
some,  and  this  shall  be  against  the  opinions  aforesaid."  But 
the  rule  in  this  extent,  in  favour  of  tenants,  is  doubted  after- 
wards in  21  H.  7.  27.,  and  removed  there,  by  allowing  that 
the  lessee  could  only  remove  within  the  term  things  fixed  to  the 
ground,  and  not  to  the.  walls  of  the  principal  building.  How- 
ever, in  process  of  time,  the  rule  in  favour  of  the  right  in  the 
tenant  to  remove  utensils,  set  up  in  relation  to  trade,  became 
fully  established;  and,  accordingly,  we  find  Lord  Holt,  in 
Poole's  case  (5),  laying  down,  in  the  instance  of  a  soapJfoUer, 

(1)3  East,  40  and  38.  (4)  Poole's  case,  j^alk.  368. 

(2)  Id.  cases  cited,  page  40.  (5)  Salk.  368. 

(3)  3  East,  36. 
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an  under-tasant  (whose  vats,  coppers,  Stc.^  fixed,  had  been 
taken  m-  execution,  and  on  which  account  the  first  lessee  had 
brought  an  action  against  the  sherifF),  that,  during  the  term, 
the  8oap*boiler  might  well  remove  the  vats  he  set  up  in  relation 
to  trader  and  that  he  might  do  it  by  the  common  law,  and  not 
by  virtue  of  any  special  custom  in  iavour  of  trade  and  to  en- 
courage industry ;  but  that  after  the  term  they  became  a  gift  in 
law  to  the  owner  of  the  reversion,  and  were  not  removable. 
He  adds,  that  there  was  a  di£ference  between  what  the  sofq>- 
hoSLet  did  to  carry  on  his  trade,  and  what  he  did  to  complete ' 
his  house,  as  hearths  and  chimney-pieces,  which  he  held  not 
removable.  The  indulgence  in  favour  of  the  tenant  for  years 
during  the  tmn,  has  been  since  carried  still  iarther,  and  he  has 
been  allowed  to  carry  away  matters  of  ornament,  as  ornamental 
marble  chimney*pieces,  pier-glasses,  hangings,  wainscots  fixed 
only  by  screws,  and  the  like(l).  And  afire-engine  in  a  col- 
liery, being  accessory  to  the  trade  of  carrying  on  coals,  and  a 
cider-mill,  as  connected  with  the  trade  of  making  cider,  appear 
to  be  removable  by  the  tenant,  although  they  savour  of  the  realty 
on  account  of  the  privilege  of  trade(2).  The  same  privile^ 
has  been  extended  to  hot-houses  and  green-houses  erected,  and 
trees  planted,  by  a  nurseryman,  for  the  benefit  of  his  trade ; 
but  not  to  erections  made  by  a  iarmer,  or  person  not  in  trade,  ^ 

br  agricultural  purposes^  or  for  the  better  enjoyment  of  the 
land  demised  (3).  In  a  late  case,  where  certain  parts  of  a  ma- 
chine had  been  put  up  by  the  tenant  during  his  term,  and  were 
capable  of  being  removed  without  injury  to  the  other  parts  of 
the  machine,  or  to  the  building,  and  had  been  merely  valued 
between  the  out-going  and  in*coming  tenant,  it  was  held  that 
trover  would  lie  by  the  out-going  tenant  for  them  as  his  pro- 
perty (4).  And,  by  special  custom,  an  article,  which  would 
otherwise  be  classed  as  a  fixture,  may  be  a  chattel,  as  a  gpranary 
built  on  pQlars  in  Hampshire  (5),  which  belongs  to  the  exe- 
cutor, and  not  to  the  heir.  But,  in  general,  if  the  subject  bcf 
not  a^ble  of  removal  without  injury  to  the  freehold,  as,  if  a 
furnace  is  so  affixed  to  the  wall  of  a  house  as  to  be  essential  to 

•  4 

(1)  1  P.  Wais.  94.    1  Atk.477.    4  Tkunt.  317.    7  Tftunt.  191. 

3  Atk.  13.    3  East,  53,  4.  (4)  Daoies  and  another  v.  Jones 

(2)  3  East,  53.  and  another,  2  Bam.  &  Aid.  Rep. 

.    (3)  Penton  v.  Robert,  2  East,  165.                                                          ' 

89.    Elwtt)  v.Maw,   3  East,  38.  (5)  Tol.  Exec.  200.     11  Vin. 

54,  55,  56.     Dean  v.  Allhalley,  Abr.  154.    2  Bia.  Com.  488. 
3  Etp.  C.  N.  P.  1 1 .  and  3  [^ast,  47* 
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its  support,  it  is  not  removable  by  the  executor  (1).  A  tenant 
covenautiDg  to  repair  the  premises^  and  to  yield  them  up,  with 
all  improvementSi  at  the  end  of  the  term^  cannot  remove  a 
veranda  fixed  to  the  ground  by  po6U(2).  So  a  buiidiog  of 
wood,  erected  by  a  tenant  on  a  brick  foundation,  for  the  pur- 
pose of  carrying  on  the  trade  of  making  varnish,  was  held  re* 
movable,  even  after, the  expiration  of  the  term,  the  tenant 
having  vnrongfally  continued  in  possession,  and  having  sufiered 
judgment  by  default  to  that  part  of  the  declaration  which  charged 
an  uhlawful  trespass  and  entry  on  the  pi^mises  (S).  The  price 
of  fixtures  cannot  be  recovered  under  a  count  for  goods  sold 
and  delivered  (4) ;  nor  do  they  pass^  to  the  assignees  of  a 
bankrupt  under  the  words  <<  goods  and  chattels,**  in  21  Jac  1« 
c.  19.  s.  10.  and  11«(5)  Fixtures  are  also  considered  as  so  fiur 
.  savouring  of  the  realty,  that  a  lease  in  writing,  containing  a 
contract  for  purchase  of  goods  and  Jtxtures,  &c.,  cannot  be 
given  in  evidence  to  prove  a  sale  of  goods,  unless  it  has  a  lease 
stamp,  and  an  agreement  stamp  is  not  sufficient.  (6) 

Privilege  from         Articles  delivered  to  a  perMm  exercising  a  trade  or  employ- 
Distress.  meUt,  to  be  carried,  wrought,  or  manufiictured  in  the  way  of 


^  trade,  are  not  distrainable ;  as  for  instance>  cloth  delivered  to  a 

tailor.  .  So  a  horse  standing  in  a  smith's  shop  for  die  pur- 
pose of  being  shod,  or  in  a  common  inn,  or  sacks  of  com  sent 
to  a  mill  or  a  market  are  privileged  (?)•  But  the  privil^^  dfa 
eonmion  inn  does  not  extend  to  a  livery  stable ;  And  therefore  it 
seems  that  a  carriage  standing  at  livery  may  be  distrained  (8). 
Implements  of  trade,  as  stocking*frames  or  looms,  may  be  dis- 
trained, provided  they  are  not  in  actual  use^  and  there  is  no 
sufficient  distress  besides.  (9) 

(1)  Tol.  199.  (6)  Corder  v.  Drakeford»      3 

(2)  Admin,  of  Penry  v.  Brown,    Taunt.  Rep.  382.      Peake,  128. 
2  Stark.  403. ;  but  see  Navlor  v.     1  Campb.  387. 

CoUinge,  1  Taunt.  19.          *  (7)  I    Inst.  47  a.      See    also 

(3)  Penton  v.  Robart,  2  Bast,  1  Salk.  249,  250.  :  Cro.  £1.  549. 
88.    4£8p.  33.  S.C.  596.    3  Leo.  261. 

(4)  Lee  v.  Resdon,  7  Taunt.  (8)  Frantis  v.  Wyatt,*3  ^urr. 
191.    2  Marshall,  495.  S.  C.  1498. 

(5)  Horn,   executrix,    Ike.    vt        (9)  Gorton  v.  Falkner,  4  T.  R. 
^     Baker  and  others,'  assignees,  &€,    565. 

9  East,  215. 
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CHAP.  XIIL 
The  Law^  qffectmg  Manufactures. 

npHE  important  rank  which  the  numrfachires  of  this  country  General  Utility 
have  lonir  attained  in  the  estimation  of  the  world,  and  their  ^  ^*""r . 

D  'facturts.  (i) 

manifest  utility  in  furnishing  employment  and  support  for  a  great 
part  of  our  population,  and  in  supplying  the  comforts  and  con- 
veniences of  life,  have  been  often  the  subjects  of  just  and  well- 
merited  commendation  (1).    It  is  evident,  ^  on  taking  a  com-^ 
parative  view  of  our  present  and  former  condition,  that  the 
improvement    of  the   manufiu^tures  has  always  accompanied 
the  progress  of  the  national  opulence.    Wool,  the  staple  com- 
modity of  this  country,  which  now  employs  so  large  a  portion  of 
our  manu&cturing  skill,  was  in  former  tinges  sent  abroad,  and 
returned  to  England  in  a  manufactured  state.     Germany  fur- 
bished our  ancestors  with  hardware ;  at  present  the  hardware  of 
Sheffield  and  Birmingham  has  an  unrivalled  market  in  various 
parts  of  Europe,  Asia,  and  America.    For  the  looking-glasses, 
papers,  and  silks  of  France,  for  the  carpets  of  Turkey,  for  the 
porcelain  and  wares  of  China,  for  the  docks  and  watches  of 
Germany,  and  the  glass  of  Italy,  our  workmen,  can  substitute 
such  productions  as  are  little  if  at  all  inferior  in  materials  or 
execution,  in  elegance  of  design,  or  cheapness*    The  superiority 
of  our  manufiEu:tures,  in  a  national  point  of  view,  over  other 
objecta  of  trading  speculation  is  equally  Certain,  whether  the 
materiab  are  produced  at  home  or  imported  into  this  country 
from  abroad ;  but,  in  the  former  case,  they  are  more  profitable 
than  in  the  latter ;  for  then  the  whole  labour  employed  for  their 
cultivation,  manufacture,   and  e^qportation   is   divided  among 
people  of  our  own  nation,  and  tibey  exclusively  share  all  the 

(1)  See  the  utility  of  manuiiaQtares   partially  considered,  aote^ 
1  vol.  9  to  18. 
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profits.    Thus  iu  the  instance  of  wool,  to  which  we  have  already 
referred^  this  article  is  made  into  broad  cloth,  which,  before  it 
re^hes  the  consumer,  undergoes  a  great  variety  of  operations, 
and  passes  through  a  hundred  different  hands,  so  that  there  is 
no  produce  whatever,  the  benefits  of  which  can  be  more  widely 
diffhsed  among  the  industrious  part  of  the  community.     Suppose 
the  value  of  EnglisAi  wool  produced  in  one  year  to  amount  to 
three  millions,  the  expence  of  working  it  up  into  various  articles 
to  be  nine,  its  total  value  when  manufactured  will  amount  to 
twelve.     Suppose  the  annual  exportation  from  this  country  to 
amount  to  three  millions,  and  the  number  of  pers<His  maintained 
by  the  manu&cture  to  be  a  million,  let  it  be  considered  that 
these  persons  expend  what  they  earn  in  all  the  necessaries  of 
life,  and  diat  the  procuring  of  such  necessaries  is  a  source  of 
employment  and  profit  to  the  other  members  of  the  community, 
and  then  we  may  judge  what  an  immense  addition  is  made  to 
the  natural  stock  of  industry  and  gain  by  this  valuable  art]cle> 
evenwithout  taking  into  the  account  the  sailors  employed  to  export 
the  various  articles  into  which  i^  is  wrought,  and  the  artificers  of 
machines  used  to  accelerate  many  parts  of  the  manufactures.  So, 
next  in  point  of  importance  to  manufactures  which  are  produced 
from  materials  raised  in  this  country,  may  be  ranked  those  which 
are  composed  of  raw  materials  imported  into  England  from  other 
nations,  and  are  either  reserved  for  domestic  use,  or  exported 
for  foreign  consumption.      The  advantages  of  these  are,  that 
they  preclude  the  necessity  of  foreign  manufactures,  prevent  the 
biedance  of  trade  from  inclining  against  us,  and  secure  those 
profits  which  must  necessarily^rise  from  the  manufiicture  passing 
entirely  through  the  hands  of  our  countrymen.  A  short  recital  of 
some  of  the^  articles  selected  from  a  large  number  may  be  usefiil. 
Cotton,  the  produce  of  the  East  and  West  Indies,  is  manufiic- 
tured  into  candle-wicks,  stockings,  cottons,  dimities,  fustians, 
calicoes,  muslins,  and  all  kinds  of  Manchester  goods,  many  of 
which  are  sent  to  the  markets  in  the  Baltic  and  in  North 
America.      Hemp^  brought  from  the  north  of  Europe,  is  made 
into  all  kinds  of  sacking,  cloth,   sails,   cordage,   cables,  and 
rigging  for  ships,      ^ano  Silk,  brought  from  Italy,  the  East 
Indies,  and  China,  is  dyed,  spun,  and  thrown,  and  then  woven 
into  pieces  of  broad  or  narrow  silks,  stockings,  ribbons,  fringes, 
&c.    From  the  cork  tree  of  Portugal,  the  inner  rind  is  scaled  o% 
in  order  to  stow  pipes  of  wine  in  our  ships.     This  article  is  cut 
^  into  corks  of  all  si^es,  which  are  exported  in  great  quantities. 

With  the  rushes  of  the  Dutch  marshes,  planted  and  attended  as 
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as  the  English  might  be,  were  our  poor  as  industrious  as  the 
people  of  Holland,  our  casks  and  buckets  are  made  water-prooC 
j[Aneny  purchased  in  the  degraded  form  of  old  rags,  is  made 
into  various  kinds  of  stationary,  and  resold  to  foreigners.  So 
attentive  is  commerce  to  every  article,  even  the  most  worth- 
less in  appearance,  wliich  can  contribute  to  the  use  of  man. 
Bat  of  all  the  raw  materials  imported,  no  one  is  convertible  to 
80  many  uses  as  iron :  much  is  brought  from  Sweden.  After 
giving  employment  to  numerous  trades,  it  re-appears  in  nautical 
instruments,  ships'  stoves  and  anchors,  cannon,  guns,  bands, 
ramrods,  chains,  crows,  nails,  rivets,  hoops,  hammers,  gates, 
saws,  sickles,  scythes,  screws,  fire-grates,  fire-irons,  and  various 
other  articles  familiar  to  the  observation  of  the  reader.  When 
it  is  converted  into  steel,  it  assumes  the  polished  forms  of  swords, 
razors,  knives,  scissors,  needles,  buttons,  surgeons*  instruments^ 
locks  and  keys,  watch-chains,  springs,  &c.  The  price  of  these, 
almost  entirely  arising  £rom  the  labour  and  skill  employed  upon 
them,  is  immense,  when  compared  with  that  of  the  unwiought 
material.  (1) 

From  this  brief  sketch  of  the  utility  of  our  manufactures,  the 
propriety  of  a  full  and  distinct  consideration  of  the  subject  will 
he  manifest.  As  we  proceed,  we  shall  find  the  manufactures 
regulated,  in  their  different  stages,  by  the  most  wholesome  pro- 
visions for  securing  the  good  quality  and  proper  weight  of  the 
article,  and  the  sale  of  it  to  the  public  at  a  fair  price  and  in 
good  marketable  condition.  On  the  other  hand,  reciprocal 
benefits  are  secured,  to  the  manufacturers  themselves,  by  par- 
ticular enactments  with  reference  to  the  servants  employed  in 
the  manu&ctories,  and  others  of  a  highly  penal  nature  to  pro- 
tect their  property  from  depredations  and  violence  from  without. 
The  laws  with  regard  to  importation  and  exportation,  and  to 
the  excise  duties,  have  been  already  noticed  in  a  former  volume. 
The  other  provisions,  therefore,  with,  reference  to  the  objects  of 
mechanical  and  manufacturing  skill,  will  chiefly  claim  attention 
here,  and  will  be  distri]i>uted  in  alphabetical  order. 


(1)  See  as  to  the  manufactures  14. 30,  31 .  34.  36.  37.  43.  47.  52, 

in    ge^^eral.    Smith's  Wealth   of  3.57.67.88.9.133.146.   Cok|u- 

Nst^ns,  Index,  tit.  Manuf.    An-  houD,422.   Sir  J.  Child.    Maylyre, 

derson's  Hist.  Coram.    Macpher-  1 6 1 .  and  Rett's  Elements.    Rees's 

son's  HiSi .  Com.  Tucker  on  Tradct  Encyclopedia.    Encyclop.  Britan. 
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Bread. 


The  Law  affecting 
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The  provisions  which  regulate  the  making  of  breads  may  be 
considered  as  they  relate  to  places  ^'  in  the  city  of  London  and 
within  the  bills  of  mortality,  or  within  ten  miles  of  the  royal 
exchange/'  or  to  parts  not  within  these  limits.  We  shall  con- 
sider the  law  in  each  of  these  divisions,  with  regard,  Ist,  to 
the  price;  2d,  the  ingredients ;  Sd,  the  weight;  4th,  the  tinie 
and  mode  of  sale ;  5th,  the  tribunals  to  which  ofienoes  are  to  be 
referred. 


Within  Bills  of 
Mortality. 
I.  Pfice. 

a.  Materials. 


The  assize  of  bread,  or  ordinance  regulating  its  pricey  has  been 
abolished  within  the  bills  of  mortality  by  the  late  act,  55  Geo.  S» 
c.  99.,  which  repealed  former  statutes  and  usages  in  this  re- 
spect (1).  And  any  person  may  bake  or  sell  bread  made  oS 
flour,  or  meal  of  wheat,  barley,  rye,  oats,  buck-wheat,  Indian 
corn,  pease,  beans,  rice,  and  every  other  kind  of  grain  whateo* 
ever,  and  potatoes;  and  with  any  common  salt,  pure  water^ 
eggs,  milk,  yeast,  barm,  leaven,  and  potatoe  yeast;  and  mixed 
in  such  proportions  as  may  be  thought  fit  (2).  But  no  person 
making  for  sale  can  lawfully  mix  alum  or  other  unwholesome 
matter,  under  a  penalty,  against  every  master  or  journeyman 
knowingly  ofiPending,  of  ^20,  or  six  months'  imprisonment,  at 
the  discretion  of  the  magistrate,  who  may  also  direct  the  name 
of  the  offender  to  be  published  in  a  newspaper  (S).  And  a  baker, 
who  delivers  bread  containing  pernicious  ingredients  and  un- 
wholesome materials,  or  even  alum  in  a  shape  which  renders  it 
noxious,  is  liable  to  be  indicted  at  common  law,  although  the 
alum  is  mixed  by  his  servant  in  an  unusual  quantity ;  £or  as 
the  legislature  has  prohibited  the  use  of  alum,  it  must  be  taken 
to  be  a  dangerous  article ;  and  every  person  who  allows  it  to  be 
used  in  his  trade  wUl  be  liable,  unless  he  take  due  caution  to 
prevent  its  being  improperly  employed :  indeed,  although  a 
small  quantity  of  alum  may  be  swallowed  without  injury,  yet  if 
taken  in  larger  quantities,  it  deranges  the  stomadi,  and  oc- 
casions constipation  of  the  bowels ;  its  tendency  is  iiyuriona  to 
health ;  and  it  is  unfit  for  the  food  t>f  man  (4) .  The  adulteration 
of  corn,  meal,  or  flour,  for  sale,  subjects  the  offender  to  a  pe- 


(1)  55  Geo.  3.  c.  99.  loc.&pers. 
8.  2.  &  25.  N.  B.  This  act  was 
amended  by  59  Geo.  3.  c.  127. 

(2)  55  Geo.  3.  c,  99.  s.  2.  & 
25.  K>e.  &  pers. 

(3)  55  Geo.  3.  c.  99.  s.  3. 


(4)  Rex  V.  DixoD.  3  M  &  S.  11. 
4  Campb.  12.  &  C.  Rex  v. 
Treeve,  2  Bast,  F.  C.  821.  N.B. 
By  55  Geo.  3.  c.  99.  s.  24.  of- 
fenders prosecuted  uuder  that  act 
are  not  liable  to  any  other  law. 
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cuniary  penal^  of  jf  S(l).  To  prevent  the  furious  substitiltion  '  Bread. 
of  one  article  ibr  another,  a  loaf  made  of  the  meal  of  any  other 
grain  than  wheat,  is  required  to  be  marked  with  a  large  Roman 
M,  under  a  penalty  of  £^0  (2).  Justices,  and  peace  officers 
under  their  warrants,  may  enter  in  the  day-time  into  the  pre- 
mises of  any  miller,  mealman,  or  baker,  and  take  to  their  assist- 
ance other  master  millers  or  bakers^  and  search  for  adulterous 
articles ;  and  if  adjudged  to  be  such,  they  may  be  disposed  of 
as  the  magistrates  think  fit  (3).  The  offender  is  also  liable  to  a 
jB20  penalty,  or  sue  months'  imprisonment,  and  to  have  his 
flame  published  in  a  newspaper^  with  the  o£fence  of  which  he 
has  been  giiilty(4).  Obstructing  such  search  or  seizure  exposes 
the  offender  to  a  j£10  penalty;  and  if  a  baker  make  it  appear 
that  an  o&nce,  for  which  he  has  paid  the  penalty,  has  been 
occasioned  by  the  wilful  default  of  a  servant,  the  magistrate  may 
itfcler  the  servant  to  pay  a  sum  of  money  by  way  of  recompenca, 
■and,  <m  default,  commit  him  for  six  months.  (5) 

Bread  made  for  sale,  of  whatever  quality,  is  required  to  be  of  3.  Weight. 
the  following  weight,  avoirdupois,  viz.i  the  peck  loa^  17  lbs. 
6  02.  j   the  half-peck^  8  lbs.  11  oz. ;   the  quarter,  4  lbs.  B\  oz.  * 
the  half-qnaiter^  2  lbs.  2%  oz. ;  the  pound  loaf,  16  oz.      Every 
seller  of  bread  is  required  to  have  fixed,  in  some  convenient 
piaoein  his  shop,  a  beam  and  scales,  with  prefer  weights;  and^ 
a  person  purchasing,  may,  if  he  think  proper,  require  it  to  be 
weighed  in  his  presence  (6).     A  baker  neglecting  to  fix  such 
beam  and  scales  in  some  convenient  part  of  his  shop,  or  to  pro- 
vide and  keep  for  use  proper  weights,  or  keeping  deficient 
weights,  or  refusing  to  weigh  bread  purchased  in  his  shop,  in 
the  presence  of  the  parties  requiring  it,  is  liable  to  a  penalty  of 
40s*  (7)     The  o£fence  of  selling  bread  deficient  In  weight  ex- 
poses the  offender  to  a  penalty  of  10^.  for  every  ounce  deficient, 
and  so  in  prc^rtion  for  a  less  quantity;  but  the  seller  is  not 
liable  finr  this  deficiency,  unless  the  bread  be  weighed  and  the 
fiemlt  diflcovared  vrithin  twenty-four  hours  after  it  has  been  baked. 
And  French  or  fancy  bread  or  rolls  are  not  under  any  re- 
striction. (6) 


(1)  55  Geo*  3-  c.  99.  s.  5.  (5)  b5  Geo.  3.  c.  99*  s.  8. 

(2)  65  Geo.  3*  c-  99.  s.  5.  (6)  55  Geo.  3.  c.  99.  a.  9. 

(3)  55  Geo.  3.  c.  99.  s-  6.  (7)  55  G«o.  3.  c.  99.  s.  10. 

(4)  55  Geo.  3.  c.  99.  s.  6.  (8)  55  Geo,  3.  c.  ^9.  s.  1 1. 
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Bread.  No  person  empdoyed  in  the  business  of  a  baker,  within  these 

4-  Time  and       limits,  is  at  liberty,  on  the  Lord's  day,  to  make  bread,  rolls,  or 
*  °      *'     cakes  of  any  kind ;  nor  to  expose  them  to  sale  on  any  part  of 
the  day,  except  between  nine  in  the  forenoon  and  two  in  the 
afternoon ;  nor  to  bake  or  delirer  meat  or  victuals  (except  a 
master  or  mistress  baker  residing  within  these  limits,  who  is 
allowed  to  deliver  to  customers,  on  the  Lord's  day,  any  bakings 
until  half-past  two  in  the  afternoon) ;  nor  to  be  engaged  in  the 
business  in  any  other  manner,  except  so  &r  as  may  be  necessary 
in  setting  and  superintending  the  sponge,  to  prepare  the  bread 
or  dough  for  the  next  day's  baking :  a  person  oflRmding  against 
these  regulations,  and  being  convicted  on  the  view  of  a  justice, 
on  confession  or  proof,  is  liable  to  pay,  for  the  first  ofience, 
10^;  for  the  second,  20s.  i  and  for  the  third,  40s.;  with  the 
costs  of  the  prosecution :   such  costs,  together  with  such  part 
of  the  penally  as  the  justice  may  think  proper,  to  be  allowed  to 
the  prosecutor  for  loss  of  time,  at  the  rate  of  85.  arday ;  and  the 
residue  of  the  penalty  to  be  paid  to  the  justice,  and,  within  seven 
days  after  his  receipt,  to  be  transmitted  to  the  churchwardens 
or  overseers  of  the  poor; — if  not  paid  within  fourteen  days^  t» 
be  levied  by  distress,  or,  in  default,  the  ofiender  to  be  im* 
prisoned  (1).     It  has  been  determined,  that  an  offender  cannot 
be  convicted  in  more  than  one  penalty  on  the  same  day,  under 
the  Stat  29  Car.  S.  c.  7*,  for  exercising  his  ordinaiy  calling  on 
a  Sunday  (2). 

5.  PemUiet  and       >7o  person  concerned  in  the  business  of  a  mealman  or  baker 

can  act  as  a  justice  of  the  peace,  under  the  55  Geo.  3.  c.  99. ; 
the  penalty  for  so  doing  is  ^£"50,  to  be  recovered  by  action  of 
debt  (3).  To  provide  for  the  easy  prosecution  of  persons  of- 
fending against  the  provisions  of  the  statate,  it  is  declared,  that  it 
shall  be  lawftil  for  the  lord  mayor,  or  an  alderman,  or  any  other 
magistrate  within  his  jurisdiction,  to  hear  and  determine  o£fenoes 
in  a  summary  way ;  to  summon  the  accused ;  and  if  he  do  not 
appear,  or  excuse  himself,  to  issue  a  warrant,  after  oi^onade 
by  a  credible  witness :  and,  in  case  of  appearance,  or  dcAudt 
after  notice,  or  non-apprehension  on  the  warrant,  the  magistrate 


(1)  55  Geo.  3.    c.  99.    s.  12.        (2)  Grepps  v.  pjdjpden.  2  Cowp. 

See  the  decision  on  the  old  acu>  640.  "' 

2  Burr.  785.  1 125.    5  T.  R.  449.        (3)  55  Geo.3.  c.  99.  loc.  &  pen« 

3  Burr.  1859.,  and  see  59  Geo.  3.  s.  13. 
c.  36«  s.  11.  post. 
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will  proceed  with  the  case ;  for  want  of  distress  to  levy  penalty^  Brbai^ 
the  oflender  may  be  imprisoned  for  one  calendar  month  (1),  A 
form  of  conviction  is  given  by  the  act,  which  is  not  removable 
by  certiorari ;  an  appeal  lies  to  the  sessions,  and  costs  may  be 
given  against  the  failing  party  (2).  No  conviction  can  take  place 
£>r  an  oflence  under  the  act,  unless  the  information  be  exhibited 
within  fourteen  days,  except  in  cases  <^peijury ;  and  no  person 
convicted  under  the  act  is  liable  to  be  prosecuted  under  any 
other  law  (8).'  Where  an  action  is  brought  against  a  magistrate 
or  peace  <lfficer,  for  any  thing  done  under  the  act^  it  must  be 
commenced  within  six  month9^  and  brought  in  the  proper 
county,  and  the  provisions  of  ^  the  24  Geo.  2.  c.  44.  must  be 
complied  with  (4) ;  there  must  be  seven  days'  notice  of  action ; 
the  defendant  may  tender  amends,  and  having  judgment  in  his 
favour,  or  being  discharged  by  a  nonsuit,  &c.,  is  entitled  to 
costs ;  if  the  verdict  be  the  other  way,  the  plaintiff  is  entitled 
to  damages  and  costs  (5).  The  general  issue  may  be  pleaded, 
and  treble  costs  recovered,  if  the  suit  end  favourably  to  the  de- 
fendant (6).  The  act  declares,  that  it  shall  not  prejudice  or 
affict  the  rights  or  privileges  of  the  city  of  London,  or  of  the 
company  of  bakers  of  that  city,  or  of  the  wardmote  inquests  of 
that  city;  or  of  the  city  or  liberties  of  Westminster,  or  borough 
of  Southwark ;  or  any  right  or  custom  of  leets,  or  the  rights  of 
any  derk  of  the  market^  exercisable  by  virtue  of  any  charters^ 
prescriptions,  grants,  or  acts  of  parliament,  (except  so  far  as  re- 
lates to  the  assize  of  bread,  and  the  regulations  of  the  price  and 
weight  thereof)  (?)•  In  the  construction  of  a  grant,  by  letters 
patent,  from  the  crown  to  the  masters  and  wardens  of  the  cor- 
poration of  bakers  (there  being  four  wardens),  of  full  power,  by 
themselves  or  their  deputies,  to  overlook  and  correct  the  trade 
of  baking,  it  wa3  held,  that  the  master  and  one  warden  could 
not  justify  entering  the  house  of  a  baker  to  overlook  bread ;  for 
if  they  acted  as  principals,  they  did  not  amount  to  a  majority  of 
liie  persons  to  whom  the  power  was  entrusted;  and  if  they  acted 

(1)  55  Geo.  3.  c.  99.  s.  14.  empowered t6 act  underdo  Geo. 3^ 

(2)  55  Geo,  3.  c.  99.  s.  19.         and  31  Q.  2.  c.  29.  s.  34. ;  and  so 

(3)  55  Geo.  3.  c.  99.  s.  24.  of  meal-weighers,  clerks  of  market, 

(4)  Tbe  reason  whv  the  24  Geo .  2.  &c. 
is  particularly  mentioned  in  these        (5;  56  Geo.  X  c.  99.  s.  2J, 
acts  seenss  to  be  that  some  alder-        (6)  55  Geo.  3.  c.  99.  s.  22*. 
men  and  other  persons,  who  may        (7)  55  Geo.  3.  c.  99.  s.  25» 
not  be  justices  of  the  peaces  are 
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BtcAo.       as  deputies,  it  shoald  have  appeared  that  they  were  ^ypoioted 
by  the  majority.  (1) 

^K^t  UirBuis  '^^  '^^  ^^  ^^  ^'^^  abolished  in  parts  of  the  kingdom 
of  Mortality.  without  the  bills  of  mortality.  The  general  proTisiont  are  there- 
fore twofold;  some  req)ectiDg  places  where  an  assize  is  set,  audi 
others  where  there  is  no  assize.  The  statute  81  Gea  2.  c«  %$• 
repealed  all  the  former  laws  relating  to  the  assize  of  bread, 
and  re-enacted  the  same  with  additions  and  amendments  (2).  Of 
this  statute  it  is  observed  in  Bum's  Justice,  that  it  is  ^  throughout 
•  Ae  whole  a  very  regular  and  judicious  act;  so  that  the  anthor 
had  nothing  more  to  do  (says  the  book)  than  to  abridge  Ae 
same  in  the  order  in  which  it  stands,  —  not  being  able  in  point 
of  method  to  alter  ic  for  the  better  (3)."  The  provisioDs  of  this 
statute,  however,  (which,  in  s.  2.  empowers  the  setting  of  the  assiaer 
in  8.  5.  directs  that  it  shall  be  in  avoirdupois  weight ;  in  s.  7. 
and  8.  directs  how  the  prices  of  grain  shall  be  certified  as  well  in 
cities  and  towns  corporate,  as  within  counties  at  large;  in  s.  9* 
directs  that  bakers  shall  inspect  the  returns  made  and  entered ; 
and  in  s.  10.  prohibits  any  fee  firom  being  taken  firom  bakers,) 
in  respect  of  the  assize,  have  been  much  altered  by  scdMequent 
acts  of  Parliament,  in  particular  by  the  53  Greo.  8.  c.  116.  {$}, 
which  appoints  a  new  mode  of  setting  the  assize,  by  die  88  Geo.  8. 
c.  62.  s.  1.,  which  required  an  addition  to  be  made  on  account 
of  a  new  duty  on  salt;  and  by  the  18  Geo.  d.  c.  62.  s.  19., 
whidi  directs  that  one  or  two  bailifl^  in  whom  the  chief  magistracy 
of  a  corporation  is  vested^  may  act  in  the  assfase  in  the  absence  of 
the  other. 


set. 


Where  Asiiic  h       j^  jg  enacted,  that  where  an  assize  is  thought  proper  to  be  set, 

no  person  shall  make  or  expose  for  sale  any  sort  of  bread  except 
wheaten  and  household  (otherwise  brown)  bread,  and  such  other 
sorts  of  bread  as  shall  be  allowed  in  the  assize ;  but  where  it  has 
been  usual  to  make,  or  the  persons  setting  the  assize  shall  allow 
the  making  of  bread  witli  the  meal  or  flour  of  rye,  barley,  oats, 
beans,  or  pease,  or  of  any  such  different  sorts  of  grain  mixed 

»^— — M^—  II  III—      I.  I.IJIII—  WIIM  — ^^.—  ■■  1       m— .^^^w^— ^ 

<  1 )  Cook  V.  Loveland,  2  Bos.  &  very  fully  detailed.    See  5 1  Hen.  3. 

Pttl.  31.    Let.  Pat.  26.  May  11.  st.  6.    8  Ann.  c.  18.  s.  1.  the  old 

2  Eliz.  Stat,  as  to  the  assize. 

(2)  See  Burn,  J.  Bread,  s.  1  &  2,        (3)  With  mode  of  making  re- 

where  all  the  pronsions  upon  this  turns  aud  penalty  for  lEialse  returns^ 

subject,  except  those  that  relate  &c. 
exclusively  to  London,  &c.    are 
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lQgeCher>  the  same  may  be  there  made  and  sold  docordingly ;  and       Bread. 
if  any  person  shall  ofiend  in  the  premises,  and  be  convicted 
thereof  by  confisssion  or  oath  of  one  witness  before  any  magistrate 
or  justice  within  the  limits  of  their  jurisdiction)  he  shall  forfeit 
not  exceeding  405.  nor  less  than  2Qs.  (1) 

Bread  is  not  allowed  to  be  sold  at  any  greater  price  than  the  Ass'ue. 
asaize  price;  nor  can  a  baker  refuse  to  sell  bread  of  any  of  the  sorti 
allowed  or  ordered  by  the  act  to  be  made»  to  any  person  who 
tenders  ready  money  in  paym^it  when  he  has  any  loaf  in  his 
possession  to  be  sold  more  than  shall  be  requisite  for  the  im- 
mediate necessary  use  of  his  fiunily  or  his  customers,  the  proof 
of  which,  if  required,  lies  upon  him,  on  pain  of  forfeiting  not 
more  than  405.  nor  less  than  105.  (2).  Bread  of  an  inferior 
quality  to  wheaten  is  not  allowed  to  be  sold  at  a  higher  than  the 
assize  price  for  household,  penalty  205.  (S).  And  by  an  old 
statute  of  Edw.  6.,  a  baker  conspiring  not  to  sell  bread,  except 
at  certain  prices,  is  liable  to  forfeit  £lO  for  the  first  offence, 
and  if  not  paid  in  six  days,  twenty  days'  imprisonment,  and  bread 
and  water ;  for  the  second  offence  j£20,  or  the  pillory;  and  foi^ 
the  third  offence  i^40,  or  the  pillory^  the  loss  of  an  ear,  and 
perpetual  infiimy.  (4) 

llie  statute  SI  Geo.  2.  c.  29.  requires,  that  the  several  sorts  Ingredients. 
of  bread  for  sale  shall  be  always  well  made  in  their  several 
degrees  according  to  the  goodness  of  the  several  sorts  of  meal  or 
flour  of  which  diey  ought  to  be  made ;  and  no  alum  or  other 
mixture  except  <H)ly  the  gmuine  meal  or  flour  which  ought  to 
be  put  in  it,  and  common  salt,  pure  water,  eggs,  milk,  yeast, 
and  barm,  or  such  leaven  as  shall  be  allowed  to  be  put  by  those 
who  have  set  the  assize;  and  where  no  assize  is  set  (5),  then  such 
leaven  as  any  justice  within  his  jurisdiction  shall  allow  to  be  used 
in  making  dough  or  bread,  or  as  or  for  leaven  to  ferment  dough, 
or  on  any  other  account,  in  the  trade  of  making  bread,  under 
any  pretence  whatever,  on  pain  that  every  person  (other  than  a 
savant  or  journeyman),  who  ^ball  knowingly  offend  in  the  pre- 
miseS)  and  shall  be  convipted  Ihereof  by  confession  or  oath  of 
one  witness  before  any  such  magistrate,  shall  forfdit  not  more  than 

(1)  31  Geo.  2.  c.  29.  s.  3.  (5)  See  now  where  no  assize  is 

(2)  31  Geo.  2.  c.  29.  s.  26.  set;  59  Geo.  3.  c.  36.  s.  J.  8.  £5 

(3)  31  Geo.  2.  c.29.  8.27.  penalty*  infra,   and    in  London, 

(4)  2  &  3  Edw.  6.  c.  15.     .  55  Geo.  3.  c.  99.  s.  3.  ante. 
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jf  10,  nor  less  than  40«.,  or  shall  by  warrant  of  such  jnidoe  be 
af^rchended  and  committed  to  the  boose  of  correctioiiy  or  aome 
prison  where  the  ofienoe  has  been  commitiedf  or  the  ofiender 
apprdiended,  there  to  remain  and  be  kept  to  bard  labour  for 
not  more  than  one  calendar  month,  nor  less  than  ten  days.  And 
a  servant  or  journeyman  knowingly  ofl^ding,  is  liable  to  forfeit 
not  more  than  j^S,  nor  less  than  20^.,  and  to  be  committed  for 
the  like  time ;  and  the  name  and  abode  of  the  <^feiider  are  to  be 
published,  together  with  his  ofience,  in  a  newspaper  (I).  There 
is  also  a  provision  against  adulterating  meal ;  poially  not  more 
than  jf  5,  nor  less  than  405.  (2).  Also  against  making  a  difierent 
sort  of  meal  from  that  which  the  bread  purports  to  be  made  of; 
penalty  not  more  than  j£'5>  nor  less  than  205.  (3) 

By  statute  50  Geo.  3.  c.  73.,  it  is  enacted,  that  if  any  person 
residing  beyond  the  city  of  LfOndon,  or  the  liberties  thereof,  or 
beyond  ten  miles  of  the  royal  exchange,  shall  make  or  expose 
ibr  sale  any  bread  deficient  in  weight  accordii^  to  the  assin,  it 
shall  be  lawful  for  a  magistrate  before  whom  an  information  is 
Liid  on  the  oath  of  one  witness,  and  also  for  any  peace  officer 
acting  under  a  wi^ant,  at  any  seasonable  times  in  the  day-time^ 
to  enter  into  the  baker's  premises  to  search  for,  view,  weigh,  and 
try  such  bread  as  shall  be  found  there,  and  shall  have  been 
baked  within  twentyfour  hours,  .and  which  bread  shall  be 
weighed  by  the  bushel,  or  in  any  larger  or  smaller  quantity  as 
may  be  found  most  convenient;  and  if,  on  weighing  it,  any 
deficiency  be  found  on  the  average  of  the  whole  weight  of  the 
bread  found,  on  the  oath  of  the  party  weighing,  a  forfeiture  is 
incurred  of  not  more  than  5s.  for  every  ounce,  and  so  in  pro- 
portion for  less  than  an  ounce,  besides  the  loss  of  the  bread, 
except  it  be  proved  by  the  oath  or  affirmation  of  one  or  more 
respectable  housekeepers  that  the  deficiency  arose  from  accident 
or  from  some  confederacy  (4).  It  is  also  required,  that  every  baker 
and  seller  of  bread  shall  have  fixed,  in  some  convenient  part  of  his 
shop,  a  beam  and  scales,  with  proper  weights  of  the  assize 
weight  of  a  half  peck  loaf,  a  quartern,  and  a  half  quartern,  and 
also  of  an  Is.  6d,^  Is.  Ocf.,  and  3^.  loaf}  and  any  person  who 
may  purchase  any  such  loaf  of  bread  from  any  baker  or  sdler 
of  bread  may,  if  he  think  proper,  require  it  to  be  weighed  in 


(1)  31  Geo.  2.  c.29.  s.2L 
(^)  31  Geo.  2.  c.  29.  8. 22. 


(3)  31  Geo.  2.  c.  29.  s.  23. 
infra»  as  to  mealmeiir&c. 

(4)  50  Geo.  3.  c.  73.  s*  1. 


See 
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his  presence^  and  if  sach  loaf  be  found  deficient  in  weight,  the  Bkead. 
person  requiring  it  to  be  weighed  shall  have  thedefidencj  made 
up  with  other  bread,  or  another  loaf  given  in  lieu  of  it,  as  may 
be  required ;  and  any  such  baker  or  seller  of  bread  who  shall 
n^Iect  to  fix  such  beam  and  scales,  or  to  provide  and  keep  for 
use  proper  weights,  or  whose  weights  shall  be  deficient,  or  who 
shall  refuse  to  weigh  any  half  peck  loaf,  quartern,  or  half 
quartern,  in  presence  of  the  party  requiring  it,  and  shall  be  con- 
victed either  by  the  oath  of  one  witness  or  his  own  confession, 
shall  forfeit  a  sum  not  exceeding  105.  as  the  magistrate  shall 
think  fit  (1) 

And  by  statute  SI  Geo.  2.  c.  29.,  if  bread  made  for  sale  be  Wright,  when  an 
deficient  in  weight  according  to  the  assize>  the  ofiender  is  liable 
to  forfeit  not  more  than  5s.,  nor  less  than  Is.,  for  every  ounce 
deficient;  and  where  less  than  an  ounce  is  wanting,  not  more 
than  25.  6d,,  nor  less  than  6d^  so  as  such  bread  which  is  com- 
plained of  asT  deficient  in  any  city,  &c.  be  brought  before  some  ma- 
gistrate and  weij^ed  before  him  within  twenty*four  (since  extended 
to  forty-eight)  (2)  hours  after  the  baking  thereof;  die  party  com- 
plained o^  however,  is  allowed  (as  usual  in  such  cases),  to  prove 
that  the  defect  arose  from  accident,  or  from  a  conspiracy  against 
him  (3).     Where  a  statute  prohibited  the  sale  of  bread  within 
twenty-four  hours  after  its  being  baked,  the  provision  was  held 
to  apply  to  a  sale  on  commission,  although  the  vendor  desired 
the  retail  dealer  to  whom  he  supplied  it  not  to  sell  it  again  till 
after  the  expiration  of  the  limited  time ;   and  where  a  power  of 
conviction  is  given  to  a  magistrate,  he  is  considered  the  sole 
judge  of  the  weight  of  the  evidence  adduced  before  him,  and  the 
court  of  K.  B.,  on  a  removal  by  certiorari,  will  not  examine 
whether  he  has  drawn  a  correct  conclusion.     But  if,  firom  the 
evidence  as  stated  in  the  ccHiviction,  it  appear  that  there  is  no 
proof  of  a  material  fact  allq^ed  in  the  information,  the  oonvic^^ 
tion  will  be  quashed.  (4) 

It  is  also  enacted  by  the  50  Geo.  S.  c.  73.,  that  no  person 
employed  in  the  business  of  a  baker  shall  on  the  Lord's  day 
make  any  household  bread,  roUs>  or  cakes  of  any  kind,  or  on  any 
part'tif  that  day,  except  between  the  hours  of  ten  in  the  forenoon^ 
apd  half-past  one  in  the  afternoon,  expose  to  sale  bread,  rolls,  or 


(1)  50  Geo.  3.  c.  73.  s.  2.  39  &  40  Geo.  3.  c.  74.  s.  4. 

(2)  39  &  40  Geo.  3.  c.  74.  s.  4.         (4)  The  King  v.  Smith,  8  T.  R. 

(3)  31  Geo.  2.   c.  29.    s.  24.    588 
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Babao.  oidces  of  any  kmd»  or  bake  <Mr  deliver  tictaals  aft^  half-past  one 
ia  the  afteijDOoni  or  m  any  other  manner  be  eng^aged  in  the 
business  of  a  baker^  except  so  far  as  may  be  necessary  in  setting 
and  superintending  the  sponge^  to  prepare  the  bread  or  dough 
for  the  next  day's  baking ;  and  that  no  victuals  shall  be  brought 
to  or  taken  from  a  bakehouse  during  the  time  of  divine  service^ 
or  within  a  quarter  of  an  hour  of  its  commencement;  a  perscm 
offimding  against  these  r^ulations,  or  making  any  sale  or 
delivery  allowed  by  the  act  between  the  said  hours*  otherwise  than 
within  the  bakehouse  or  shop^  and  being  convicted  bdbre  a 
justice  within  two  days  from  the  commission  of  the  offen6e> 
either  on  view  or  confession  or  proof  by  one  or  more  witnesses^ 
is  liable  to  forfeit  for  the  first  offence  Bs.^  for  the  second  lO^.^ 
for  the  third  15£.>  and  also  to  pay  the  costs  of  the  prosecu- 
tion ;  and  the  amount  thereof*  together  with  such  part  of  the 
penalty  as  the  justice  shall* think  proper*  to  be  allowed  to  the 
prosecutor  for  loss  of  time  in  instituting  and  following  up  the 
prosecution  at  a  rate  not  exceeding  Ss.  per  diem^  and  be  paid  to 
the  prosecutor  for  his  use  and  benefiti  and  the  residue  to  be  paid 
to  the  justice^  and  within  seven  days  aftor  his  receipt*  transmitted 
to  the  churchwardens  or  overseers ;  in  defiiult  of  distress  to  levy 
the  penalty*  the  offender  to  be  committed  on  the  first  oflence  for 
seven  days*  on  the  second^  fourteen^  and  a  aubsequent  00% 
twenty 'one  days  (1). 

A  late  statute  has  been  passed  (2)  to  regulate  the  making 
and  sale  of  bread  out  of  the  city  of  Londcm  and  the  liber- 
ties thereof*  and  beyond  the  wedciy  bills  of  mortality^  and 
ten  miles  of  the  royal  exchange*  where  no  assise  is  set. 
This  statute  provides*  that  aWumgfi  no  assize  is  set^  bo^ 
cording  to  the  53  Geo.  S.  c.  116.*  no  loaves  deemed  aniae 
loaves  in  that  act*  and  the  weight  of  which  varies  according  to 
the  variation  in  the  price  of  grain*  shall  be  made  for  sale  where 
the  priced  loaves  are  also  at  the  same  time  made  for  sale  or 
allowed  to  be  sold^  f .  ^.  that  no  assize  loaves  of  the  price  of  SdL* 
and  priced  loaves  called  half  quartern*  nor  assize  loaves  of  the 
price  of  €€{.*  and  priced  loaves  called  quartern*  nor  assise  loaves 
of  the  price  <^  I;;.*  and  priced  loaves  called  half  peck*  nor  assiae 
loaves  of  the  price  of  Is^  6d.,  and  priced  loaves  called  peck 

(1)  50  Geo.  3.  c.  73.  s.  3. ;  s.  4         (2)  59  Geo.  3.    c.  36.  repeals 

saves  the  right  of  the  tiniversities,  5  Geo.  3.  c.  11.  33  Geo.  3.  c  37* 

and  by  s.  5*  the  powers  of  former  41  Geo.  3.  c.  12. 
acta  apply. 
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loaves,  shall  at  the  same  time  be  made  for  sale ;  the  object  of  the 
legislature  being,  that  unwary  persons  might  not  be  imposed 
upon  and  injured  by  buying  assize  loaves  referred  to  in  the  tables 
of  the  act  as  and  for  priced  loaves  so  referred  to,  by  buying 
such  priced  loaves  as  and  for  such  assise  loaves ;  penalty  not 
more  than  405.,  nor  les$  than  lOs.  (1)  The  59  Geo.  3.  also  con* 
tains  provisions  similar  to  those  that  now  prevail  within  the  bill» 
of  mortality  relative  to  the  materials  with  which  bread  may  be 
made  and  sold  (2);  to  the  use  of  alum  (3);  to  the  adulteration 
of  corn,  meal,  or  flour  (4);  to  the  marking  of.  loaves  made  of 
meal  of  any  other  grain  than  wheat  (5) ;  to  searching  the  pre- 
mises of  bakers,  and  seizing  adulterated  goods  and  ingredients  (6), 
and  the  punishment  for  making  and  keeping  the  same  (7})  and 
obstructing  the  search  of  the  officers  (8) ;  togedier  also  with 
similar  power  to  magistrates  and  directicxis  of  the  proceedings 
in  prosecutions  for  ofiences  (9).  The  provisions  out  of  the  bills 
of  mortality  where  no  assize  is  set,  are  also  nearly  similar  to 
those  widiin  these  limits,  so  far  as  regards  (he  weight  of  bread  (10); 
the  penalty  of  5s.  for  every  deficient  ounce  being  inqposed  on 
sdling  bread  short  of  weight,  the  bread  being  weighed  within 
twenty-four  hours  after  baking,  in  the  presence  of  the  magistrate 
and  of  the  offender  if  he  appear,  and  evidence  given  that  it  is  in 
the.same  state  as  when  taken  from  die  baker  (1 1) ;  also  so  far  as 
respects  the  ofience  of  selling  bread  (except  to  travellers,  or  in 
cases  of  urgent  necessity)  or  delivering  bakings  after  half-past 
one  p,  m,y  or  in  any  other  manner  exercising  the  trade  of  a  baker 
(except  so  far  as  may  be  necessary  in  setting  or  superintending  the 
sponge  to  prepare  the  bread  or  dough  for  the  next  day's  baking) 
on  a  Sunday,  no  meat,  8cc.  being  allowed  to  be  brought  to  or  taken 
from  a  bakehouse  during  the  time  of  divine  service,  or  within  a 


Brbao. 


(1)  59  Geo.  3.  c.  36.  s.  3. 

(2)  55  Geo.  3.  c.  99.  s.  2.  con- 
firmed by  59  Geo. 3.  c.  36.-  as  to 
IrfondoD,  ante,  p.  274. 

(3)  59  Geo.  3.  c.  36.  s.  4.  pe- 
nalty ^5,  and  in  default  of  pay- 
roentimprisonment  for  six  months ; 
offender's  name  to  be  inserted  in 
newspaper,  see  ante,  p.  274. 

(4)  8. 5.  penalty  ae5.  see  ante^ 
p.  275. 

(5)  s.  6.  penalty  40s.  for  each 
loaf,  see  ante,  p.  275. 

(6)  s.^7.  see  ante,  p.  275. 


(7)  8.  8.  penalty  j£5,  or  im- 
prisonment tor  six  months,  and 
offender's  name  to  be  published 
in  newspaper,  see  ante,  p.  275. 

(8)  s.  9.  penalty  40^.  see  ante, 
p.  275. 

(9)  ss.  14  to  24. 

(10)  59  Geo.3.  c.  36.  s.  10.  pe- 
nalty 40«.  see  ante,  p.  275.,  and 
55  Geo.3.  C.99.  s.  10. 

(11)  59Geo.  3.  c.  36.  s.  1 1.  pe- 
nalty 5«.  for  every  ounce  deficient^ 
see  ante,  p.  275. 
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fimiAD.  quarter  of  an  hour  of  the  time  of  its  oommoiceinent :  penalty  for 
the  first  oflence  Ss.,  for  the  second  lOf .,  and  for  the  third  20s; 
together  with  costs,  to  be  paid  to  the  prosecutor,  he  being  also 
allowed  at  the  rate  of  3s.  a  day  for  loss  of  time,  and  the  residue 
of  the  penaitg^  to  be  paid  to  the  justice  for  the  benefit  of  the 
poor;  for  want  of  distress  the  offender  to  be  committed  to  the 
house  of  correction,  on  the  first  oflfence  fourteen,  or  any  other^ 
twenty-one  days.  (I) 

Bread  (contU  The  miller  is  also  subject  to  various  prohibitory  regulations, 

mI^oI&c.  '^^  '"  ^®  criminal  and  the  dvU  kw  (2).  At  common  law,  an 
1.  Aduitentiog  iudictment  for  the  crime  of  larceny,  which  implies  a  trespass 
^ '  ^'  and  a  felonious  taking  of  the  thing  stolen,  has  been  holden  to 
be  maintainable  against  a  person  who  has  goods  by  the  delivery 
of  the  party ;  as,  for  instance,  a  miller  to  whom  com  is  delivered 
to  be  ground,  and  who  may  be  guilty  of  felony  by  taking  away 
any  part  of  that  com  with  intent  to  steal  it  (3).  But  it  seems 
that  a  criminal  prosecution  cannot  be  sustained  against  a  miller 
for  changing  corn  sent  to  him  to  be  ground,  and  delivering  an 
article  of  an  inferior  quality  (4).  Thus  it  has  been  determined, 
that  an  indictment  does  not  lie  against  a  miller,  charging  him 
with  receiving  good  barley  to  grind  at  his  mill,  and  delivering  a 
mixture  of  oat  and  barley  meal^  different  from  the  produce  of 
the  barley,  and  which  was  musty  and  unwholesome.  The  de- 
fendant having  been  found  guilty  of  the  offence  allied  against 
him,  it  was  assigned,  for  error,  amongst  other  things,  that  no 
indictable  crime  was  charged.  As  to  one  of  the  grounds  upon 
which  it  was  contended  that  the  offence  charged  was  not  in- 
.  dictable,  namely,  that  the  statement  should  have  been  that  the 
defendant  delivered  the  barley  to  be  eaten  as  for  food,  and  that 
it  was  not  fit  to  be  eaten  by  man.  Lord  EUenborough,  C.  J., 
said,  that  if  the  indictment  bad  alleged  that  the  defendant  de- 
livered the  barley  as  an  article  for  the  food  of  man,  it  might 
possibly  have  been  sustained  ;  but  that  he  could  not  say  that  its 
being  musty  and  unwholesome,  necessarily,  les  vi  terminiy  im* 
ported  that  it  was  for  the  food  of  man ;  and  it  was  not  stated 

(1)  59  Geo.  3.  c«36.  s.  12.  see    or  meal,  but  io  that  only  to  serve 
ante,  p«  276.  for  the  grinding  of  corn  that  shall 

(2)  In  Barlow's  Justice,  ch.  112.    be  brought  to  their  mills. 

tit.  Weights  and  Measures,  it  is        (3)  Hawk.  b.  1.  c.  33.  s.  5. 
said  that  millers  are  not  to  be        (4)  That    it  cao»   see  Rex  v» 
common  buyers  of  any  corn  to -^  Wood*    1  Sess.  Cas.  217«,  butseft 
sell  the  same  again  either  in  corn     infra* 
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that  it  was  to  be  used  for  the  sustentation  of  man,  only  that  it       Bread. 
was  a  mixture  of  oat  and  barley  meal.     As  to  the  other  point,   ^"*-*'***»  •*^' 
that  this  was  not  an  indictable  offence,  because  it  respected  a 
matter  transacted  in  the  course  of  trade,  and  where  no  tokenis 
were  exhibited  by  which  the  party  acquired  any  greater  d^ee 
of  credit ;  that  if  the  case  had  been,  that  this  miller  was  owner 
of  a  soke-miU,  to  which  the  inhabitants  of  the  vicinage  were 
bound  to  resort  in  order  to  get  their  com  ground,  and  that  the 
miller,  abusing  the  confidence  of  this  his  situation,  had  made  it 
a  colour  for  practising  a  fraud,  this  might  have  presented  a  dif- 
ferent aspect ;  but  as  it  then  stood,  it  seemed  to  be  no  more 
than  the  case  of  a  common  tradesman  who  was  guilty  of  a  fraud 
in  a  matter  of  trade  or  dealing,  such  as  was  adverted  to  in  Rex 
T.  Wheatley(l),  and  the  other  cases  referred  to  before  his 
lordship  as  not  being  indictable  (2).     A  speedier  remedy  than 
that  which  existed  at  common  law  is  now  provided  for  the 
punishment  of  frauds  committed   by  persons  exercising  the 
business  of  a  miller,  either  in  adulterating  the  meal  or  deliver- 
ing it  deficient  in  weight,  in  a  summary  manner,  before  justices 
of  the  peace.    If  information  be  given  upon  oath  to  a  magistrate,  ^*?^^*?^ 
that  there  is  reasonable  cause  to  suspect  that  any  miller  who  nnc,tDd5oi. 
grinds  grain  for  toll  or  reward,  or  any  dresser,  bolter,  or  manu-  x^M.S'MttL 
fecturer  of  meal  or  flour  for  sale,  doth  mix  up  with  or  put  into 
any  meal  or  flour  ground  or  manufactured  for  sale,  any  mixture, 
ingredient,  or  thing  whatsoever,  not  the  genuine  produce  of  the 
grain  such  meal  or  flour  shall  import   and  ought  to  be,   or 
whereby  the  purity  of  any  meal  or  flour  in  the  possession  of 
such  miller  or  mealman  shall  be  in  any  wise  adulterated,  in 
such  case  it  shall  be  lawful  for  any  such  magistrate  or  justice, 
or  for  any  peace  officer  authorized  by  warrant,  at  all  seasonable 
times  in  the  day,  to  enter  into  any  house,  mill,  shop,  bake-house, 
stall,  bolting-house,  warehouse,  or  out-house  of  any  such  nuller 
or  mealman,  and  to  search  whether  any  such  mixture,  ingre- 
dient, or  thing  shall  have  been  mixed  up  with  or  put  into  any 
meal  or  flour  as  aforesaid,  or  whereby  such  meal  or  flour  shall 
be  in  any  wise  adulterated ;  and  if  on  sach  search  it  shall  appear 
that  anyoffence  has  been  committed  in  any  mill,  bolting^house, 
or  other  place  allowed  to  be  searched,  contrary  to  this  act,  then 
it  shall  be  lawful  for  any  magistrate  or  justice,  or  peace  officer 
as  aforesaid,  to  seize  any  meal  or  flour  deemed  in  such  search 


irih^M*aB««BMM«MMM««iB**«*a 


(1)  2  Burr.  1 125.  214.;  sed  vide  as  to  changing  corn, 

<9)  Rex  V.  Havnes,  4  M.  &  S.    Rex  v.  Wood,  1  Sess.  Cas.  217. 
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BftRAo.       to  hare  been  adulterated,  and  all  ingredieDts  found  or  deemed 
MiLURs,  etc  to  have  been  used  or  intended  for  use  in  or  for  any  such  adulte- 
ration»  and  such  as  shall  be  seized  by  such  officer,  shaU,  with 
all  convenient  speed,  be  carried  to  some  magistrate  or  justice  as 
aforesaid ;  and  if  any  magistrate  or  justice  who  shall  make  such 
seizure,  or  to  whom  any  such  seizure  shall  be  brought,  shall 
adjudge  any  mixture  or  ingredients,  not  the  genuine  produce  of 
the  grain  any  such  meal  or  flour  shall  import  or  ought  to  be, 
shall  have  been  put  therein,  or  that  the  purity  of  such  meal  or 
flour  was  thereby  adulterated,  then  such  magistrate  or  justice  may 
dispose  of  the  same  as  in  their  discretion  they  may  from  time  to 
time  think  proper  (1).     Every  miller,  mealman,  &c.  in  whose 
house,  mill,  &c«  any  mixture  or  ingredient  shall  be  found  which 
shall  be  adjudged  by  any  magistrate  to  have  been  lodged  there 
with  intent  to  have  adulterated  the  purity  of  any  meal  or  flour, 
shall,  on  conviction  by  confession  or  oath  of  one  witness  before 
any  such  magistrate  or  justice^  forfeit  not  exceeding  ^10.,  nor 
less  than  \0s^  unless  he  shall  make  it  appear  that  such  mixture, 
&c,  was  not  there  for  such  purpose  as  aforesaid,  but  was  there  for 
so»e  lawful  pu,p<«e ;  and  the^strate  or  j  ustice  convicUog  may. 
out  of  the  money  forfeited,  cause  the  offender's  name^  place  of 
abode,  and  offence  to  be  published  in  some  newspaper  in  or 
near  the  county,  city,  or  place  (2).     By  the  wilfully  obstructing 
of  such  search  or  opposing  of  the  same,  or  carrying  away  of 
the  mixture,  &c.  a  forfeiture  is  incurred  not  exceeding  S5  nor 
less  than  20^.  (3);  and  no  miller  shall  act  as  a  justice  or  magis- 
trate herein  (4).     For  the  more  easy  recovery  of  the  penalties 
and  forfeitures,  any  justice  may  summon  before  him  a  party 
accused  under  the  act ;  if  he  shall  not  appear,  or  ofifer  reasonable 
excuse  for  his  default,  the  justice  shall  issue  his  warrant  for 
apprehending  him,  and  on  appearance  of  the  party  accused,  or 
if  he  do  not  appear  on  notice  given  or  left  for  him  at  his  usual 
abode,  or  if  he  cannot  be  Apprehended,  then  the  justices  may 
proceed  to  examine  the  witnesses  on  either  side  on  oath ;  and 
after  hearing  the  parties  and  the  witnesses,  he  shall  convict  or 
acquit  the  party  accused.     If  the  forfeiture  be  not  paid  within 
twenty-four  hours  after  conviction,  such  justice  shall  issue  his 
warrant  of  distress;  and  if  the  party  convey  away  his  goods  out 
of  the  jurisdiction  of  the  convicting  justice,  so  that  the  penalty 
cannot  be  levied,  then  the  warrant  idiall  be  backed,  and  there- 

^  ^  —r  »    "        "  '    "  ~  -        -       T 

(1)  31  Geo  3.c,29,  S.29.  (3)  s.31.      -    . 

(2)  s.  30»  (4)  s,  32. 
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upon  the  penalty  forfeited  be  levied ;  and  if  not  redeemed  in  Brkao. 
five  days  from  the  taking  of  the  distress,  the  goods  seized  shall  Mille**,  etc. 
be  appraised  and  sold,  and  the  overplus,  if  any,  returned,  after 
deducting  the  costs  of  the  prosecution,  distress,  and  sale;  the 
convicting  justice  to  ascertain  the  same,  or  the  justice  who  backed 
the  warranty  if  either  be  alive,  if  not,  then  some  other  justice  of 
the  county,  &c.  where  the  conviction  took  place;  and  in  default 
of  sQJ9Scient  distress  and  proof  of  conviction  and  nonpayment, 
such  justice  shall  by  warrant  commit  to  the  common  gaol  or 
house  of  correction  of  the  city,  &c.  where  the  offender  shall  be 
finind,  there  to  remain  for  one  calendar  month,  unless  after  such 
commitment  payment  be  made  before  the  expiration  of  the  said 
calendar  month ;  all  which  penalties  and  forfeitures  go  to  the 
informer.  (1) 

Provision  has  been  also  made  for  the  delivery  of  the  due  Weight  of  Coni» 
weight  of  the  com  delivered.    By  36  Geo.  S.  c.  85.  every  mill^  Miller^ 
or  other  person  keeping  a  mill  for  grinding  of  com  shall  have 
in  such  mill  a  tme  balance^  with  proper  weights,  according  to  the 
standard  of  the   Exchequer;   and  any  person  appointed   l^ 
35  Geo.  3.  c.  102.  to  examine  weights  and  balances  may  ex* 
amine  the  same^  and  shall  proceed  therein  as  is  by  that  act 
directed ;  and  every  such  miller  or  other  person  in  whose  mill  shall 
be  found  no  balance  or  weights  shall  forfeit  not  exceeding  20«. ; 
and  every  such  miller  or  other  person  in  whose  miU  shall  be 
found  any  weight  not  according  to  such  standard,  or  any  false 
or  unequal  balance^  and  all  persons  who  shall  obstruct  any  such 
person  in  examining  the  same,  shall  forfeit  the  Uke  penalties  as 
'persons  committing  the  like  oflfences  against  the  said  act  of 
35  Geo.  3.  c.  102.  (2)     Every  person  who  shall  bring  any  com 
to  be  ground  may  require  the  miller  or  person  acting  for  him  or 
keeping  the  mill  to  weigh  in  his  presence  such  corn  before  it 
shall  be  ground^  and  after  it  shall  be  ground  to  weigh  the  pro- 
duce thereof  and  on  refusal  shall  forfeit  not  exceeding  405.(3) 
Eveiy  miller  or  other  person  keeping  such  mill  shall  after  grind- 
ii^  any  com  deliver  to  the  person  who  brought  the  same,  if  he 
require  it,  the  whole  produce  of  such  com  in  weighty  allowing 
for  the  waste  in  grinding,  and  by  taking  toll  where  toll  is  herein- 
after allowed  to  be  taken ;  and  if  such  com  shall  be  dressed  into 
flour,  then   the  whole  produce  in  weight,  allowing   for   the 


U,m> 


(1)  31  Geo.  2.  c.  29.  s.  33,  4.  (3)  8.  2. 

(2)  36Geo.3.  C.85.  s,  I. 
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Bkcad.  diminution  in  weight  that  shall  have  been  caused  by  the  waste 
MiLLBiiyflCc.  ijj  gnQJing  and  dressing,  and  by  taking  toll  in  cases  where  toll 
is  herein-aAer  allowed  to  be  taken ;  and  if  such  com,  on  being 
weighed  after  grinding,  or  after  grinding  and  dressing,  shall 
appear  to  weigh  less  than  the  full  weighty  after  allowing  for  the 
diminution  aforesaid,  such  miller  shall  for  every  bushel  of  com 
so  deficient  in  weight  forfeit  not  exceeding  \s.y  and  also  treble 
ToOs,  ijie  value  of  such  deficiency  (1).     Where  toll  is  allowed  to  be 

taken,  it  is  to  be  deducted  before  the  com  is  put  into  the  mill  (2). 
No  miller  or  other  person  keeping  a  mill  shall  demand  or  take 
any  part  of  the  com  brought  to  be  ground  by  way  of  toll  (3), 
but  in  lieu  thereof  shall  be  entitled  to  demand  payment  in  mon^ ; 
and  if  he  shall  demand  or  take  any  part  of  such  com,  or  the  pro- 
duce thereof  when  ground  by  way  of  toll  for  payment^  he  shall 
forfeit  not  exceedmg  £S.  \  but  if  the  person  bringing  such  com  to 
be  ground  shall  not  have  money  to  pay  for  the  grinding  the  same^ 
such  miller  or  olher  person,  with  the  consent  of  the  person  so 
bringing  the  same,  may  take  such  part  of  the  produce  of  such 
4X>m  as  will  be  equal  to  the  money  price  expressed  in  the  table 
required  by  the  act;  provided  that  nothing  in  this  act  shall 
extend  to  the  mills  called  soke-miQs^  or  such  other  ancient  mills 
where  the  right  and  obligation  of  the  possessors  thereof  to  grind 
com  for  particular  purposes,  or  within  particular  districts,  and  to 
take  a  fixed  and  certain  toll  for  grinding,  are  established  by 
ancient  custom  and  the  law  of  the  land,  but  such  mills  shall 
continue  to  take  toll  in  the  same  quantity  and  manner  as  they 
had  been  accustomed  to  do  (4).  Every  miller  or  other  person 
who  shall  grind  for  hire  or  toll  shall  put  up,  in  some  conspicuous 
place  in  his  mill,  and  renew  when  necessary,  in  fair  and  legible 
characters^  a  table  of  the  prices  in  money  or  of  the  amount  of 
toll  or  multure  for  which  the  several  operations  of  his  mill  are 
to  be  performed  respectively,  on  pain  of  forfeiting  205.  for  every 
ofience  in  omitting  so  to  be  set  up  as  aforesaid  (5)  \  but  nothing 
ID  this  act  to  extend  to  any  mill  kept  for  the  private  use  of  the 
proprietor  or  occupier  only  (6).  All  penalties  and  forfeitures 
imposed  by  this  act  shall  and  may  be  recoverable  before  one 
justice  where  the  oflfence  is  committed  upon  conviction  (a  form 


(1)  36  G.  3.  0. 85.  s.  3.  the     sutute.    Barlow's    Justice^ 

(2)  8.4.  c.  112. 

(3)  See  the  anciebt  provisions  (4)  s.  5. 
as  to  the  miller's  toil-disb,  which  (5)  s.  6. 
was  required  to  be  according  to        (6)  s.  7* 


t 


Ch.  13.]  Manufactures.  289 

of  which  is  given  by  the  act)  (1)  on  confession  or  oath  of  one  Bseao. 
witness^  who  may  levy  the  same  by  distress^  half  to  the  informer  ^*^"-'*»»  ^^' 
and  half  to  the  poor,  returning  the  overplus  (if  any),  after 
deducting  the  costs  of  such  conviction,  distress  and  sal%  to  the 
ofiender;  and  for  want  of  sufficient  distress  such  offender  shall 
be  committed  to  the  common  gaol  or  house  of  correction  for  any 
time  not  exceeding  one  month,  unless  the  penalty  and  costs  be 
sooner  paid.  If  any  person  shall  find  himself  aggrieved  by  the 
judgment  of  such  justice  he  may,  upon  giving  security  to  the 
amount  of  such  penalty  and  forfeiture,  together  with  such  costs 
as  shall  be  awarded  in  cose  such  judgment  be  affirmed,  appeal 
to  the  next  sessions,  who  may  hear  and  finally  determine  the 
same ;  and  in  case  such  judgment  be  affirmed,  the  sessions  may  ' 
award  such  person  to  pay  such  costs  of  appeal  as  to  them  shall 
seem  meet ;  and  no  such  judgment  or  conviction  shall  be  removed 
by  certiorari  into  any  other  court  whatsoever  (2) ;  and  every  in- 
formation shall  be  laid  within  ten  days  after  the  offence  has  been 
committed,  otherwise  the  same  shall  be  of  no  effect  (3).  The 
conviction  is  to  be  certified  to  the  next  sessions,  and  then  filed 
among  the  records  (4<).  Anciently  it  appears  that  by  an  ordi-  Toll  for  grinding. 
nance  of  £dw.  1.  the  toll  of  a  mill  was  required  to  be  taken 
according  to  the  custom  of  the  land,  and  according  to  the  strength 
of  the  watercourse  either  to  the  20th  or  24th  corn  (5) ;  yet  in 
some  places  the  millers  claimed  and  took  the  16th  part,  and 
where  the  custom  had  been  so  used  time  out  of  mind,  it  s^ems 
to  have  been  considered  good  and  warrantable  (6).  The  miller 
ought  (it  was  said)  to  take  but  one  quart  for  grinding  of  one 
bushel  of  hard  corn,  but  if  he  fetch  and  carry  back  the  grist  to 
the  owner,  he  may  take  two  quarts  of  hard  com,  and  this  hard 
corn  is  intended  of  wheat,  rye,  meslin,  (which  is  wheat  and  rye 
mixed) ;  and  for  malt  the  miller  shall  take  but  half  so  mudi  toll 
as  he  taketh  for  hard  corn,  that  is,  one  pint  in  the  bushel,  as 
malt  is  more  easily  ground  than  wheat  or  rye,  but  if  the  miller 
do  fetch  to  his  mill  and  carry  back  the  malt  to  the  owner's  house^ 
then  the  miller  .also  shall  have  double  toll  (?)•  The  toll  of  a 
mill  must  be  regulated  by  custom,  and  if  the  miller  take  more 
than  the  custom  warrants,  it  is  extortion ;  but  if  it  be  a  new  mill 


(1)  36Geo.3.  c.  85.s.  10.  stat.  181.    Dalt.  J.  c.  112.  p.  253. 

(2)  B.  8.  3  Ed.  1 .  deVictu.  Rast.  tit. Weights. 

(3)  8.  9.  div.  7. 

(4)  s.  10.  (6)  Dalt.  c.  112.  p.  253. 

(5)  Burn,  J.  tit.  Mill.    1  Hawk.  (7)  Id. 
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there,  the  miller  is  not  Irestrained  to  any  certain  toll,  but  the 
persons  who  wiU  Bave  their  com  ground  there  must  comply 
with  the  miller's  demands ;  and  wliatsoever  he  takes,  it  is  not 
extortion,  because  it  is  the  voluntary  agreement  of  the  parties  (1). 
In  some  places  the  tenants  are  bound  to  have  their  com  ground 
the  lord's  mill  (2).  In  an  action  on  the  case  for  erecting  a  mill, 
the  lord  declared  upon  a  custom  for  all  the  inhabitants  to  grind 
at  his  mill,  and  that  the  defendant  had  built  a  mill  there  con* 
trary  to  the  custom,  and  this  was  adjudged  a  good  custom ;  and 
suit  to  a  mill  may  be  by  reason  of  tenure  or  service,  and  also  by 
custom,  and  so  may  well  bind  strangers  (S).  A  newly  erected 
house  within  the  precincts  is  within  the  custom  of  multure,  and~ 
none  may  grind  elsewhere,  except  in  case  of  excessive  toll,  or 
that  the  grist  cannot  be  ground  in  convenient  time.  (4) 

The  owners  of  mills  are  protected  in  the  ez\)oyment  of  their 
property  by  several  statutes,  by  which  the  penalty  of  death  is 
annexed  to  the  ofience  of  wilfully  setting  on  fire  or  demolishing 
them.     Lord  EUenborough's  act  provides  this  punishment,  for 
wUfuUy,  maliciously,  and  unlawfully  setting  fire  to  any  house  or 
mill,  &c.  whether  it  is  in  the  possession  of  the  person  setting  fire 
to  it,  or  of  any  other  person,  «or  body  corporate,  with  intent  to 
injure  or  defraud  his  Majesty  or  any  of  his  subjects  (5).     On  a 
prosecution  under  this  statute,  where  the  fact  of  setUng  fire  to 
the  mill  appeared  from  the  prisoner's  confession,  but  the  wit- 
nessess  for  the  prosecution,  who  were  the  clerks  of  the  owner  of 
the  mill,  stated  that  the  prisoner  was  a  harmless  ino£Pensive  man, 
that  there  had  never  been  any  quarrel  or  disagreement  between 
him  and  his  master  or  any  of  the  clerks,  and  that  they  were  not 
aware  of  any  motive  which  could  induce  him  to  do  the  act,  the 
judges  thought,  after  the  prisoner  had  been  respited  in  order 
that  their  opinion  might  be  taken,  that  the  ofience  came  within 
the  act,  as  burning  a  mill  under  such  circumstances  must  neces* 
sarily  have  been  done  with  an  intention  to  injure,  though  the 
principal  object  of  the  statute  was  to  comprise  the  cases  of  a 
person's  burning  the  house,  &c.  or  mill  of  which  he  was  tenant 
or  owner,  to  the  injury  of  his  landlord  or  neighbour,  or  to  de- 
fraud the  insurance.     Sentence  of  death  was  accordingly  passed 


(1)  Per  Holt.   C.   J.      1    Ld. 
Raym.  149. 

(2)  Vin.  Ab.  Mill,  i     2  Saund. 
112. 

(3)  Hix  V.  Gardine     ,  2  Bulst. 


195.      See  also   Com.  Dig.    tit. 
Droit,  H. 

(4)  Hardr.  177."  3  Burn,  J. 
tit.  Mill. 

(5)  43  Geo.  3.  c.  58. 
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upon  the  prisoner ;  but  he  was  afterwards  pardoned  on  condition  Bread. 
of  being  imprisoned  one  year  and  kept  to  hard  labour  in  the  house  ***'*^'»  ^^' 
of  correction  (1).  The  stat  52  Geo.  3.  c.  ISO.,  after  reciting  the 
9  G.  I.  c.  22^  9  G.  3.  c.  29.,  41  G.  3.  c.  24.,  and  43  G.  3.  c.  58., 
and  that  it  was  expedient  and  necessary  that  more  effectual  provi- 
sions should  be  made  for  the  protection  of  property  not  within  the 
provisions  of  diose  acts,  ordains,  that  every  person  who  shall 
wilfully  and  maliciously  burn  or  set  fire  to  any  buildings,  erec- 
tions^ or  engines  used  or  employed  in  the  carrying  on  or  conduct- 
ing of  any  trade  or  manufactory,  or  any  branch  or  department  of 
any  trade  or  manufactory  of  goods,  wares,  or  merchandizes  of  any 
kind  or  description,  or  in  which  any  goods  shall  be  warehoused 
or  deposited,  shall,  upon  being  lawfully  convicted,  be  adjudged 
guilty  of  felony  without  benefit  of  clergy  (2) ;  and  it  enacts, 
diat  if  any  persons  uhlawfully^  riotously^  and  tumultuously 
assembled  together  in  disturbance  of  the  public  peace^  shall 
unlawfiiUy  and  with  force  demolish  or  pull  down,  or  begin  to 
demolish  or  pull  down,  any  erection  (3)  and  building,  or  en- 
gine used  or  employed  in  carrying  on  or  conducting  any  trade 
or  manufactory  of  goods,  wares,  or  merchandize  of  any  kind  or 
description  whatsoever,  or  in  which  any  goods,  wares,  or 
merchandize  shall  be  warehoused  or  deposited,  that  then  every 
such  demolishing  or  pulling  down,  or  beginning  to  demolish  or 
poll  down,  shall  be  adjudged  felony  without  benefit  of  clergy, 
and  the  offenders  therein  shall  be  adjudged  felons,  and  shall 
suffer  death,  as  in  cases  of  felony,  without  benefit  of  clergy  (4). 
The  person  or  persons  injured  or  damnified  by  such  demolish- 
ing or  pulling  down  wholly  or  in  part  of  any  such  erection^ 
building,  or  engme  as  aforesaid,  are  entitled  to  recover  the  value 
of  such  erection,  building,  or  engine,  and  of  the  machinery  be- 
longing thereto,  or  used  therein,  which  shall  be  destroyed  in 
such  demolishing  as  aforesaid,  or  the  amount  of  the  damage 
which  may  be  done  to^any  such  erection,  building,  or  engine,  or 
machmery  aforesaid,  in  such  tumultuous  and  riotous  demolish- 
ing in  part  as  aforesaid ;  and  such  value  and  damage  shall  and  may  • 
be  recovered,  levied,  raised,  and  reimbursed  in  such  manner  and 
form,  and  by  such  ways  and  means  as  are  particularly  provided, 
directed,  or  referred  to  in  the  1  G^.  1.  stat.  2.,  in  respect 'of  the 


(1)  Farrington's  case,  1  Burn's  (3)  See  Hiles   v.  Shrewsbury, 
Justice,  419.   tit.  Burning,  Stoff.  3  East,  457. 

Sum.  Ass.  181 1.  (4)  52  Giro.  3.  <ft  140.  s.  2. 

(2)  52  Geo.  3.  c.  130.  s.  1 . 
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several  descriptions  of  buildings  therein  mentioned  (1).  No 
person  or  persons  shall  be  enabled  to  recover  any  damages  by 
virtue  of  this  act^  unless  he  or  they  by  themselves  or  by  their 
servants^  within  two  days  after  such  damage  or  injury  done  him  or 
them  by  any  such  offender^  shall  give  notice  of  the  ofience  unto 
some  of  the  inhabitants  of  some  town^  village^  or  hamlet  near 
unto  the  place  where  any  such  fact  shall  be  committed,  and  shall, 
within  four  days  after  such  notice,  give  in  his,  her,  or  their 
examination  upon  oath,  or  the  examination  upon  oath  of  his, 
her,  or  their  servant  or  servants  that  had  the  care  of  his  or  their 
erections,  buildings,  engines,  or  machinery  so  destroyed  or 
damaged  as  aforesaid,  before  any  justice  of  the  peace  of  the 
county,  liberty,  or  division  where  such  fact  shall  be  committed, 
inhabiting  within  the  said  hundred  where  the  said  fact  shall 
happen  to  be  committed,  or  near  unto  the  same,  whether  he  or 
they  do  know  the  person  or  persons  that  committed  such  (act,  or 
any  of  them ;  and  if,  upon  such  examination,  it  be  confessed  that 
he  or  they  do  know  the  person  or  persons  that  committed  the 
said  fact,  or  any  of  them,  that  then  he  or  they  so  confessing  shall 
be  bound  by  recognizance  to  prosecute  such  ofiender  or 
offenders  by  indictment  or  otherwise,  according  to  the  law  of 
this  realm:  provided  that  no  person  who  shall  sustain  any 
damage  by  reason  of  any  offence  to  be  committed  by  any 
offenders  contrary  to  the  act,  shall  be  thereby  enabled  to  sue  or 
bring  any  action  against  any  inhabitants  of  any  hundred  where 
such  offence  shall  be  committed,  except  the  party  or  parties  sus- 
taining such  damage  shall  commence  his  or  their  action  or  suit 
within  one  year  next  after  such  offence  shall  be  committed ;  but 
this  notice  may,  in  Scotland,  be  given  to  the  sheriff  or  steward 
depute  or  substitute  of  the  county  or  stewartry  where  such  fact 
shall  happen  to  be  committed,  in  order  that  such  measures  may 
be  taken  as  the  law  of  Scotland  prescribes  in  such  cases.  (2) 

In  the  case  of  the  demolition  of  the  works  of  mills,  the  de- 
termining whether  the  works  destroyed  belonged  to  the  mill  or 
were  independent  of  it,  forms  a  question  for  the  jury,  whose 
finding  will  be  conclusive  of  that  fact  (3).  In  an  action  against 
the  hundred,  founded  on  the  41  Geo.  S.  c.  24.,  to  recover  the 
damage  sustained  by  the  demolishing  of  mills,  it  is  not  necessary 


(1)  52  Geo.  3.  c.  140.  s.  3. 

(2)  8.  4. 


(3)  Riishforth  v.  Beatson.    Dy- 
son V.  Beatson,  i  Price  ii.  343. 
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to  aver  that  the  demolition  was  felonious  (1 ).    To  recover,  under 
the  52  Geo.  S.  c.  1 30.,  the  value  of  premises  feloniously  de- 
stroyed, which  belonged  to  several  partners  in  trade,  three  of 
whom  were  present  when  the  &ct  was  committed,  the  examina- 
tion of  one  of  the  firm  upon  his  oath,  but  without  stating,  that, 
to  the  best  of  his  belief,  die  others  had  no  knowledge  of  the  per- 
son who  committed  the  fact,  is  insufficient  (2).     The  offence  of 
burning,  though  specifically  mentioned  in  a  clause  of  the  statute 
as  distinct  from  a  demolishing  or  pulling  down,  is  included  in 
the  latter  terms.     It  seems  that  a  staith,  which  is  a  place  of  de- 
posit for  coals,  is  an  erection,  building,  or  engine  within  the 
meaning  of  the  1st  and  2d  sections  of  the  52  Geo.  3.  c.  130.(3) 
Tlie  occupier  of  a  mill  may  maintain  an  action  for  forcing  back 
water  and  injuring  his  mill,  although  he  has  not  enjoyed  it  pre- 
cisely in  the  same  state  for  twenty  years ;  and  it  is  no  defence 
to  such  an  action,  that  the  occupier  had,  within  a  few  years, 
erected    in  his  mill  a  wheel  of  different  dimensions,  but  re- 
quiring less  water  than  the  old  one,  although  the  declaration 
stated  the  plaintiff  to  be  possessed  of  a  mill,  without  alleging  it 
to  be  an  ancient  mill.  (4) 


Bbbao. 
MiLUi  etc. 


As  to  the  ingredients  to  be  used  by  the  brewer  or  dealer  in  Brkwc r. 
or  retailer  of  beer,  it  is  required,  by  the  S6  Geo.  3.  c.  58.,  that 
he  shall  not  have  in  his  possession,  or  use  in  worts  or  beer, 
any  liquor,  &c.  for  darkening  the  colour,  except  brown  malt, 
ground  or  unground,  as  commonly  used  in  brewing;  nor  any  iigredientr; 
melasses,  honey,  liquorice,  vitriol,  quassia,  coadus  India^  grains 
of  paradise,  guinea  pepper,  or  opium,  as  a  substitute  for  malt 
or  hops.  Penalty,  j^200 ;  besides  the  forfeiture  of  the  noxious 
ingredients,  the  beer,  and  the  vessels  containing  them  (5).  A 
jS500  penalty,  besides  forfeiture  of  the  materials,  is  also  incurred 
by  any  druggist  or  other  person  who  supplies  these  ingredients 
for  the  brewer  (6) .    These  penalties  may  be  recovered  or  mi- 


(1)  Beatson  v.  Rushforth,  7 
Taunt.  45.  2  Marsh,  362.  3 
Price,  ^9.  S.  C. 

^2)  Neshani  v.  Armstrong,  1 
Barn.  &  Aid.  146.  1  Holt,  466. 
S.  C. 

(3)  Nesham  v.  Armstrong,  1 
HoU,  C.  N.  P.  466. 

(4)  Saunders  v.  Newman».  ] 
Barn.  &  Aid.  258. 

(5)  56  Geo.  3.  c.  58.  s.2.,  which 

u 


repeals  5 1  Geo.  3.  c.  87.  See  ante, 
1  vol.  822^  3. ;  and  as  to  exportation, 
id.  595.  600,  1.,  and  see  penalties 
by  10  &  1 1  W.3.  c.  21.  8.34. ;  and 
as  to  notice  to  excise  before  de- 
livering out  beer,  see  15  Car.  2. 
c.  11.;  and  mixing  after  it  is  de- 
livered out,  7  &  8  W.3.  C.30. 
8. 23. ;  and  mixing  by  the  retailer, 
22  &  23  Car.  2.  c.  5.  s.  11. 
(6)  56  Geo.  3.  c.  58.  s.  3. 
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Brkwbr  and    tigated  as  excise  penalties  are«  or  by  action' of  debt^  one-half  to 

the  king  and  the  other  to  the  informer  (1).  The  public  interest 
Casks  and  dif-  ^^  ^^^  protected  by  various  statutes,  which  regulate  the  size  of 
fereiii  sorts  of  the  cosk  in  which  beer  is  allowed  to  be  sold.  To  prevent  im- 
positions, it  is  required,  by  a  stat.  23  Hen.  8.  c.  4.,  that  no 
brewer  shall  use  the  trade  of  a  cooper,  nor  make  casks  for  his 
own  use.  He  may,  however,  keep  one  or  two  servants  to  amend 
or  hoop  casks  (2).  Every  barrel  for  beer  is  required,  by  statute, 
to  contain  S6  gallons;  a  kilderkin,  18  gallons;  a  iirkin,  9  gal- 
lons: a  barrel  for  ale,  32  gallons;  a  kilderkin,  16  gallons;  a 
firkin,  8  gallons.  And  no  cooper  can  make  any  other  vessel  for 
beer  or  ale  of  any  greater  or  less  number  of  gallons,  unless  he 
cause  to  be  marked  ostensibly  upon  it  the  number  of  gallons 
which  it  contains  (3).  By  stat.  59  Geo.  3.  c.  53.,  after  reciting 
that,  by  the  42  Geo.  3.  c.  38.,  it  was  amongst  other  things  enacted, 
that  all  beer  or  ale  above  the  price  of  i6s.  the  barrel,  exclusive  of 
the  duties,  should  be  deemed  strong  beer  or  ale ;  and  all  beer  at 
or  under  that  price,  table  beer;  and  tbat  it  is  expedient,  during 
the  continuance  of  the  duties  now  imposed  upon  malt,  to  permit 
brewers  of  table  beer  to  increase  the  price  as  therein  mentioned, 
— it  is  enacted,  that  all  beer  and  ale  above  the  price  of  IBs*  the 
barrel  (exclusive  of  the  duties)  shall  be  deemed  strong  beer  or 
ale,  and  all  beer  of  that  price,  or  under  it,  table  beer  (4).  As 
soon  as  table  beer  is  cleansed  and  put  into  casks,  each  cask  is 
required  to  be  marked  with  the  capital  Roman  letter  T,  of  the 
length  of  four  ihches  at  least  (5) ;  and  such  beer  shall  be  kept 
in  a  separate  storehouse  or  cellar  from  any  other  beer  (6). 
Penalty,  ^50.  Nor  shall  any  table  beer  be  put  into  any 
vessel  containing  more  than  three  barrels,  except  for  the  pur- 
pose of  preserving  such  vessel  in  a  state  to  receive  strong  beer ; 
but  no  strong  beer  shall  be  put  into  such  vessel  until  the  whole 
of  the  small  beer  is  taken  out,  to  the  satisfaction  of  the  proper 
officer  of  excise  (7).  Nor  is  any  strong  beer  to  be  mixed  with 
table  beer  or  water  in  any  vessel  whatsoever,  except  in  a  known 
and  entered  guile  tim,  working  tun,  or  fermenting  tun  (8).    Also, 


(1)  56  Geo.  3.  c.  58.  s.  4.  nalty  jg50.     See  22  Geo.  3.  c.  68. 

(2)  23  H.  8.  0.  4.  s.  10  and  12.  s.  7. 

(3)  23  H.  8.    c.  4.   s.  2.;   and        (6)  s.  10.     See22Geo.3.  c.68, 
see  indictment  on  this  statute  for  s.  8. 

selling  beer   short  of     measure,         (7)  s.  11. 

3  Chit.  Crim,  L.  1004.  (8)  s.  13.     See  2  Geo.  3.  c.  14. 

(4)  .59  Geo.  3.  c.  53.  s.  25.  s.  2.     7  &  8  W.  3.  c.  30. 

(5)  42  Geo.  3.  c.  3S.  s.  9.  Pe- 
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that  no  brewer  shall  keep  any  other  conveyance  or  communica-    Beewbk  and 
tion  from  any  copper,  except  the  regular  discharge  pipes,  on  pfdn 
offorreitingjS200.(l) 

The  statute  17  Geo.  3.  c.  42.  provides,  with  respect  to  the    Bricks  ahp 
price  of  hrickz  and  tUez^  that  all  contracts  by  any  brickmaker^ 
or  person  concerned  in  making  bricks  or  tiles  for  sale>  for  engross-  Price, 
ing  bricks  and  tiles,  or  for  restraining  the  free  selling  of  the  same, 
or  for  limiting  or  fixing  the  price,  shall  be  void :  a  person  con- 
cerned is  liable  to  a  penalty  of  jf  20,  or  if  a  servant  £\%  re- 
coverable by  action  of  debt ;  half  to  the  informer,  and  half  to  the 
poor  (2).     The  same  statute  also  provides,  with  respect  to  the  Sise  of  Bricks, 
size  and  dimensions  of  bricks  or  pantiles  (S),  that  all  bricks  made  ^* 
for  sale  in  England  shall,  when  burnt,  be  not  less  than  8^  inches 
long,  2\  inches  thick,  and  four  inches  wide ;  and  pantiles,  not 
less  than  13^  inches  long,   %\  inches  wide,   and  half  an  inch 
thick  (4),  under  the  penalty  of  20s.  for  every  1,000  bricks,  and 
lOs.  for  every  1,000  pantiles ,  and  so  proportionably  for  a  greater 
or  less  number  (5).     And  where  a  person  sold  and  delivered 
bricks  of  less  than  the  statutable  size,  it  was  held  that  he  could 
not  recover  the  price,  although  the  buyer  had  received  and  used 
them  (6).  It  is  also  provided,  that  the  size  of  the  sieves  or  screens 
for  sifting  or  screening  sea-coal  ashes  to  be  mixed  with  brick 
earth  in  making  bricks,  shall  not  exceed  one  quarter  of  an  inch 
between  the  mashes  (?)•     The  act  directs  that  no  penally,  in 
respect  of  the  dimensions  of  bricks  or  tiles,  shall  be  recovered, 
unless  the  information  be  laid  within  one  month  after  the  sale  or 
delivery  thereof  (8);  and  that  all  penalties  and  forfeitures  as  to 
which  no  other  direction  is  given,  shall  be-recovered  before  one 
justice,  on  proof,  by  confession  or  oath  of  one  witness,  the  oath 
to  be  administered  gratis ;  to  be  levied  by  distress,  and  distributed 
one-half  to  the  informer,  and  half  to  the  poor;  smd  for  want  of 
distress  the  offender  may  be  committed  for  two  months,  unless    ^ 
the  money  be  sooner  paid  (9).     An  appeal  is  given  to  the  ses- 
sions, after  notice  given  and  recognizance  entered  into ;  but  no 
certiorari  is  allowed,  nor  can  the  proceedings  be  quashed  for 

(1)  42  Geo.  3.  c.  38.  s.  15.  (4)  17  Geo.3.  c.42.  s.  1. 

(2)  17  Geo.3.  c.42.  s.4.  (5)  Id.  s.  2, 

(3)  And  see  the  old  statutes  (6)  Law  v.  Hodson,  11  East, 
which  expired  in  1773,  12  Geo.  1 .  300. 

c.35.  2Geo.  2.  c.  15.  3  Geo.  2.  (7)  17  Geo.3.  c.42.  8.3. 
c.  22.  9  Geo.  3.  c.37.  10  Geo.  3.  (8)  17  Geo.  3.  c.  42.  s.  7. 
C.49.  ^  (9)17  Geo.3.  c.42.  s. 5. 

u  4? 
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Bricks  and  want  of  form  (1).  An  old  statute  of  17  Edw.  4.  c.  4.  requires 
that  every  person  using  the  occupation  of  mating  the  tile  called 

Quality  an(|  Size  plain  tile  (otherwise  Cfdled  thak  tile),  ro^  tile  or  cres  tile,  comer 
I  es,  etc.  ^. j^^  ^^ J  gutter  tile,  shall  make  it  good,  seasonable,  and  sufBcient, 
and  well  whited  and  annealed.  And  the  earth  whereof  any  such 
tiles  shall  be  made,  shall  be  digged  and  cast  up  before  Nov.  1st 
next,  before  they  shall  be  made ;  and  stirred  and  turned  before 
Feb.  Ist  next  following ;  and  not  wrou^t  before  March  1st  next 
after ;  and  the  same  earth,  before  it  be  put  to  making  of  til^ 
shall  be  truly  wrought,  and  hied  from  stones ;  and  the  veins 
called  malin  or  marie,  and  chalk,  lying  commonly  in  the  ground 
near  to  the  land  convenient  to  make  tile,  after  the  digging  of 
the  said  earth  whereof  any  such  tile  shall  be  made,  shall  be  well 
severed  from  the  earth  of  which  the  tile  shall  be  made.  And 
every  such  plain  tile  so  to  be  made  shall  be  10}  inches  long,  6^ 
inches  broad,  and  half  an  inch  and  a  quarter  thick ;  roof  tile  or 
cres  tile  IS  inches  long,  half  an  inch  and  half  a  quarter  thick, 
with  convenient  depth ;  gutter  die  and  cover  tile  10}  inches  long, 
with  convenient  thickness,  breadth,  and  deepness.  And  if  any 
person  shall  set  to  sale  any  such  tile  otherwise  made,  be  shall 
forfeit  to  the  buyer  double  value  of  the  tile^  and  make  fine  and 
ransom  at  the  king's  will ;  to  be  recovered  by  action  of  debt, 
with  costs;  and  also,  the  justices  of  the  peace,  and  every  of 
them,  may  hear  and  determine  offences  against  this  act,  who 
shall  assess  upon  the  offender  no  less  fine  than  for  every  100  plain 
tiles,  5s.;  for  every  100  roof  tile,  6s.  8d.;  and  for  every  100 
corner  or  gutter  tile,  2s.  This  statute  did  not  mention  patttiles, 
which  were  then  unknown,  and  which  have  been  provided  for  a^ 
we  have  seen  by  1  Geo.  8.  (2).     Every  maker  of  bricks  or  tiles 

PudL!(3)  ^  required  by  the  excise  laws,  under  a  penalty  of  ^100,  before 

he  begins  to  make  them,  to  leave  notice  in  writing  at  the  next 
excise  office  of  his  name  and  place  of  abode,  and  of  his  sheds, 
workhouses,  or  other  places  of  making  (4>).  Duties  are  imposed 
upon  both  these  articles  (5),  but  tiles  for  draining  land  are  ex- 
empt by  several  statutes  from  all  duties  (6).  The  exemption  is 
also  extended  to  tiles  which  are  necessary  for  the  **  foundations 

(1)  17  Geo.  3.  c.  42.  a.  8.  c.  14,   15.  — 41  Geo.  3.  c.  91.— 

(2)  Burn,  J.  tit.  Bricks.  42  Geo.  3.    c.  93.  —  43  Geo.  3. 

(3)  Ante,    1   vol.  840  to  842.  c.  69.  —  45   Geo.  3.    c.  30.  — 
833.-  46  Geo.  3.  c.  138. 

(4)  24  Geo.  3.   c.  24.  sess.  2.  (C)  34Geo.3.c.  15.— 42Geo.3. 
8.  4.  c.  93.  _  46  Geo.  3.    c.  138,  — 

(5)  24  Geo. 3.  c. 24.-25 Geo.  3.  55  Geo.  3.  c.  1/6, 
C.66.— 34Geo.3.  c.l5..-^7Geo.3. 
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and  support^'  of  such  drains,  according  to  the  following  descrip-  Bricks  and 
tion :  <^  Flat  tiles  not  exceeding  one  inch  in  thickness^  each  Tiles. 
thereof  having  at  one  end  a  Bemicircnlat  projection,  and  at  the 
other  a  semicircular  arch  or  indent,  such  projection  and  arch 
being  portions  of  circles  of  equal  diameters;  and  each  such  tile 
being  also  not  less  than  nine  inches  in  length,  and  not  exceeding 
seven  inches  in  breadth ;  such  flat  tiles  being  also  perforated  with 
circular  holes,  each  thereof  being  not  less  than  two  inches  in 
diameter,  and  the  sum  of  the  areas  of  such  boles  in  such  flat  tile 
amounting  to  not  less  than  a  quarter  part  of  the  surface  or  super- 
ficial content  of  such  flat  tile;  and  no  such  flat  tile  being  fit  or 
proper  lbr<he  purpose  of  being  used  in  buUding,  or  in  the  roof 
or  covering  of  any  house,  shed,  or  other  building  whatever.*'  (1 ) 

A  person  who  carries  on  the  trade  of  a  brickmaker  may  be-  Brickmaker. 
come  liable  to  the  operation  of  the  bankrupt  laws.  It  has  been  ^•°^™i*- 
decided  that  a  man  who  deals  in  bricks  made  of  earth  taken 
from  the  waste  without  any  licence  from  the  lord,  to  whom 
he  afterwards  pays  a  consideration,  is  a  trader  (2).  But 
whether  a  man  who  makes  bricks  for  sale  upon  land  demised 
to  him  for  a  term  of  years,  and  sells  them,  b  a  trader,  seems  to  be 
unsettled  (3).  In  a  late  case,  however,  it  was  decided,  that  if  a 
person  carry  on  the  business  of  a  brickmaker,  upon  an  estate  in 
which  he  has  no  interest,  and  such  an  estate  is  afterwards  devised 
to  him,and  he  after  such  devise  continue  such  business  as  a  brick- 
maker,  by  working  the  clay  on  the  land,  he  is  not  a  trader  (4>). 
It  is  said  that  no  tithe  is  due  of  common  right  of  bricks,  because 
they  are  made  of  the  earth.  (5) 

The  provisions  with  respect  to  Indter  and  cheese  are  divisible    Butter  and 

•  Cheese* 

into  two  parts,  viz^  1st,  those  that  relate  to  vessels  for  containing 
butter  and  the  marks  upon  them,  and  to  the  packings  weight,  and 
goodness  of  butter ;  2dly,  to  the  shipping  of  butter  and  cheese  for 
London  (6).   By  stat  36  Oeo.  3.  c.  86.,  it  is  provided  that  every 

(1)  55  Geo. 3.  c.l 76.  (6)  Burn,  J.    tit.  Butter  and 

(2)  Exparte  Harrison,  I  Brown,  Cheese,  ^s  to  ihe  butter  trade  in 
173.  1  T.  R.  34.  7  East,  442.  York,  see  8  Geo.  1.  c.  27.  and  in 
Cooke,  52.     1  Mont.  Bpt.L.  10.  New  Malton,    17  Geo.  2.  c.  28. ; 

(3)  Wells V. Parker,  IT.  R.34.  and  as  to  duties,  see  56  Geo. 3. 
Cooke,  52. ;  but  see  Sutton  v.  c.  25.  and  c.  26. ;  and  as  to  the 
Weeley,  7  East,  446.                    .  butter    trade     in    Ireland,     see 

(4)  Sutton  y.  Weeley,  7  East,  52  Geo.  3.  c.  134.  and  53  Geo.  3. 
443.  C.46. ;  and  in  Cork,  see  53  Geo.  3. 

(5)  Stoutfield's  case,  2  Mod.  c.lxx. ;  and  see  2  Burr.  1173.  iu 
77,     Bac.  Abr.  tit.  Tithe:$.  which  it  was  held  thut,  under  au 
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Butter  and    ooopcT  OT  Other  pevBOD  who  shall  Budce  any  remd  for  the  pack- 
ing of  batter,  shall  make  the  same  of  good  and  well  seasoned 
timber^  and  ti^t  and  not  leaky,  and  shall  groove  m  the  heads 
and  bottoms  thereof,  and  every  soch  vessel  shall  be  a  tub,  firkin, 
or  half  firkin,  and  no  other,  and  shall,  when  delivered  by  such 
cooper  or  perscm  making  the  same,  be  of  the  weight  and  pro- 
portian,  and   capable  of  containing   the  several  -quantities  of 
bntter  herein-after  mentioned,  viz.   every  tub   shall  weigh  of 
itself  including  the  top  and  bottom,  not  less  than  1  libs,  nor  more 
than  15  lbs.  avoirdupois  weight,  and  neither  such  top  nor  bottom 
shall  be  more  than  five  eighths  of  an  inch  thick  in  any  part  thereof 
and  shall  be  capable  of  containing  84lb.  average  of  butter,  and 
'    not  less ;  every  firkin .  shall  weigh  of  itself  including  the  top  and 
bottom,  not  less  than  7  lbs.  nor  more  than  1 1  lbs.,  and  neither  the 
top  nor  bottom  shall  be  more  than  fbur-eighths  of  an  inch  thick  in 
any  part,  and  it  shall  be  capable  of  containing  not  less  than  56lbs. 
of  butter;  and  every  half  firkin  shall  weigh  of  itself  including 
the  top  and  bottom,  not  less  than  4  lbs.  nor  more  than  6  lbs.,  and 
neither  the  top  nor  bottom  shall  be  more  than  three-eighths  of 
an  inch  thick  in  any  part,  and  it  shall  be  capable  of  contain- 
ing not  less  than  28  lbs.  of  butter,  on  pain  of  forfeiture  by  the 
cooper  or  other  person  making  the  same,  of  lOs.  for  every  such 
vessel  (1).     The  avoirdupois  weight  is  that  by  which  the  sale  of 
'  butter  is  regulated,  and  a  custom  in  a  particular  place,  that  every 
pound  of  butter  shall  weight  ISozs.  is  bad,  being  contrary  to 
the  express  provisions  of  the  legislature,  the  object  of  which  is 
to  establish  a  unifi^rmity  of  weights  and  measures  (2)  ;^but  it  has 
never  been  decided  that  a  custom  to  sell  by  a  lump  of  a  particu- 
lar weight  exceeding  16  ounces  is  invalid  in  law.    The  statute 
requires  also,  that  every  such  maker  of  vessels,  before  any  vessel 
shall  go  out  of  his  possession,  shall  on  the  outside  of  the  bottom, 
with  an  iron,  brand  his  christian  and  surname  at  full  length  in 
permanent  and  legible  letters,  together  with  the  exact  weight  or 
tare  thereof,  on  the  like  penalty  (S).  And  every  such  maker  shall 
moreover,  mark  in  like  manner,  in  addition  to  his  name^  his  place 

\ 

old  statute,  since  repealed,  export*  and  see  9  Hen.  6.  c.  8.,  an  old  act 

iDg  butter  from  Irdand  to  Lisbon,  as  to  cheese.    The  existing  pro- 

and  thenee  to  England,  was  not  yisions  are  stated  in  the  text, 
an  importation  into  England  from  (1)  36  Geo.  3.  c.  86.  s.  1. 
Ireland,  no  fraud  being  found  ;         (2)  Noble  v.  DurelU   3  Term 

and  see  the  13  &  14  Car.  2.  c.  26.  Rep.  271.  4  T.  R.  314.  750. 
and  4  W.  &  M.  c.  7.,  in  part  re-  (3)  36  Geo.  3.  c.  86.  s.  2. 
pealed  by  36  Geo.  3.  c*  87*  s.  19. ;  « 
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of  abode  or  dwdliii^  in  the  kilomng  nuomer ;  viz.  if  hie  dwell  in    Butter  and 
a  city  or  market  town,  then  the  name  thereof  ^  if  in  a  village^  town-      c>>  ■<•*• 
sUp^  liberty,  hamlet,  or  other  diTiaion  of  a  parish,  then  the  name 
of  the  parish  wherein  the  same  is  situate^  and  if  in  an  eztm- 
parochial  place,  then  the  name  of  the  next  adjoining  parish,  on 
pain  of  forfeiting  10s.  for  every  de&ult  therein  (1).    And  every 
factor  or  agent  for  buying  or  selling  butter  for  others  who  shall 
buy,  sell,  or  o£fer  to  sale,  or  have  in  his  custody  for  sale,  or  shall 
order,  consign,  forward,  or  send  any  vessel  containing' butter  for 
sale,  which  shall  not  he  made  and  externally  marked,  and  have  the 
butter  therein  imprinted,  according  to  law,  shall  forfeit  20s.  (8). 
And  every  cheesemonger  or  seller,  or  dealer  in  butter  on  his  own 
account,  who  shall  ofier  for  sale,  or  have  in  his, possession  for 
sale,  any  vessel  containing  such  butter  which  shall  not  be  exter- 
nally marked  as  aforesaid,  shall  forfeit  10s.  (3).     As  to  the  pMkmg  of 
packing  of  butter,  it  is  provided  by  the  stat.  36  Geo.  3.  c.  86.,  ^^*^^' 
none  of  the  provisions  of  which  however  extend  to  paddng 
butter  in  any  vessel  not  capable  of  containing  more  than  j£l4  (4), 
that  every  dairyman  jor  other  person  packing  butter  for  sale, 
shall  pack  the  same  in  vessels  made  and  marked  as  just  alluded 
to,  and  no  other,  and  shall  properly  soak  and  season  the  vessela 
before  packuig ;  and  when  so  soaked  and  seasoned,  shall  on  the 
bottom  thereof  on  the  inside,  and  on  the  top  on  the  outside,  with 
aniron,  brand  his  christian  name  and  his  surname  at  foil  length 
in  permanent  and  l^ble  letters,  and  also  on  the  outside  of  the 
top  and  on  the  bouge  or  body  thereof,  the  true  weight  or  tare  of 
the  empty  vessels  when  seasoned;  and  also  his  name  in  like 
manner  on  the  bouge  or  body  across  two  difibreht  staves  at  least, 
to  prevent  such  staves  from  being  taken  out  and  changed ;  and  also 
shall  distinctly  and  at  length  imprint  his  christian  name  and  sur- 
name upon  the  top  of  the  butter  contained  in  every  such  vessel 
when  so  filled,  on  pain  of  forfeiting  ^6  for  every  defitult 
thereof  (5).     A^  person  packing  butter  for  sale,  is  also  required 
to  pack  in  every  tub  not  less  than  eighty-four  pounds  (exclusive 
of  the  tare  of  the  cask),  of  good  and  merchantable  butter;  in  a 
firkin,  fifty-six  pounds ;  in  a  half  firkin  twenly-eight  pounds ;  and 
not  to  mix  or  pack  up  butter  which  is  old  or  corrupt  in  any  such 
vessel  with  that  which  is  new  and  sound,  nor  weigh  butter  with 
that  made  of  cream,  but  each  sort  of  butter  by  itself;  nor  can 

(1)  38  Geo.  3.  c,  73.  s.  1.  (4)  36  Geo.  3.  c.  86."  8. 16, 

(2)  Id.  8.  2.  (.5)  36  Geo.  3.  c.  86.  8. 3, 

(3)  Id.  S.3. 
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BuTTiR  AND    butter  be  lawfully  salted  with  great  salt  but  only  with  fine  salt,  nor 


Cmkese. 


anymore  be  mixed  with  butter;  penalty  j^5  (1).     It  is  also  re- 
quired^ that  every  cheesemonger,  dealer  in  butter,  or  other  per- 
son who  shall  sell  any  tub,  firkin,  or  half  firkin,  shall  deliver 
therein  the  full  quantity  aforesaid,  and  in  defiiult  shall  be  liable 
to  make  satisfiiction  for  what  is  wanting,  to  be  recovered  in  an 
action  on  the  case  with  costs  (2).    And  if  any  change,  alteration, 
fraud,  or  deceit  shall  be  used  or  practised  either  in  the  vessel 
wherein  butter  is  packed  for  sale  as  aforesaid,  or  in  the  butter 
itself,  whether  in  quantity,  quality,  weight,  or  otherwise,  or  in 
any  such  brands  or  marks  as  aforesaid,  or  in  the  staves  whereon 
the  same  shall  be  placed,  or  in  any  other  manner  howsoever 
after  the  packing  thereof  for  sale  as  aforesaid,  every  person  con- 
cerned therein  shall  forfeit  j^^'SO  for  every  such  ofience  (S). 
And  no  cheesemonger,  dealer,  or  Other  person   shall  repack 
for  sale  any  butter  in  any  such  vessel  as  aforesaid,  on  pain  of 
forfeiting  ^5  for  every  tub,  firkin,  or  half  firkin  so  repacked  (4*}. 
But  no  person  is  liable  to  penalties  for  using  any  such  vessel 
(after  the  British  butter  packed  therein  has  been  taken  out),  for 
the  repacking  for  sale  any  foreign  butter,  who  shall  first  entirely 
cut  out  or  effiice  the  names  dl  the  original  dairyman,  farmer,  ot 
seller  of  butter,  leaving  the  name  and  tare  of  the  cooper,  and 
the  tare  of  the  original  dairyman,  farmer,  or  seller  thereon,  and 
shall  afterwards,  with  an  iron,  brand  his  name  in  words  at  length, 
and  the  words  ^*  foreign  butter''  in  permanent  and  legible  letters 
upon  the  bouge  or  body  of  of  every  such  vessel,  across  two  staves 
at  the  least,  to  denote  that  such  butter  is  foreign  butter  {5). 
A  penalty  of  ^40  is  imposed  on  counterfeiting  or  forging  the 
names  or  marks  above  alluded  to  of  the  owners  or  farmers,  or 
dairymen  (6).    All  penalties  above  jfi5  are  to  be  recovered  in 
the  courts  at  Westminster,  and  all  offences  against  the  act,  the 
mode   of  determining  which  is  not  therein-before  prescribed, 
and  where  the  penalties  do  not  exceed  Jf  5,  are  to  be  hecuxl  and 
determined  by  one  justice  of  the  county^  &c.  or  place  where  the 
ofiences  are  committed,  who,  on  proof  upon  oath  by  one  witness, 
may  levy  such  penalties  by  distress  and  sale  of  the  offender's 
goods,  returning  the  overplus,  afler  deducting  the  costs,  to  be  ap- 
plied to  the  use  of  the  informer;  and  for  want  of  such  distress, 
or  if  any  penalty  be  not  forthwith  paid,  the  offender  shall  be 


(1)  36  Geo.  3.  c.  86.  8.4.  (4)  Id.  8.7. 

(2)  36  Geo.  3.  c.  86.  s.  6.  (5)  36  Geo.  3.  c.  86.  s.  8. 

(3)  Id.  s.  5.  (6)  Id.  8. 9. 
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committed  to  the  gaol  or  house  of  oorrection  without  bail  for  Buttir  and 
not  exceeding  three  calendar  months  nor  less  than  twenly-  Cheise. 
eight  days^  unless  such  penalty  and  all  reasonable  charges  be 
sooner  paid  (!)•  A  form  of  conviction  is  given,  which  is  to  be 
transmitted  to  the  sessions ;  an  appeal  also  lies  to  the  sesdons. 
The  conviction  is  not  to  be  quashed  for  want  of  form»  nor  is  it  re- 
movable by  certiorari ;  the  prosecution  must  be  commenced  within 
four  months  (2).  In  a  case  which  occurred  a.  d.  1777,  it  was 
holden  that  an  information  qui  tam^  upon  the  old  stat  8  Geo.  1. 
c.  27*)  for  a  fraud  in  weighing  and  packing  butter,  exhibited  in 
the  sheriff's  court  at  York,  was  removable  into  the  King's  Bench 
by  writ  of  habeas  corpus  cum  coma  (3).  With  regard  to  the  ship- 
ping of  butter  and  cheese  for  London,  it  is  provided,  that  every 
warehouseman,  weigher,  searcher,  or  shipper  of  butter  and 
cheese,  shall  receive  all  butter  and  cheese  brought  to  him  for  the 
London  cheesemongersi  and  ship  the  same  without  undue  pre* 
ference,  and  shall  have  for  his  pains  25.  6d,  for  every  load ;  and 
if  he  make  default,  he  shall,  on  conviction  before  one  justice  on 
oath  of  one  witness,  or  confession,  forfeit  for  every  firkin  of  butter 
105.,  and  for  every  weigh  of  cheese  55.,  half  to  the  churchwar- 
dens and  overseers  for  the  use  of  the  poorj  and  half  to  the  in*- 
former,  to  be  levied  by  the  constable  by  distress  and  sal^  (4>) ; 
and  he  shall  also  keep  a  book  of  entry  of  receiving  and  shipping 
the  goods,  on  pain  of  forfeiting  25.  6d.  for  every  firkin  of  butter 
and  weigh  of  cheese,  to  be  levied  and  applied  in  like  manner, 
and  for  want  of  distress  to  be  committed  till  paid  (5).  A  master 
of  a  ship  refusing  to  take  in  butter  or  cheese  before  he  is  fully 
laden  (except  it  be  a  cheesemonger's  own  ship  sent  for  his  own 
goods),  (6)  shall  forfeit  for  every  firkin  of  butter  refused  Ss^  and 
for  every  weigh  of  cheese  2s.  6d.,  to  be  levied  and  applied  in  like 
manner  (7).  Persons  aggrieved  by  the  determination  of  the 
justice,  may  appeal  to  the  next  sessions,  giving  ^20  bond  with 
one  or  more  sureties,  to  the  party  to  pay  costs  (within  a  month 
after),  if  he  is  not  relieved  on  his  appeal  (8).  But  this  act  shall 
not  extend  to  any  warehouse  in  Cheshire  or  Lancashire.  (9) 


(1)  36  Geo.  3.  c.  86.  a.  10,  14.  (4)  4  W.  &  M.  c.  7.  s.  4. 
38  Geo.  3.  c.  73.  s.  4.  (5)  Id.  s.  5. 

(2)  36  Geo.  3.  c.  86.  s.  11,  12,  (6)  Id.  8.8. 
13.  (7)  Id.  s.  6. 

(3)  Hartley  v.  Hooker,  Cowp.  (8)  Id.  s.  10. 
523.               ■  (9)  Id.  §.9. 
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BoTfONi.  The  statntes  rdative  to  the  maldng  of  butfyms  relate  dither, 

Ist,  to  foreign  buttons,  or,  Sdly,  to  sudi  as  are  made  of  wood ; 

Foreign  Buttons,  or^  3<ily^  to  doth  buttouB ;  or,  4thly,  to  metdl  buttons.     1.  AH 

an     cna  ties,    jj^ir^^  buttons  are  prohibited,  and  a  penalty  of  jf  50,  besides 

the  finrfeiture  of  the  goods,  is  incurred  by  ofiering  them  to  sale ; 
and  the  importer  of  them  forfeits  «i6:'100,  besides  the  goods  them- 
selves; half  to  the  king,  and  half  to  the  informer  (1).  And  the 
statute  provides,  that  on  complaint  and  information  given  to  a 
justice  of  the  peace,  at  reasonable  times,  he  shall  issue  his  war- 
rant to  the  OHistable  to  enter  and  search  for  such  manufactures  in 
the  shops,  being  open,  or  warehouses  or  dwelling-houses  of  per- 
sons suspected  to  have  any  such  foreign  goods,  and  to  seize  the 
Wooden  same  (2)«    2«  No  person  shall  make,  sell,  or  set  on  any  buttons 

made  ofwood  only,  and  turned  in  imitation  of  other  buttons,  on 
pain  of  forfeiting  Ms*  a  dozen ;  half  to  the  king,  and  half  to 
him  who  shall  sue  in  any  court  of  record.  An  information 
having  been  exhibited  against  a  defendant  for  making  wooden 
buttons  contrary  to  the  statute,  a  special  verdict  was  found,  that 
all  the  button  was  of  wood,  but  that  there  was  in  it  a  shank  of 
wire ;  and,  after  argument,  judgment  was  given  for  the  king, 
namely,  that  this  was  a  button  of  wood,  notwithstanding  the 
shank,  which  is  no  essential  part  of  the  button ;  for  buttons  of 
Buttons  of  Serie  silk  and  hair  have  no  shanks  (S).  3.  By  the  8  Ann.  c.  6.  it  is 
or  othM- Stuff,     ftuther  provided,  that  no  person  shall  make,  sell,  set  on,  or  use, 

on  any  clothes,  any  buttons  or  button-boles  made  of  or  bound 
with  serge,  drugget,  frize^  camlet,  or  any  other  stufis  of  which 
clothes  are  usually  made,  on  pain  of  forfeiting  £S  for  every 
dozen ;  half  to  the  king,  and  half  to  him  who  shall  sue  in  any 
court  of  record ;  or,  on  complaint  to  two  justices  where  the 
matter  arises,  they  may  summon  witnesses,  and  levy  the  pe- 
nalty, returning  the  overplus ;  and  persons  aggrieved  by  their 
judgment  or  order  may  appeal  to  the  next  general  quarter  ses- 
sions (4).  So  by  the  4  Geo.  1.  c.  7«  it  is  enacted,  that  no  person 
shall  make,  sell,  set  on,  use,  or  bind,  on  any  clothes  (except 
those  made  of  velvet)  (5),  any  buttons  or  button-holes  made  of 

or  used  or  bound  with  cloth,  serge,  drugget,  frize,  camlet,  or 

-  -  *■        — 

(1)  13&14C.  2.    0.13.   s.  2.  (4}8Ann.c.6.;andseeUie8Ut. 
4  W.  &  M.  c.  10.  8.  2.  10  W.  &  M.  c.  2.  Penally  40b,  a 

(2)  13  &  14  C.  2.   c.  13.  s.  3.  dozen^  half  to  the  king,  and  half  to 
4  W.  &  M.  c.  10.  8.  3.  prosecutor,  in  court  of  record. 

(3)  R.  y.  Roberts,  1  Ld.Raym.  (5)  4G.  1.  c.  7.  s.  2. 
712. 
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any  stafik  that  dlothes. are  usually  made  of,  on  pain  of  40«.  for  BovfONi. 
every  dozen  of  such  buttons  and  button-holes)  or  in  proportion  for 
any  less  quantity  (1)^  to  be  determined  by  one  justice,  where  the 
ol^ce  shall  be  discoTered  or  the  ofiender  shall  inhabit,  on  oath 
of  one  witness,  in  three  months  after  the  offence  committed  (^), 
and  to  be  distributed  (charges  of  conviction  first  deducted)  hdf 
to  the  informer,  and  half  to  the  poor  of  the  parish  or  place 
where  the  offence  shall  be  discovered ;  if  not  paid  (being  law- 
fully demanded)  in  fourteen  days  after  conviction,  the  justice 
shall  issue  his  warrant  to  the  constable  where  the  ofiender  dwells 
or  can  be  founds  to  levy  it  by  distress  and  sale ;  and  where  no 
sufficient  distress  can  be  found,  he  shall  be  committed  to  die 
common  gaoLof  .the  county  or  place  where  he  shall  be  found, 
to  be  kept  to  hard  labour  for  three  calendar  months  (S)« 
Clothes  exposed  to  sale  witii  such  buttons  and  button-holes 
may  be  sdzed,  and  recovered  and  disposed  of  as  other  forfeitures 
under  the  statute  (4).  And  the  statute  declares^  although  rather 
unnecessarily^  that  the  same  provisions  shall  extend  to  persons 
being  in  a  gaol  or  house  of  correction,  or  who  shall  dwell  within 
the  rales  or  liberties  thereof,  or  in  any  other  privileged  place  (5). 
Tailors  or  other  persons  causing  their  apprentices  or  servants 
to  make  such  clothes,  subject  themselves  to  the  penalties  of  thb 
act  (6).  And  persons  sued  for  acting  under  its  provisions  may 
plead  the  general  issue,  and  give  tiie  i^ecial  matter  in  evidence ; 
and  if  the  plamtiff  be  nonsuited,  or  discontinue,  or  a  verdict  • 
pass  against  him,  the  defendant  is  to  recover  treble  costs  (?)• 
The  statutes  also  require  that  no  person  shall  use  or  i»ear,  on  using  or  veariog 
any  dotbes  (velvet  excepted)  (8),  any  such  buttons  or  button*  ^^^  Buttons. 
holes,  on  pain  of  forfeiting  405.  for  every  dozen  of  such  buttons 
or  button*holes,  or  in  the  like  proportion  for  every  less  quan- 
tity (9) ;  and  any  justice  of  the  peace  where  the  offence  shall  be 
committed,  or  the  offender  shall  inhabit,  shall,  on  complaint  or 
information  on  oath  of  any  credible  person  (in  one  month  afler  _ 
the  ofience  committed)  (10),  summon  the  party  accused,  and,  on 
his  appearance  or  contempt,  examine  the  matter,  and  on  due 
proof,  by  confession  or  oath  of  one  witness,  convict  the  offender; 
and  on  refusal  to  pay  when  demanded,  at  the  time  appointed  by 
the  justice,  cause  the  forfeiture  to  be  levied,  by  his  warrant,  by 

(1)  4  Geo.  1.  C.7.  s.  1.  (6)  Id.  s.  9. 

(2)  Id.  S.4.  (7)  Id.  8.7. 

(3)  Id.  8.5.  (8)  7Geo.  1.  st.  1.  c.  12.  s.5. 

(4)  Id.  8.  8.  (9)  Id.  8.  1. 

(5)  Id.  S.3.  (10)  Id.  8.4. 
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Bqttoni.      distress  and  sale^  and  the  overplus  to  be  returned,  one  moiety 

of  the  penalty  to  him  on  whose  oath  (1)  the  party  shall  be  con- 

Metii  Buttons,    victed,  and  the  other  moiety  to,  the  poor  of  the  parish  (2).     An 

appeal  lies  to  the  sessions  after  eight  days*  notice  ^ven  (S). 
4.  The  first,  and  indeed  the  only  act  of  parliament  to  regulate  the 
manufacture  of  metal  buttons,  vras  passed  in  the  year  1796(4). 
All  the  other  statutes  that  have  been  mentioned  (5)  were  passed 
for  employing  and  encouraging  the  consumption  of  raw  silk 
and  mohair  yam  (6).    At  the  time  of  passing  the  39  Greo.  3., 
the  manufacture  and  sale  of  metal  buttons  had  been  for  many 
years  a  great  branch  of  trade  in  this  kingdom;   but  the  in- 
crease of  the  manufacture  had  been  greatly  impeded  by  the 
fraudulent  practice  of  marking  buttons  as  **  gilt"  or  <<  plated," 
which,  in  fact,  were  not  so^  to  the  great  injury  of  the  purchaser 
and  of  the  fiiir  trader.     A  statute  was  therefore  passed  to  regu- 
late the  sale  of  metal  buttons ;  it  does  not  extend,  however,  to 
such  as  are  made  of  gold,  silver,  tin,  pewter,  lead,  or  mixtures 
of  tin  and  lead,  or  iron  tinned,  or  of  the  mixed  metals  called 
Bath  metal  or  white  metal,  or  of  either  of  those  metals  inlaid 
with  steel,  or  buttons  plated  upon  shell  or  sliells  (7J.      This 
statute  enacts,  that  no  person  who  shall  order  metal  buttons 
from  any  manufacturer  or  maker  thereof,  shall  direct  the  words 
"  gilt*'  or  "  plated^"  or  any  other  word,  letter,  figure,  mark, 
or  device,  indicating  the  quality,  to  be  marked  on  any  part 
thereof;  nor  any  word  or  device,  whether  the  same  do  or  do 
not  indicate  the  quality,  to  be  marked  on  the  under  side,  with- 
out at  the  same  time  ordering  such  buttons  to  be  gilt  with  gold, 
or  plated  with  silver;  and  that  no  person  shall  procure  or  pur- 
chase metal  buttons  so  falsely  marked,  knowing  the  same  not  to 
be  gilt  or  plated,  on  pain  of  forfeiting  the  buttons ;  and  also  £S 
for  any  quantity  exceeding  one  dozen,  and  not  exceeding  twelve 
dozen;  and  if  above,  after  the  rate  of  <sfl  for  every  twelve  dozen(8); 
and  also,  that  no  person  shall  make  any  such  marks  on  buttons, 
unless  they  are  bondjtde  plated  with  silver,  or  afterwards  gilt 
with  gold,  or  destroyed  before  being  sold ;  nor  place  upon  any 
such  buttons  having  the  word  ^<  gilt"  or  ^^  plated,"  or  any  other 
mark  indicating  the  quality,  on  any  part  thereof  (nor  on  the  under- 


( 1 )  This  is  rather  an  anomalous 
provision. 

(2)  7  Geo.  I.  St.  1.  c.  12.  s.2. 

(3)  Id.  S.3. 

(4)  39  Geo.  3.  c.  GO. 

.  (5)  8  Anne^    c.  6.      4  Geo.  1. 


c.7.  4&5W.&M.C10.    10W.3. 
c.  2.    7  Geo.  1.  St.  1.  c.  12. 

(6)  See  7  Geo.  1.  st.  1.  c.  12. 

(7)  36  Geo.  3.  c.  60.  s.  20. 
(S)  Id.  c.  60.  s.  1 . 
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side,  whether  the  same  do  or  do  not  indicate  the  quality),  any  orna-  Burrowt* 
ment,  unless  those  parts  not  covered  thereby  be  band  JUe  plated 
or  gilt  before  the  ornament  is  put  on ;  nor  shall  any  person  pack 
fbr  sale  on  any  card,  paper,  or  other  substance,  or  sell  or  exposie 
to  sale  any  metal  buttons  not  being  gilt  or  plated,  if  the  words 
**  gilt "  or  "  plated,"  or  any  other  word  or  device  as  aforesaid 
indicating  the  quality,  be  marked  or  prints  thereon,  or  upon 
such  card  (not  being  the  pattern  card),  paper,  or  other  substancei 
(or  on  the  underside  of  such  buttons,  whether  the  same  do  or  do 
not  indicate  the  quality),  knowing  the  same  not  to  be  so  gilt  or 
plated,  on  pain  of  forfeiting  in  every  such  case  such  buttons^ 
and  also  ^5  for  any  quantity  exceeding  one  dozen  and  not  ex- 
ceeding twelve  dozen ;  and  if  above  twelve  dozen,  after  the  rate 
of  ^1  fbr  every  twelve  dozen  (1).  A  conviction,  charging  that 
the  defendant  unlawfully  and  fraudulently  placed  on  cards  fbr  sale 
metal  buttons  marked  with  the  word  gilt,  whereas  the  same  were 
not  gilt,  contrary  to  the  form  of  the  statute,  is  bad,  for  want  of  an 
express  charge  thathe  acted  knowingly,  the  legislature  having  made 
knowledge  an  essential  ingredient  in  the  offence  (2),  and  also  on 
account  of  its  omitting  to  negative  the  exception  with  respect  to 
pattern  cards  (S) ;  and  it  was  held  (4),  that  these  defects  were 
matter  of  substance,  and  not  of  form,  and  therefore  might  be 
taken  advantage  of  on  a  removal  of  the  conviction  by  certiorari 
into  the  court  of  king's  bench  (5).  The  like  penalties  are  also 
imposed  upon  persons  printing  or  stamping  upon  metal  buttons 
any  thing  to  indicate  the  quality,  except  the  words  "gilt"  of 
^  plated ;"  or  putting  or  packing  for  sale  on  any  cards  (except 
the  pattern  cards),  or  selling  or  exposing  to  sale  metal  buttons 
having  any  other  mark  to  indicate  the  quality  (6).  The  act 
does  not  extend  to  prevent  persons  marking  the  words  ^'  double 
gilt''  on  metal  buttons,  or  packing  for  or  offering  to  sale  buttons 
so  marked,  provided  continually,  from  the  time  of  gilding  them^ 
gold  shall  remain  equally  spread  upon  the  upper  surface  of  the 
buttons,  exclusively  of  the  edges,  in  the  proportion  of  ten  grains 
to  such  quantity  of  the  buttons^  the  upper  surfaces  of  which,  ex- 
clusive of  the  edges,  shall  measure  or  be  equal  to  the  superficies 
of  a  circle  twelve  inches  in  diameter ;  or  the  words  **  treble  gilt," 


(1)  36  Geo.  3.  c.  60.  s.  2.  8  Term  R.  542. 

(2)  Rex  V.  Jukes  aod  others,  (4)  Id. 

8  Term'R.  536.  (5)  Id.  ibid. 

(3)  Rex  V.  Jukes  and  others,  (6)  s.  3. 
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BvTzoNf.      where  gold  shall  remain  in  the  proportion  of  fifteen  grains  to  ^e 
'  same  superficies  (1).     The  proportion  of  gold  upon  buttona 

single  gilt  is  five  grains  upon  a  like  superficies,  exclusive  of  the 
edges ;  and  it  is  provided,  that  no  metal  buttons  shall  be  deemed 
or  taken  to  be  plaltd  buttons,  unless  the  area  or  superficies  of 
the  u{^r  surface  of  the  same  be  made  of  a  plate  of  silver,  put 
upon  copper,  or  a  mixture  of  copper  with  other  metals,  previous 
to  such  plate  of  silver  and  copper,  or  mixture  of  copper  with 
other  metals,  being  roUed  into  sheets  or  fillets  (2).  The  act  also 
provides,  that  no  persons  shall  knowingly  place  or  intermix  any 
metal  buttons  not  bond  Jkle  gilt  or  plated  upon  any  cards  (except 
pattern  cards),  or  with  buttons  so  gilt  or  plated  intermix  the  same 
in  any  other  manner,  on  pain  of  forfeiting  such  buttons,  and  also 
^5  for  any  quantity  exceeding  one  dozen,  and  not  exceeding 
twelve  dozen ;  and  if  exceeding  twelve  dozen,  at  the  rate  otjCl 
for  every  twelve  dozen  (S).  The  penalty  of  ^20  is  also  imposed 
upon  any  person  who  shall  knowingly  make  out,  send,  or  de- 
liver any  list,  bill  of  parcels,  or  invoice,  for  or  in  relation  to  any 
metal  buttons,  expressing  therein  any  other  than  the  real  quaCty 
of  such  buttons  (4).  An  indemnity  is  extended  by  the  86  Geo.  S. 
to  a  person  liable  to  penalties^  who^  before  information  or  com- 
plaint against  him,  discovers  to  two  or  more  justices  the  name  or 
names  of  a  person  by  whose  order,  direction,  or  procurement  he 
has  done  the  unlawfiil  act,  so  that  the  primary  offender  may  be 
prosecuted  to  conviction ;  in  this  case  the  disclosing  party  is  not 
liable  to  punishment,  but  is  entitled  to  a  moiety  of  the  penalty 
as  any  other  informer  (5).  So,  if  a  manufacturer  who  has  ordered 
metal  buttons  to  be  gilded,  prove  before  two  justices  of  the  peace 
where  the  gilder  resides,  or  the  offence  was  committed,  that  he 
ordered  the  buttons  to  be  gilt  in  the  mode  required  by  the  act, 
and  delivered  a  quantity  of  gold  sufficient  for  the  purpose,  ot 
paid  or  contracted  to  pay  a  proper  .sum  of  money  for  the  busi- 
ness, and  if  he  afterwards  prosecute  the  ^Ider  to  convictbn 
he  is  also  indemnified.  (6) 

♦ 

Any  justice  of  the  peace  of  the  place  where  the  offence  is  com- 
mitted, or  the  offender  resides,  may  by  warrant  cause  such  metal 
buttons  as  shall  be  liable  to  foifeiture  under  this  act  to  be  seised^ 

(1 )  36  Geo.  3.  c.  60.  s^  4.  (4)  a.  5. 

(2)  8.7.  (5)  8.  J 8. 

(3)  s.  6.  supra  p.  304*  ^6)  s.  Jd. 
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and  to  keep  them  in  siife  custody  for  the  paipos^  of  producing  fibtTom. 
die  same  iii  evidence  upon  any  prosecution  or  action,  and  when 
no  further  necetsaty,  such  justices  shall  order  such  buttons  to  be 
destroyed  (1 ).  And  two  justices  where  any  offender  shall  reside^ 
or  where  any  offence  shall  be  committed,  may  hear  and  determine^ 
the  same,  who  on  information  or  complaint  within  three  calendar 
months  (2)^  shall  summon  the  party  accused  and  witnesses  on 
each  side,  and  examine  into  the  facts,  and  on  proof,  either  by 
confession  or  on  oath  of  one  credible  witness,  shall  give  judg- 
ment for  the  pecuniary  penalty,  with  costs  to  be  allowed  by 
such  justices ;  and  shall  levy  the  same  by  distress,  and  cause  sale 
thereof  if  not  redeemed  within  five  days,  inclusive  of  the  day  of 
seisiire ;  half  to  the  informer  or  party  suing,  and  half  to  the 
poor  (S) ;  and  for  want  of  sufficient  distress,  shall  commit  such  oP 
fender  to  gaol  where  the  information  shall  be  laid,  for  any  time  not 
exceeding  three  calendar  months,  unless  such  penalty  and  costs  be 
sooner  paid  (4).  And  if  any  person  shall  tliink  himself  a^rieved 
by  the  judgment  of  such  justices,  he  may  (on  giving  security^ 
with  sufficient  surety  to  the  amount  of  such  penalty  and  costs, 
together  with  such  further  costs  as  shall  be  awarded,  in  case  such 
judgment  be  affirmed)  appeal  to  the  next  sessions  where  suck 
conviction  shall  be  made,  who  may  summon  and  examine  wit- 
nesses, and  hear  and  finally  determine  the  same,  and  award  costs, 
as  they  shall  think  reasonable  (5).  The  penalties  may  here 
duced,  but  not  below  one  half,  and  where  they  are  lefss  than  £M 
below  £20  (6).  A  form  of  conviction  is  given  by  the  act^  to  be 
used  in  every  case  mutatis  mutandis^  without  stating  the  facts  or 
thej)rbof  widi  particularity ;  it  is  not  to  be  set  aside  for  want  of 
form  or  mistake^  provided  the  material  facts  alleged  are  proved 
to  the  satisfaction  of  the  c6urt.  But  the  clause  which  directs 
that  an  appeal  may  be  made  to  the  sessions,  and  that  th^  shall 
hear  and  finally  determine  the  matter,  does  not  preclude  the 
defendant  from  removing  the  proceedings  into  the  king's  bencfi 
by  writ  of  certiorariy  which  being  a  common  law  process  for  the 
benefit  of  the  object,  cannot  be  taken  away  without  express 
words.  And  the  section  which  cures  objections  in  point  of  fbmi 
does  not  apply  to  matters  of  substance,  as  to  the  defendant's 
knowledge  of  the  facts,  where  the  legislature  has  made  that  an 


[ 


1)  36  Geo<  3.  c.  60.  i,  14.  (4)  36  Geo.  3.    c.  60.     s.  8. 

2)  s.  15.  Burn,  J.,  tiu  Buttons.- 
(Z)  8.  16.                                       .     (5)  Id.  s.  9. 

(6)  Id.  ».  10. 
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ifigredient  in  the  oflfence^  or  to  an  omission  to  notice  words  of 
exception  introduced  by  the  enacting  clause  of  the' statute.  The 
material  facts  which' constitute  the  offence  must  still  be  set  forth 
in  the  information  and  conviction,  or  the  proceedings  will  be 
invalid  (1).  Witnesses  not  appearing,  having  been  duly  sum- 
moned, without  reasonable  excuse^  to  be  allowed  by  justices,  cr 
refusing  to  be  examined  upon  oath,  forfeit  j£5  (2).  An  inhaUt* 
ant  of  the  place  may  be  a  witness.  A  suit  commenced  far  any 
thing  done  under  the  act  must  be  brought  within  six  calendar 
months*  (3) 

In  considering  the  excise  laws,  most  of  the  provisions  whidi 
regulate  the  makers  of  candles  were  noticed.  The  obligations 
imposed  upon  a  chandler,  or  maker  of  candles  for  sale,  to  take 
out  a  license  (4),  to  give  notice  at  the  excise  office  of  his  work- 
houses or  storehouses,  &c.  (5),  to  allow  the  officers  to  enter  and 
take  account  and  wfeigh,  &c.  (6),  have  been  already  considered^ 
and  form  the  prominent  regulations  by  which  the  conduct  of  a 
dealer  in  such  articles  is  to  be  guided*  By  the  stat.  8  Ann*  c*  9* 
s.  18.  it  is  enacted,  that  no  person  shall  expose  to  sale  any 
candles  except  in  his  public  shop  or  warehouse,  or  in  a  piiWe 
fair  or  market,  on  pain  of  forfeiting  j£S.  And  no  person  resid- 
ing within  the  limits  of  the  head  office  will  be  aUowed  to  nudse 
candles  unless  he  occupy  a  tenement  of  if  10  a  year^and  for 
which  he  shall  be  assessed  in  his  own  name,  and  shall  also  pi^ 
to  the  parish  rates,  nor  will  he  be  aUowed  to  make  them  in  any 
other  place  unless  he  be  assessed  and  pay  to  church  and  poor  fai 
the  place  of  his  residence ;  and  no  entry  at  the  excise  is  valid 
unless  the  maker  possess  this  qualification ;  a  provision,  whicb 
was  intended  doubtless  to  secure  the  revenue,  by  preventing 


(1)  The  King  v.  Jukes,  8  T. R* 

(2)  36  Geo.  3.  c.  60.  s.  13. 

(3)  36  Geo.  3.  c.  60.  s.21. 

(4)  Ante  1  vol.  838.  and  skat. 
liote4.)  if  not  wax,  £l  by  43  Geo.  3. 
c.  69.;  and  further,  £1  by  55  Geo.  3. 
c.  30.  continued  till  1822  by 
69  Geo.  3.  c.  52.,  ante  1  vol.  850. ; 
and  for  making  wax  or  sperm,  £6 
licence ;  and  for  dealing  in  or  sell- 
ing, lOs.  6d.9  and  by  55  Geo.  3. 
c.30»  lOs.  6d.  additional ;  nor  maker 
need  also  be  Ueensed  as  'saller, 
24  Geo.  3.  c  41.  s.  14.    The  pro- 


visions as  to  one  licence  for  one 
firm,  time  of  taking  it  out,  &c. 
ante  1  vol.  837.  839. ;  transfer  to 
executors*  id.  note  5,  liso  of  ceunc 
apply.     See  also  1  vol.  824,  5. 

(5)  Ante  1  vol.  840,  n.4.,  and 
see  as  to  tallow-melters  not  being 
entered  candle-makors,  and  ^ffiQ9 
penalty,  59  Geo.  3.  c.  90.  s.  7. 
and  notice  of  making  candleSy  &c. 
bylOAnn.c26.;  llGeo.l.c.30.; 
24  Geo.  3.  c.  111.;  25  Gen.  3. 
c.  74. ;  26  Geo.  3.  c.  77.  • 

(6j  Ante  1  vol.  84li«  I  Stnu 
608.  cited  8  T.  R.  542>  3. 
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persons  in  extreme  indigence  from  setting  up  in  trade,  and  was     Candles. 
foandied  in  part  on  the  consideration^  that  a  person  who  supplied 
the  public  with  an  article  of  so  general  consumption  might  with 
great  propriety  be  expected  to  contribute  his  share  to  the  main- 
tenance of  the  poor.  (1) 

The  dealers  in  cards  and  dice  are  regulated  by  various  legis-  ,  Cards  aha 
lative  provisions;  the  chief  object  of  the  enactment  of  which  has 
been  to  secure  the  revenue  from  a  fraudulent  evasion  of  the 
duties  imposed  upon  them  (2).  Dice>  chargeable  as  such  with 
duties,  are  declared  by  the  statute  of  Queen  Anne,  to  be  all  pieces 
of  ivory,  bone^  or  other  matter,  made  or  used  for  any  play,  with 
any  letters,  figures,  spots,  or  other  marks  thereupon,  to  denote 
any  diance  (S) ;  and  if  there  be  more  than  six  chances  on  any 
one  piece,  it  shall  be  charged  with  a  distinct  duty,  and  an  addi- 
tional duty  is  imposed  where  the  number  of  chances  is  greater 
than  is  usual  in  a  pair  of  dice. 

All  makers  must  irive  notice'  in  writinff  of  the  place  of  makinir  Notice  of  plac«f 

-  ^  .«-,^.  -^  rm  of  miking,  &c, 

to  the  next  stamp  office,  on  pam  of  forfeiture  of  iE  50.  The  same 
penalty  is  iny)Osed  upon  any  person  making  them  in  a  place  not 
notified.  And  persons  refusing  to  sufier  officers  to  enter  such 
places,  and  take  an  account  of  the  cards  and  dice,  forfeit  ^10. 
Ho  maker  of  cards  or  dice  shall  sufier  the  same  to  be  removed 
from  the  place  of  making, .  until  such  mark  upon  the  dice,  and 
such  seal  upon  the  paper  and  thread  inclosing  every  pack  of 
cards^  shall  be  put  thereon  as  the  commissioners  shall  appoint, 
upon  pain  of.  forfeiting  all  such  cards  and  dice^  and  treble  the 
value  (4).-  And  if  any  person  shall  meke  cards  or  dice  in  any 
place  before  he  shall  have  given  such  notice,  he  shall,  over  and 
above  the  said  penalties,  forfeit  all  the  cards  and  dice  and 
vtensils  which  shall  be  found  in  such  place,  or  shall  have  been 
made  there;  and  no  materials  b^un  to  be  wrought  for  making 
caeds  or  dice  shall  be  removed  until  the  same  shall  have  been 
completely  made,  or  the  duties  paid  or  secured,  upon  pain  of 
forfeiting  douUe  the  duty  with  coste  (5).     If  the  commissioners 

(1)  25 G. 3.  C.74.  8.  25.  and  dice  imported,  s£2.8s.  duty; 

(2)  The  duty  on  each  pack  of    see  post. 

cards  made  for  use  or  sale  m  Great        (3)    10  Anne,    c.  19.    s.  168. 
Britain  is  28.  6d.,  and  on  everypair    See  William,  J.»  tit.  Stamps,  4evoU 
of  dice  made  for  sale  or  use  in  Great    627. 
Britain,  sBl.    44Geo.3.  c.98.  &        (4)  9  Ann.  c. 23.  8.41. 
See  i  Burn,  J.  p.  435.  On  cards        (5)  10  Anne,  c.  19.  s.  160« 
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Cards  avd     of  stamp  duties  have  cause  to  suspect  that  persons  make  cards 
or  dice  in  any  place  without  sending  notice,  and  affidavit  be  made 
Setrchtnginsus-  ^^^cof  before  any  justice  of  the  peace,  declaring  the  ground  of 
pected  places.      Suspicion,  any  officer  of  the  duties  on  cards  and  dice  may»  in 

the  day-time,  in  the  presence  of  a  constable  or  other  peace- 
officer,  by  warrant  fi'om  such  justice,  break  open  such  place,  and 
seize  all  cards,  dice,  tools,  or  materials  there  found,  and  detain 
the  same  as  the  commissioners  shall  direct ;  and  if  within  five 
days  they  be  not  claimed  and  replevied  by  the  owners,  thej 
shall  be  forfeited,  and  may  be  sold  by  direction  of  the  commis- 
sioners ;  one  moiety  of  the  produce  (charges  deductcfd)  to  go  to 
the  king,  and  the  other  to  the  informer.  (1) 

Every  maker  of  playing  cards  shall  send  to  die  commissionen 
or  their  officers  a  sufficient  quantity  of  paper,  to  have  as  many 
aces  of  spades  marked  thereon  as  such  maker  shall  desire,  and 
every  pack  shall  have  one  such  ace  so  marked ;  and  the  com- 
•  '  missioners  shall  cause  a  stamp  to  be  prepared,  with  such  device 
as  they  think  proper,  to  denote  the  said  ace,  as  well  in  every 
pack  made  for  use  or  play  in  Great  Britain  ais  for  exportation, 
so  as  that  in  such  device  there  be  some  distinguishing  mark 
between  cards  for  home  and  cards  for  foreign  consumption  9). 
And  every  maker  shall  send  to  the  commissioners,  or  their 
officers,  jews  or  wrappers  made  for  inclosing  cards  for  use  or  play 
in  Great  Britain,  with  his  name,  and  any  other  particular  word  or 
thing  printed  thereon  as  the  commissioners  shall  direct,  in  order 
that  the  same  may  be  stamped  and  delivered  again  to  such  maker, 
and  the  commissioners  shall  denote  one  of  the  sixpenny  duties 
on  such  jew  or  wrapper  (S).  The  commissioners  of  stamps  are 
required  to  cause  dice  to  be  inclosed,  after  they  have  been 
stamped,  in  a  paper  wrapper  marked  for  the  purpose,  and 
fastened  with  a  thread  or  seal,  and,  if  requested,  with  the  maker's 
^ttUng  acGouots  name  (4>),  Separate  accounts  are  to  be  kept  by  the  proper 
^'  officer  with  every  card  maker,  to  be  made  out  from  the  number 

of  aces  and  jews  or  wrappers  delivered ;  and  the  maker  must 
once  in  every  twenty-eight  days  attend  at  the  stamp  office,  or  on 
the  next  distributor  of  stamps,  and  settie  and  sign  the  sameij 
'     ■■  I  ■       I  I— ^»  I      .  .    ■■Ill  I  I    ii 

*(])  6  Geo.  1.  c.  21.  s.  59.    In  to  justices  of  the  peace  to  act. 

*               Burn,  J.,  tit.  Cards  and  Dice,  this  (2)  5  G.  3.  c.  46.  s.  2. 

section  is  quoted  as  ^he  only  one  (3)  Id.  s.  10. 

pn  this  subj^t  which  giv^s  power  (4)  41  G^o.  3.  c«  86.  s^  ^^ 
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and  if  any  difference  arise  in  settling  such  accounts,  he  is  iin«-  Carps, and 
mediately,  or  within  one  week  after,  if  he  carries  on  trade  ^**^** 
within  ten  miles  of  London,  and  if  at  a  greater  distance,  then 
within,  twenty  days,  to  apply  to  the  commissioners  to  setde  the 
same,  whose  determination  is  final  (1).  But  if  any  pack  of 
cards  happen  to  be  damaged  in  the  making,  then  on  oath 
thereof  the  maker  is  to  be  allowed  another  ace  of  spades  in- 
stead of  the  ace  damaged  or  spoiled,  on  delivering  up  the 
damaged  one  (2).  And  the  makers  of  dice  shall  once  in  every 
twenty-eight  days  make  entry  upon  oath  with  the  commissioners^ 
or  their  officer  next  adjacent,  of  all  the  dice  made  within  that 
time  (8).  And  at  the  time  of  entering^  a  bond  is  to  be  given  to 
the  king,  with  sureties  in  treble  the  duly,  for  payment  of  the 
same  in  six  weeks  (4).  Makers  of  cards  and  dice  shall  once  in 
six  weeks  clear  all  the  duties,  on  pain  of  forfeiting  £20  for  every 
defiiult  in  making  entry,  and  double  the  duty  for  nonpayment  (5). 
And  any  maker  of  cards  or  dice,  endeavouring  to  defraud  by 
concealment,  shall  forfeit  £20.  (6)  No  playing  cards  or  dice  Not  to  tell  with- 
shall  be  sold  or  exposed  to  sale,  or  used  in  play  in  any  public  2!  "^ '**"?* 
gaming  house,  unless  the  paper  and  thread  which  shall  have 
inclosed  the  same  shall  have  been  sealed  and  stamped,  and  unless 
one  of  the  cards  of  each  pack  so  sold  be  stamped  on  the  spotted 
side^  upon  pain  of  forfeiting  for  every*  pack  of  cards  and  every 
one  of  such  dice  ^10,  besides  costs^  to  be  recovered  and  dis- 
tributed as  the  penalties  relating  to  the  duties  on  cards  and 
dice  (7).  And  it  shall  be  lawful  for  any  officer  for  the  stamp 
duties  to  enter  into  any  place  where  cards  or  dice  shall  be  made 
or  exposed  to  sale,  or  suspected  to  be  privately  made,  or  into 
any  public  gaming  place,  and  there  search  what  quantity  of  cards 
or  dice  shall  be  making,  and  whether  the  cards  or  dice  exposed 
to  sale  or  used  in  play  be  duly  stamped ;  and  if  the  occupier  of 
any  place  where  cards  or  dice  are  made  or  exposed  to  sale,  or ' 
if  any  such  public  gaming  house  shall  refuse  entrance  or  liberty 
of  search  to  such  officers,  such  occupier  shall  forfeit  j^'lO  with 
costs  as  aforesaid  (8).  And  if  any  person  shall  fraudulently  get 
off  any  stamp  in  respect  whereof  duties  are  payable  on  playing 


^1)  41  Geo.  3.  c.  86.  s.  11.  ties,    s.  58.      44  Geo.  3.   c.  98. 

(2)  Id.  8. 12.  sched.  C. 

(3)  9  Ann.  c.  23.  s.  42.  (5)  9  Anne,  c.  23.  s.  42. 

(4)  6Geo.l.  c.  21.   s.  57.  If        (6)  Id.  8.43. 

duty,  paid  at  time,  like  allowance  as        (7)  41  Geo.  3.  c.  86.  t.  10., 
for  present  paymeot  of  stamp  du-        (8)  Id.  s.  169. 
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cards,  or  shall  file  or  new  spot  dice  which  have  been  sold  or ' 
played  with,  or  shall  fraudulently  inclose  playing  cards  in  any 
outside  paper  sealed  or  stamped,  the  same  having  been  once 
made  use  of  for  that  purpose,  or  shall  sell  or  expose  to  sale  any 
playing  cards  not  stamped  on  the  spotted  side,  and  indosed  in 
paper  and  thread  sealed  or  stamped,  every  person  so  emending 
shall  forfeit  j£IO,  to  be  recovered  with  costs  in  any  court  at 
Westminster;  one  moiety  to  the  king,  the  other  to  the  in- 
former (1).  If  any  maker  shall  use  in  the  making  up  any 
pack  of  cards  any  ace  of  spades,  jew,  or  wrapper  used  befov% 
he  shall  forfeit  £20  (2):  And  by  12  G.  d.  c.  48^  taking  off 
the  stamp  of  any  playing  cards  or  outside  paper  witli  intent  ta 
use  the' same  again,  is  felony,  and  transportation  for  seven 
years  (3).  And  any  person  buying  or  selling  any  cover  or  label 
before  mode  use  of  for  denoting  the  duty  payable  on  cards,  or 
any  ace  of  spades,  jew,  or  wrapper,  in  order  to  be  made  u$fs  of 
for  inclosing  any  pack  of  cards,  shall  forfeit  j^20  (4).  But  the 
buyer  or  seller  informing  against  tlie  other,  shall  be  permitted  to 
give  evidence,  and  be  indemnified  against  tUe  penalties  so  in- 
curred (5).  And  whoever  shall  sell  any  cards  (by  way  of  second- 
liand  cards)  after  the  wrapper  or  cover  in  whldi  the  same  hav0 
been  inclosed  and  tied  shall  have-  been  broke  open,  unless  h^ 
shall  before  such  sale  mark  the  back  or  plain  side  of  every 
painted  or  pictured  card  in  such  manner  as  to  render  the  same 
unfit  to  be  used  in  play^  shall  for  every  pack  forfeit  £S  (6). 
Any  cards  or  dice  may  be  removed  from  the  place  where  they 
are  made^  without  being  stamped  or  paying  the  duties,  provide 
that  witliin  one  month  after  being  made,  and  before  they  are 
removed,  a  bond  be  entered  into  to  the  king  with  sore^ 
in  a  penal  sum  of  double  the  duties,  with  condition  for  the 
exporting  such  cards  or  dice  beyond  the  seas  within  a  limited 
time^  and  that  the  same  shall  not  be  relanded  in  Great  Britain ; 
such  bond  to  be  lefl  in  the  hands  of  the  commissioners,  and  a 
certificate  given  by  them,  or  such  officer  as  shall  be  appointed^ 
that  such  bond  is  entered  into  (7).  But  the  bond  so  entered 
into  shall  not  be  vacated  or  delivered  up  until  proof  made  that 


(1)  6  Geo.  ].  c.  21.  s.  55. 

(2)  5  Geo.  3.  c.46.  s.  13. 

(3)  12  Geo.  3.  c.43. 

(4)  29  Geo.  3.    c.  13.     s 
5  Geo.  3.  c.  46.  s.  14. 

(5)  Id.  K.  9.  id.  s.  15. 

(6)  16  Geo.  3.   c.^4.   s.  19. 


and  see  the  29  Geo.  2.  c.  13.  s.  10. 
im^josing  a  penalty  of  ^^0  for  this 
offence. 
8.  (7)  10  Ann.  c.  19.  s.  170. 
Upon  everjT)  dosen  packs  of  cards 
iuiported^  a  duty  is  imposed  of 
^.  8s. 
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ihey  have  been  entered  and  shipped  for  exportation  as  cards  and     Cards  and 
dipe,  and  not  as  stationary  wares^  and  until  a  certificate  of  such 
entry  and  shipping  signed  by  the  proper  o£Scers  of  the  customs 
be  produced  (1).     All  playing  cards  made  for  exportation  are, 
before  tbey  are  packed  up  for  exportation,  to  be  inclosed  in 
paper  and  thread  in  packs  or  parcels,  in  such  manner  as  the  com- 
missioners may  direct,  to  distinguish  them  from  other  cards ;  and 
one  card  in  every  pack  for  exportation,  or  so  many  cards  as  the 
commissioners  may  direct,  must  be  duly  stamped  on  the  spotted 
side  with  a  mark  app<Mnted  by  the  commissioners ;  and  if  any 
person  utier  to  be  used  within  Great  Britain,  or  use  or  permit  to 
be  used  within  any  public  gaming-house,  any  plajring  cards  so 
stamped  and  distinguished  as  cards  for  exportation,  he  shall 
forfeit  ^20  for  every  pack  (2).     No  playing  cards  or  dice  can 
be  exported  without  being  stamped,  until  after  ten  days  previous 
notice  given  at  the  head  office  of  stamps,  by  the  makers  thereof, 
of  the  quantity,  the  port  or  place  from  whence  and  the  port  pr 
place  whither  the  same  are  intended  to  be  exported,  nor  until  a 
certificate  of  such  matters  be  delivered  to  the  proper  officer  of 
the  customs,  nor  can  any  be  laden  or  shipped  but  in  the  pre- 
•ence  of  such  officer  of  customs  (S) ;  but  th^  may  be  removed 
from  the  place  of  making  without  payment  of  duties,  provided 
they  are  duly  marked  for  exportation,  and  a  bond  in  treble  the 
pvobable  amount  of  duty  be  first  entered  into  (4).     If  any 
person  shall  reland  or  cause  to  be  relanded  any  parcel  of  cards^ 
«fter  being  entered  and  shipped  for  exportation,  he  shall  forfeit 
jl^50  (5).    But  if  a  person  concerned  in  such  relanding  inform 
against  another  party   concerned,  he  shall  be  admitted  to  give 
evidence,  and  be  indemnified  against  all  penalties  (6)*    And  all 
eards  or  dice  exported  contrary  to  such  provisions,  or  relanded 
after  entry  thereof  for  exportation,  or  which  after  such  entry 
shall  be  found  in  any  unentered  place,  or  found  removing  firom 
plaoe  to  place  without  being  stamped  (except  for  exportation) 
shall  be  forfeited.  (7) 

A  person  carrying  on  the  trade  of  a  coachmaker  is  required  to  Coacbis  an* 
take  out  an  annual  licence  (8).     An  annual  duty  is  payable  by    ^^rkiaobs. 

(1 )  29  Geo.  2.  c.  13.  s.  7.  (6)  Id.  s.  17. 

(2)  29  Geo.  2.  c.  13.  s.  6.  (7)  41  Geo.  3.  c.  86.  s.  9. 


(3)  41  Geo.  3.  e.  86.  st  5.  (8)  25  Geo.  3.  c.  49.  8.20 ;  and 

Geo.  3.  c.  86.  s.  6.  various  regulations  as  to  mode  ef 

Geo.  3.  c.46.  s.  16.  taking  out,  s.  1  to  II. 
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CoAc^^  AND  every  maker  of  carriages  charged  with  duty.     A  farther  duty 

Carriages.     ^^^  every  maker  or  dealer,  for  every  carriage  with  four  wheeb 

-.  .  made  or  sold  by  him ;   a  <£flkrent  duty  where  the  carriage 

maken  and        bas  less  thaiv  four  whcels  (1).     Other  duties  are  also  payable  by 

r^uraof  ibttto   ^^®  makers  of  or  dealer^  in  taxed  carts  (2).     Other  duties  are 

also  payable  by  persons  selling  carriages,  chargeable  with  duty, 
by  auction  or  commission  (S).     To  insure  the  payment  of  these 
duties,  it  is  required  by  the  statute  43  Geo.  S.  c.  161.  that  eveiy 
person  who  shall  have  kept  any  carnage,  or  used  the  business  of 
a  coachmaker,  or  seller  of  carriages  by  auction  or  on  commis- 
sion, in  the  course  of  the  year  ending  on  the  day  previous  to  the 
commencement  of  the  duty  in  1804,  shall,  within  six  weeks  tliere- 
after,  whether  upon  notice  or  not,  cause  to  be  prepared  true  and 
particular  lists  in  writing,  signed  by  him  or  on  his  behalf  con- 
taining the  parish  or  place  where  he  shall  tlien  or  usually  reside^ 
and  also  the  greatest  number  of  carriages  described  in  the  sche- 
dules kept  by  such  person  at,  any  one  time  within  such  period 
by  its  usual  name ;  the  particular  kind  of  such   carriage  by 
which  the  body  or  bodiea  are  usually  called,  or  known  and  dis- 
tinguished; the  number  of  such  carriages  with  four  wheek  from 
the  number  of  those  with  less  thiui^four  wheels;  and  also  the 
number  of  bodies  of  such  carriages  which  shall  successively  have 
been  used  on  the  same  carriage  or  number  of  wheels;  and  also  the 
number  of  such  carriages  liable  as  taxed  carts :  and  another  list, 
if  the  same  shall  be  returned  by  any  coachmaker  or  maker  of 
^carriages,  or  by  any  seller  of  sueh  carriages  by  auction  or  on 
commission,  shall  contain  the  place  where  such  trade  shall  be 
carried  on ;  and  every  such  person  shall  cause  such  lists  to  be 
delivered  to  the  assessor  or  assessors,  or  to  be  left  at  his  or  their 
dwelling  house  or  houses,  or  one  of  them,  at  or  before  the  ex- 
piration of  the  above  limited  time  for  such  delivery ;  and  any 
person  who  shall  have  kept  or  used   any  carriages,  shall  be 
charged  for  the  greatest  number  thereof  kept  or  used  by  bim  at 
any  one  time  within  the  year  ending  as  aforesaid ;  and  every  per- 
son who  shall  have  used  the  business  of  a  coachmaker,  or  maker 
of  carriages,  or  of  a  seller  of  carriages  by  auction  or  on  com- 

(1)  48  Geo.  3.  c.55.  sohed.D.  (2)  50 Geo. 3.  c.  104.   52Geo.3. 

Ko.5.     52  Geo.  3.  c.  93.  sched.  D.  c.  93.  sched.  D.  No.  5. 

No.  5.;  and  particular  regulations  -  (3)  Sohed.D.  No.  6.   48 Geo.  3. 

there  meutioned,    which    see  in  c.  55.  and  52  Ceo.  3.  c.  98. 
Bum's*   William's,    and  Dicken- 
son's Just,  tit.  Taxes. 


Ch.  13.3  Manufactures.  ^15 

mission,  shall  be  assessed  for  the  year  coaunencing  from  that  Coaches  and 
day  at  the  rate  spedfied  in  the  schedules,  and  according  to  the    <^ak&iaoc». 
lists  which  shall  or  ought  to  have  been  returned  as  aforesaid, 
•nlgect  to  the  power  of  surcharge  as  given  by  the  act  (1).     If 
any  person   shall  keep  carriages  at  any  place  where  he  shall 
have  no  fixed  residence,  or  come  to  reside  in  any  district  after  . 

the  time  for  returning  the  lists  before  mentioned,  not  being 
charged  therein,  the  assessor,  surveyor,  or  inspector  of  the  dis- 
trict shall,  in  every  case  within  his  knowledge,  at  any  time  deliver 
orleave  the  notices  before  directed  at  the  house  where  such  per- 
sons shall  be,  or  such  carriages  shall  be  kept.  And  such  person, 
or  the  person  havintg  the  charge  of  such  carriages,  shall  cause 
such  lists  (being  previously  signed  by  them  as  aforesaid)  to  be 
delivered  to  such  assessor,  &c.  within  twenty-one  days  after  the 
delivery  of  such  notice ;  and  shall  also  deliver  a  declaration 
where  they  or  the  persons  to  whom  such  carriages  do  belong 
have  been  assessed  for  that  year  to  the  duties  hereby  imposed, 
together  with  their  respective  places  of  abode,  and  the  names  of 
such  persons ;  or  in  case  no  assessment,  or  no  sufficient  assess^ 
ment  has  been  made,  then  where  they  have  delivered  Ibts,  in  order 
to  be  assessed.  And  in  case  the  parties  have  not  been  duly  or 
sufficiently  assessed,  or  shall  not  have  made  any  return,  they  shall 
be  chargeable  to  the  duties  hereby  made  payable,  and  for  which 
returns  ou^t  to  be  made  either  in  the  parish  or  place  where 
such  last  mentioned  notice  «hall  have  beep  delivered,  as  if  such 
person  was  actually  resident  therein,  or  in  the  parish  or  plaoa 
where  such  persons  shall  have  their  place  of  ordinary  residence* 
And  if  any  person  after  receipt  of  such  notice  shall  remova 
without  havmg  delivered  such  list  and  declaration,  he  shall  for-  . 
£nt  j^50  (2).  Every  maker  of  coaches  or  carriages  shall  enter 
in  a  book  (3)  the  number  and  kinds  of  carriages  by  him  built  for 
sale,  distinguishing  the  number  of  the  wheels  of  each,  and  the 
number  sold,  the  names  and  places  of  abode  of  the  persons 
Id  whom  sold,  and  tlie  day  on  which  each  carriage  was  delivered^ 
or  sent  out  of  his  shop  or  warehouse.  And  every  seller  of  cav* 
riages  by  auction  or  commission  shall  entet  in  a  book  the  number 
and  kindi»  of  carriages  sold  by  him,  distinguishing  the  number  of 
wheels  of  each,  and  the  days  on  which  such  carriages-  were  sold 
respectively;  which  books  shall  at  all  reasonable  times  in  the 
day  be  inspected  by  the  assessors,  surveyor,  or  inspectors  of  tfaft 

(1)  43  Geo.  3.   c.  161.    s.  27.        (3)  Vide  ante  1  vol.  842. 

(2)  Id.  1. 39. 
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CoacaksAno  place  where  fttch  peraon  shall  reside.  And  every  soch  person  shall* 
Cabriagbi.    ^j^j^  ^  ^y^  ^j^  ^^  ^^  ^f  j^l^^  ^^ J  ^^^  ^^1^  of  Oct.  1804,  and 

within  twenty  days  after  the  5th  of  January  and  the  5th  of  Aprils 
the  5th  of  July  and  the  5th  of  Octobei,  in  every  subsequent 
year,  deliver  a  true  copy  in  writing  of  every  entry  made  in  such 
book  during  eadi  preceding  quarter,  to  the  assessors,  for  the 
use  of  the  inspector  or  surveyor,  or  to  such  surveyor  or  in- 
q>ector  himself;  and,  when  required  by  such  surveyor  or  in- 
spector,, every  such  person,  or  his  chief  servant,  manager,  or 
workman,  shall  make  oath  or  affirmation  of  the  truth  of  such 
account,  every  copy  of  which  shall,  to  the  best  of  his  knowledge 
€n:  belief^  express  the  Christian  and  surname  of  every  pecfion 
therein  required  to  be  entered,  and  the  place  of  his  usual  resi* 
dence^  on  pain  of  forfeiting  j^50  for  n^lecting  to  keq»  such 
account  or  to  deliver  such  copy  thereof,  or  for  wilfully  ooulting 
any  description  that  ought  to  be  inserted  therein  (1).  And 
forms  for  entering  such  accounts  diall  be  prepared  by  the  com* 
missioners  of  taxes,  and  issued  to  every  person  applying  for  th^ 
same,  and  leaving  his  name  and  place  c^  abode  in  writing  ai 
the  tax*office,  or  with  any  surveyor  of  the  district  where  such 
applicant  shall  reside.  And^  at  the  end  of  the  year,  every  such 
account  shall  (all  such  entries  being  required  to  be  first  daly 
made)  be  aigned  by  the  party,  with  his  own  proper  name^  in 
his  usual  manner  of  writing,  and  returned  in  like  manntfa*  as 
aforesaid.  And  in  de^ult  of  such  application,  the  party  shall 
provide,  fill  up,  sign,  and  deliver  the  proper  forms  to  the  aa- 
aeseor,  surveyor,  or  inspector,  in  like  manner,  on  pain  of  for* 
foidng  £bO  (or  n^Iecting  to  deUver  up  such  accounts  wichia 
the  time  liButed(S).  And  the  assessor,  surveyor^  or  inspector^ 
to  whom  such  account  shall  be  delivered  by  any  coachmaker  or 
teller  of  carriages,  shall  return  to  the  commissioners  a  certificato 
~  of  die  number  of  such  carriages,  of  the  several  deacriptioM 
heiiein  meptioned,  by  such  persons  reqpectivdy  built  or  sold 
within  the  period  of  such  account^  and  the  amount  of  dntgr 
chargeable  thereon ;  and  the  said  commissioners  shall  cause  an 
aasessment  to  be  made  on  the  amount  contained  in  each  certifi* 
eate^  and  added  to  th^  assessment  of  the  other  duties  chai^ged 
in  the  same  parish  or  place,  and  shall  cause  the  same  to  be  in* 
aerted  in  the  collector's  duplicate,  who  shall  demand  and  collect 
the  same  at  the  same  times,  and  under  the  same  warrant  as  the 


i«MW 


( 1 )  43  Oeo.  3.  c.  16 1 .  8. 43.  (2)  Id.  s.  44. 
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other  duties  (1).    And  by  the  stfttute  50  6ed.  8.  e.  104.  every  coAcatsAiio 

maker  ofany  carriAge  called  a  taxed  cart,  built  and  constructed    Ca""i^<>k*« 

according  to  the  regulations  of  the  48  Geo.  3.  c.  5B*^  or  of  that 

act^  for  sale,  shall  cause  his  name  and  place  of  abode,  and  the 

places  where  such  business  diall  be  carried  on,  to  be  returned 

to  the  comnrissioners,  in  like  manner  as  required  to  be  done  by 

makers  for  sale  of  other  carriages  chargeable  with  duty,  and 

under  the  like  penalty ;  and  every  such  maker  shall  also,  froni 

time  to  time,  enter  in  a  book  the  number  of  such  carriages  built 

or  constructed  for  sale  as  taxed  carts,  and  the  names  and  places 

of  abode  of  the  persons  to  whom  sold,  and  the  full  Talue^  to^ 

gether  with  the  full  and  just  pricey  or  other  consideration,  fo^ 

the  same,  and  the  day  on  which  each  carriage  was  delivered  or 

ient  out ;  all  which  books  shall,  at  all  reasonable  times  in  the 

day-time,  be  open  to  the  inspection  of  the  assessor  or  collector, 

aurreyor,  or  inspector  for  the  place  where  the  maker  resides; 

and  erery  pa-son  required  to  enter  and  keep  such  account, 

diall,  within  twenty-one  days  after  10th  October  and  5th  April 

in  eveiy  year,  deliver  a  true  copy  of  every  entry  made  within 

the  previous  half-year,  to  the  assessors  or  coUectors  of  the  ward, 

fte.  where  the  maker  resides;  and  when  required  to  do  so  by 

•ueh  surveyor  or  inspector,  every  sndi  maker,  his  chief  servant   ^ 

woii^man,  or  manager,  shall  make  oath  or  aflbrmatton  of  the 

tivth  of  such  account,  according  to  the  best  of  his  knowledge 

and  belief;  and  if  any  maker  neglect  to  keep  such  account,  or 

to  deliver  such  eopy^  or  wilfully  omit  any  diing,  or  make  any 

false  entry,  he  shall  forfeit  a  sum  not  eacoeeding  ^SO  {^).     Ibf  Names,  &c.  on 

liie  same  statute,  every  maker  of  taxed  carts  for  sale  shall,  be^-  ^^  ^'^ 

toitt  deliveiy  to  the  purchaser,  canse  the  name  and  place  of  abode 

of  the  purchaser,  and  the  words  <^  a  taxed  cart,''  and  also  the 

name  and  place  of  lAxide  of  the  mpker,  and  the  foil  value  or  the 

actual  price,  to  be  paioled  in  a  conqpicaoBs  part  of  the  outside 

of  the  back  part  of  the  carriage^  in  words  at  length,  and  in  Ro- 

inwH  charactens  in  black  letters  on  a  white  ground,  or  whita 

letters  on  a  black  ground,  each  of  the  letters  being  at  least  one 

inch  in  length,  and  of  a  proportionate  breadth;  in  default 

whereof  a  penalty  of  j6  20  is  incurred  by  the  maker  os  user 

of  the  carts.  (8) 


<2) 


43  Geo.  3.  c.  161  •  8. 45.  In  the  various   regulations   con- 

50  Geo.  3.  c.  104.  s.  4.  nected  with  these  du^s  see  the 

(3)  50  Geo*  3.    c.  104.   s.  5.    statutes  and  the  schedules  thereto. 
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Tbe  OHumfiRtwtf  of  cordage  for  sbippiag  10  regidated  by 
25  Geo.  S.  c  56.9  by  which  the  previous  act  of  35  ESiz.  c.  S. 
is  repealed,  and  new  regulations  entered  into  for  preventing  the 
frauds  and  deceits  practised  in  the  making  of  this  important 
article*  The  25  Geo.  3.  provides  that  no  person  shall  use,  in 
the  making  of  cables,  hawsers,  or  other  ropes  for  the  use  <^  ship-^ 
ping,  or  knowingly  sell  tbe  same,  in  the  manufacturing  wh^^eof 
there  shall  be  used  any  hemp  usually  known  by  the  nlunea  of 
short  chucking,  half  clean,  whale  Une^  or  Other  toppings^  eoif- 
dilla,  damaged  hemp  bought  at  sales,  or  any  hemp  fnxn  which 
the  staple  part  has  been  taken  away  by  the  manufacturer^  011 
pain  of  forfeiting  (if  he  be  tbe  manufacturer  thereof)  such  caU^ 
hawser,  or  other  rope,  and  treble  the  valoe  thereof,  and  the 
vendor  thereof  knowingly,  and  not  being  the  manufiicturer^  treble 
value  (1).  And  for  better  distinguishing  the  quality  of  caUes 
and  ropes  for  shipping,  it  is  required  that  whenever  they  shall  be 
manufiictured  in  whole  or  in  part  of  any  hemp  inferior  to  ctean 
Petersburgh  hemp,  the  same  shall  be  deemed  inferior  cordagi^ 
and  the  maker  shall  distinguish  it  by  running  into  the  same,  from 
end  to  end  of  each  cable,  three  tarred-mark  yams  spun  with  turn 
contrary  to  that  of  rope  yam,  and  also  one  sudb  tarred  yam  in 
every  other  rope  for  the  use  of  shipping,  and  by  marking  on  a 
tally  to  be  fixed  on  the  same  the  word  <*  stapUy'  or  "  inferior^ 
according  to  the  quality  (d),  and  also  his  name,  signed  by  him- 
self or  his  attorney,  together  with  the  name  of  the  place  whei^map 
nttfactured(d),  and  in  default  thereof  every  manufacturer  shall  for 
every  offence  forfeit  10s.  a  hundredweight;  andifanyropemaker 
shall  wilfully  or  knowingly  permit  his  name  to  be  put  as  aforesaid 
on  the  tally  of  any  cable,  &c.  not  being  of  his  own  prc^r  manu- 
fiicturing;  or  if  the  vendor  or  proprietor  of  any  such  cable,  &c. 
or  any  other  person  whomsoever,  wilfully  and  knowingly  mark 
upon  the  tally  a£5xed  thereon  tbe  name  of  any  perscm  not  being 
the  manufacturer  thereof  he  shall  forfeit  £20  (4).  And  if  any 
person  shall  make  any  cables  of  any  old  or  worn  stu£^  wfaidi 
shall  contain  above  seven  inches  in  compass,  he shallforfeit  four 
Eocry  on  im-  times  the  value  thereof  (5).  And  when  any  diip  bdbnging  to 
^''^"°°*  any  of  his  majesty's  subjects  resident  in  Great  Britain,  or  in  the 

British  colonies,  shall  come  into  any  port  in  this  kingdom,  Ae 
master  at  the  time  of  making  his  entry  at  the  custom  house  shalF 

f  1)  25  Geo.  S.  c.  56.  s.  2.  (4)  Id.  s.  5. 

(2)  ».  3.  (5)  Id.  s.  6. 

(3)  Id.  ».  4.  , 
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m$ke  entry  on  oath  of  all  foreign  made  cordage  on  boards  for  Cobdaob. 
wbtoh  no  duties  have  been  paid,  (standing  and  ranning  rigging 
in  use  excepted);  and  such  master  shall  before  such  ship  be 
cleared  inwards  where  any  discharge  shall  be  made  of  her  ladings 
pay  for  such  foreign  made  cordage,  as  shall  be  specified  or  men- 
tioned in  the  said  entry,  the  like  duties  as  by  the  laws  now  in 
being  are  charged  upon  foreign  made  cordage  imported  into  this 
kingdom,  and  if  such  master  shall  make  default  herein  such 
foreign  made  cordage  on  board  such  ship  shall  be  forfeited,  and 
he  shall  also  forfeit  20  s.  for  every  hundred  weight  thereof  (!)• 
But  die  same  shall  not  extend  to  cordage  brought  from  the  East 
Indies,  nor  to  the  materiab  at  present  in  the  use  of  any  ship  built 
abroad  before  the  paasiHg  of  this  act,  the  property  of  any  British 
subject  (2)*  AH  pecuniary  penalties  or  forfeitures  by  this  act 
imposed  exceeding  ^5  are  to  be  recovered  in  the  courts  of 
Westminster,  if  not  exceedmg  £5  the  same  may  be  levied  by 
distress,  by  one  justice,  on  the  oaths  of  two  witnesses,  and  if  suf* 
ficient  distress  cannot  be  found  such  justice  shall  commit  the 
offender  to  the  common  gaol  or  house  of  correction  for  any  time 
not  exceeding  three  cal^idar  months,  nor  less  than  seven  days, 
or  until  such  penalty  and  all  costs  and  charges  shall  be  paid ;  all 
such  penalties  and  forfeitures,  and  also  all  cordage  which  shall 
be  forfeited,  shall  be  paid  and  delivered  to  the  person  who  shall 
au^  who  may  sell  or  otherwise  dispose  of  such  cordage  (after  being 
€at  into  lengths  not  exceeding  twelve  feet)  to  his  own  use  (3) ;  pro* 
vided  that  if  any  person  shall  think  himself  aggrieved  by  any  thing 
done  in  pursuance  of  this  act,  and  for  which  no  particular  method 
of  rdief  is  appointed,  he  may  within  four  months  appeal  to  the 
sessions,  giving  fourteen  days*  notice  in  writing  of  his  intention 
to  appeal,  and  the  matter  thereof,  to  the  person  appealed  against, 
and  within  four  days  after  such  notice  entering  into  recognizuice 
before  some  justice,  with  two  sureties,  to  try  such  appeal,  and 
abide  the  order  and  pay  such  costS'  as  shall  be  awarded  at  ses- 
sions ;  and  on  due  proof  of  notice  and  entering  into  the  recog- 
nizance, the  justices  at  such  sessions  shall  hear  and  finally  de- 
termine such  appeal,  and  award  such  costs  as  they  shall  think 
proper,  which  determination  shall  be  final  and  conclusive  (4); 
and  no  order,  verdict,  judgment,  or  other  proceeding  shall  be  . 
quashed  for  want  of  form  only,  or  be  removed  by  certiorari  or 
oth^  writ  into  any  other  court;  and  such  distress  shall  not  be 

(1)  25  Geo.  3.  c.  56.  s.  8.  (3)  Id.  s.  7. 

(2)  Id.  s. 9,  10.  (4)  Id.  8.  IK 


320 

"  CoftOAOI. 


The  Lciw  €^ffectmg 


[Ch.  IS. 


COTtttT. 


Cut  goods  not 

tobenurkmlu 

WMUghC 


deemed  unlawful,  or  person  making  die  same  a  trespasBer  on 
account  of  any  defect  or  want  of  form  in  the  proceedings;  nor 
sliall  the  party  distraining  be  deemed  a  trespasser  ab  initio  on 
account  of  any  irregularity  which  may  afterwards  be  done  by  the 
party  distraining ;  but  the  person  aggrieved  may  recover  special 
damage  in  an  action  upon  the  case;  but  no  plaintiff  shall  recover 
in  such  action  if  sufficient  tender  of  amends  hath  been  made 
before  action  brought  (1) 

The  manufacture  of  articles  of  cutlery  is  now  regulated  by  the 
staU  59  Geo.  S.  c.  7.  which  recites,  that  knives,  forks,  razors, 
scissors,  shears,  and  other  cutlery  wares,  edge  tools  and  hard- 
ware requiring  a  cutting  edge,  formed  of  wrought  steel  or  of  iron 
and  steel,  had  for  many  years  been  a  great  branch  (2)  of  trade 
in  England,  and  such  articles  being  esteemed  in  foreign  countries 
for  their  superior  quality,  great  quantities  had  been  sent  to 
foreign  markets ;  and  that  a  practice  prevailed  of  forming  sudi 
articles  in  a  mould  from  cast  iron,  and  afterwards,  by  a  chemical 
process,  previous  to  the  finishing  and  polishing,  making  them 
resemble  so  nearly  the  same  sorts  of  articles  wrought  of  steel  or 
iron  and  steel  as  scarcely  to  be  distinguishable  from  such  com- 
positions even  by  manu&cturers  themselves.  The  statute  was 
therefore  passed  to  give  to  manufacturers  of  articles  made  with 
the  hammer,  the  privilege  of  marking  them  with  the  figure  of  a 
hammer,  and  to  prohibit  those  who  made  goods  by  casting  dnan 
them  in  a  mould  from  using  such  inscriptions  as  might  lead 
purchasers  to  suppose  that  they  had  been  made  in  some  other 
manner*  The  provisions  are  as  follows:— the  first  section 
directs,  that  where  any  articles  are  formed  or  manu&ctured  by 
the  hammer  of  wrought  steel  or  iron  and  steel,  the  manu&ctureri 
shall  be  at  liberty  to  mark  or  stamp  them  with  the  figure' of  a 
hammer  at  any  time  after  the  forging  and  previous  to  their  being 
ground  or  polished  (and  not  at  any  other  time,  excqyt  as  therein 
provided),  so  as  to  denote  that  such  articles  of  cutlery  were  so 
formed  by  the  hammer  of  wrought  steel  or  iron  and  steel,  and 
so  as  to  distinguish  the  same  from  articles  cast  in  a  mould  or 
otherwise  than  by  the  hammer  (S}«  All  persons  having  such 
manufactured  articles  in  their  possession  are  authorized  to  marie 
those  made  by  means  of  the  hammer  of  wrought  steel  and  of  iron 


(1)   25  Geo.  3.    c.  56.    s.  12. 
Buro,  J.y  tit.  Cordage. 


(2)  59  Geo.  3.  c.  7. 

(3)  59  Geo.  3;  C.7.  s.  1. 
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and  steel)  at  any  time  within  six  calendar  months  after  the  pass-  Cotliilt. 
ing  of  the  ad^  with  the  figure  of  a  hammer  to  distinguish  them 
from  those  formed  in  any  odier  manner  (1) ;  and  it  shall  not  be 
lawfiil  for  any  pers<m  to  mark  upon  any  articles  of  cuUery,  edge 
tool%  or  hard-waire  requiring  a  cutting  edge,  which  shall  be  cast 
or  formed  in  a  mould,  or  otherwise  than  by  mtoans  of  the  hammer, 
either  at  ihe  time  of  the  casting  or  forming  them,  or  subse- 
quently thereto,  and  previously  to  the  bon&Jide  sale  thereof  to 
the  user,  the  figure  or  form  of  a  hammer,  or  any  symbol  or  de- 
vice resembling  a  hammer,  nor  to  have  in  his  possession  for  sale, 
nor  to  sell  or  expose  to  sale  any  such  articles  not  made  by  the 
hammer  having  such  false  marks  upon  them,  on  pain  of  forFeit- 
ing  all  such  artides,  together  with  the  sum  of  £5  for  any  number 
not  exceeding  one  dozen,   and  for  a  quantity  exceeding  one 
dozen  j€S  for  every  dozen  (2);  the  like  penalty  is  also  imposed  Marks  to  denote 
upon  persons  marking  any  articles  of  cutlery,  forged  with  the  *       ^"^ 
hammer,  of  wrought  steel,  or  of  iron  and  steel,  or  cast  in  a 
mould  at  any  time  previous  to  the  sale  thereof  by  the  user,  with 
any  words  to  denote  or  indicate  the  quality  to  be  any  other  than 
it  really  is»  or  having  in  their  possession,  for  the  purpose  of  sale, 
or  es^sing  to  sale,  such  articles  improperly  marked  (3).     It  is 
also  provided  that  no  person  shall  mark  or  stamp  on  any  articles 
the  words  *'  London^**  or  "  London  made^^  nor  shall  have  in  London  made. 
possession,  or  sell  or  expose  to  sale  such  articles  so  marked,  un- 
less the  same  shall  have  been  manufactured  within  the  city  of 
London,  or  the  distance  of  twen^  miles  from  it,  under  the  pe- 
nalty of  forfeiting  the  articles  so  marked,  with  the  sum  of  j£lO 
for  any  quantity  less  than  one  dozen,  and  j^JO  for  every  dozen 
exceeding  that  number  (4).     But  the  statute  exempts  from  pe-  ExemptioRs. 
nalties  a  person  having  articles  in  a  finished  state  in  his  pos- 
session, or  selling  them  marked  contrary  to  its  provisions,  who 
shall,  on  any  information  or  complaint  against  him,  prove  satis- 
factorily by  his  own- oath,  cht  that  of  any  other  person  before  a 
justii^e,  that  the  articles  were  purchased  or  came  into  his  posses- 
sion, or  were  made  before  the  passing  of  the  act  (5).     And  also 
any  person  having  for  sale  or  selling  cutlery  not  made  before 
the  passing  of  the  act,  and  marked  contrary  thereto,  who  shall, 
at  or  before  the  information  or  complaint  against  him,  prove  sa- 
tis&ctorily  by  his  own  oath,  or  that  of  another  person,  before  a  • 


\ 


(1)  69  Geo.  3.  c.  7.  s.  2.  (4)  s.  6. 

(2)  8,3,  (5)  S.6. 

(3)  8.4. 
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CvTLsiT.        justice^  that  he  purchased  the  articles  with  the  marks  upon  iheiiiy 

without  knowing  that  they  were  marked  contrary  to  the  act, 
and  shall  discover  to  two  justices  the  names  of  the  persons  of 
whom  they  were  purchased,  so  that  diey  may  be  prosecuted  to 
conviction ;  in  this  case  the  party  disclosing  is  not  liable  to  pu- 
nishment, but  is  entitled  to  two-thirds  of  the  penaltjr  as  any  other 
informer  (1).     And  lastly^  the  statute  exempts  from  punishment 
any  person  liable  to  penalties  by  reason  of  an  act  done  by  the 
order  of  another,  who  shall  before  information  against  him  dis- 
cover the  primary  o£Pender,  so  that  he  may  be  prosecuted  to 
conviction ;  in  this  case  also  the  disclosing  party  is  not  liable  to 
punishment,  but  entitled  to  two-thirds  of  the  penalty  as  any 
other  informer  (2) .     A  power  is  given  to  two  or  more  justices  of 
the  peace  of  the  [dace  where  the  o&nder  resides,  or  where  the 
offence  is  committed,  to  hear  and  determine  oflences  against  the 
act,  and  on  information  exhibited,  or  complaint  made,  to  sum- 
mon tlie  party  and  witnesses,  and  examine  into  the  matter^  and 
upon  due  proof,  either  by  confession  or  the  oath  of  one  or  more 
credible  witnesses,  to  give  judgment  for  the  pecuniary  penalty, 
with  costs  to  be  allowed  by  such  justices,  and  to  issue  out  their 
warrant,  under  their  hands  and  seals,  for  the  levying  such  pe- 
nalty and  costs  on  the  goods  and  chattels  of  the  offender^  and 
unless  redeemed  within  five  days,  including  the  day  of  seizure, 
to  cause  the  same  to  be  sold,  and  to  render  the  overplus,  after 
deducting  thereout  the  expences  of  distress  and  sale^  to  the  party 
distrained  upon ;  and  for  want  of  sufficient  distress  the  offimder 
is  to  be  committed  to  the  gaol  of  the  place  where  the  offisace  is  com- 
mitted^ for  any  time  not  exceeding  three  calendar  months,  unless 
payment  be  sooner  mi^de  of  the  penalty  and  costs  (S}.    An  ap- 
peal may  be  made  to  the  next  general  quarter  sessions,  on  giving 
security,  with  sufficient  surety,  to  the  amount  of  the  value  of 
the  penalty  and  costs,  together  with  such  further  costs  as  shall 
be  award^,  in  case  judgment  should  be  affirmed  (4).    The  ma- 
gistrates before  whom  the  information  is  laid,  or  at  the  sessions^ 
may  mitigate  the  penalties  in  such  manner  as  they  see  fit,  pro> 
vided  that  such  penalties  shall  in  no  case  be  mitigated  to  less 
than  one-half,  or  where  they  are  less  than  jf  50  to  less  than 
j625  (5).    No  conviction  can  be  set  aside  for  want  of  form,  or 
for  a  mistake,  provided  the  material  fiicts  alleged  in  it^  and  upon 

(1)  59  Geo.  3.  c  7.  s.  7.  (4)  59  Geo. 3.  c.  7.  s.  9. 

(2)  8. 18.  (5)  8. 10. 
^3)  ld.s.8. 
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which  it  ifl  gtoundedi  are  proved  to  the  satisiaqltion  of  the  Cutlcev. 
court  (1).  A  conciie  form  of  conyiction  is  given,  and  i^'lO  pe- 
nalty may  be  recovered  against  a  witness  n^lecting  to  appear 
before  the  magistrates  (2).  A  jusdee  of  the  peace  may  issue  his 
warrant  to  cause  forfeited  articles  to  be  seized  and  kqpt  in  safe 
custody,  in  order  to  be  produced  on  a  prosecution  for  pecuniary 
poialties,  and  when  the  ftirther  producticm  has  become  unne- 
eessary,  they  may  by  order  of  the  justices  be  destroyed  or  di»- 
posed  of  as  the  court  before  which  the  articles  are  produced  shall 
direct  (3).  Information  must  be  preferred  within  six  months ; 
one-third  of  the  penalties  goes  to  the  poor,  the  other  two-thirds 
go  to  the  informer;  an  inhabitant  of  the  parish  may  bje  a  wit* 

(♦) 


By  statute  57  G.  8.  c.  1 15.  s«  I.  the  provisions  of  the  12  G.  1.  ^ageiinmoMp^ 
c«  34.)  which  prohibit  the  payment  of  the  wages  of  persons  em-  haak^aotes!"^''^ 
ployed  in  the  wodlen  manufacture^  in  goods,  and  direct  the  same 
to  be  paid  in  monqr,  are  extended  to  labourers  employed  in  the 
manufecture  of  articles  made  of  steel,  or  of  steel  and  iron  conv- 
bined,  and  of  plated  articles,  or  of  other  articles  of  cutlery  (5). 
But  by  a  subsequent  statute  any  employers  may  pay  their  arti- 
ficers in  notes  of  the  bank  of  England,  or  of  any  licensed  banker, 
if  the  latter  consent  to  take  them,  but  not  otherwise  (6).     And 
by  the  second  section  of  the  57  Geo.  3.  c^  1 15.,  the  provisions  of 
the  22  Geo.  2.  c.  27.)  to  facilitate  labourers  in  the  woollen  trade 
jraoovering  their  wages,  as  well  as  their  imposing  a  penalty  on  the 
masters  paying  labourers  in  goods,  are  extended  to  persons  em- 
ployed in  the  manufacture  of  articles  of  cutlery,  and  all  reme- 
.dies,  penalties,  modes  of  recovery,  powers,  and  privileges,  and 
other  matters  and  things,  therein  for  these  purposes  contained, 
are  extended  to  persons  in  anywise  concern^  in  suph  manu- 
iGu^tures.  (7) 

The  statute  53  G.  3.  c.  1 15.  after  reciting  thajt  serious  injuries  Fiek-a«m9, 
were  frequently  sustained  in  consequence  of  the  bursting  of  guns, 
fowling  pieces,  blunderbusses,  pistols,  and  other^r^^^irm^  (8),  on 
account  of  the  barrels  not  having  been  sufficiently  proved ;  and  that 


(1)  59  Geo.  3,  c*  7.  s.  1 1.  (6)  58  Geo.  3.  c.  51.  s,  I. 

/2)  s.  12.  <7)  52  Geo.  3.  c.  1 1 5.  s.  2. 

(3)  s.  14,  (8)  And  see  47  Geo.  3.  sess.  2. 

(4)  s.  15, 16*  -   c.  54.    as  to    improper   persons 

(5)  57  Gep.  3.  c.  1 15.  s.  K  having  arms  in  Ireland. 
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it  was  eaqpedi^it  that  the  manufiM^turers  of  fire-arnus  sho^d  be 
compelled  to  prove  the  same  at  some  place  appropriated  for  that 
purpose  as  a  public  proof-house ;  and  also^  that  great  quantitias 
of  fire-arms,  and  barrels  for  fire-arms,  were  manufactured  in 
Birmingham  and  the  vicmity,  and  that  it  would  tend  to  the 
safety  of  the  public  if  a  proof-house,  under  proper  inspectioB, 
were  established  in  or  near  that  town,  enacts,  that  no  baivel 
shall  be  used  in  making  any  fire-arms,  usually  called  small-arms, 
unless  they  have  been  duly  proved  at  the  proof-house  of  the  fffm 
maker's  company  in   London,   or  at  the  proof-house  to  be 
established  under  the  provisions  of  that  act,  or  some. proof-house 
belonging  to  his  Majesty,  or  other  proof-house  established  as  a 
public  proof-house  by  law,  and  which  public  proof-houses  his 
Majesty  was  thereby  authorized  to  establish  in  such  places  and 
under  such  regulations  as  to  the  care  and  management  thereof  as 
his  Majesty  should  think  fit  (1).     The  same  statute  provided, 
that  the  lord  lieutenants  of  the  counties  of  Warwick,  Worcester, 
and  Stafibrd,  and  the  persons  serving  in  parliament  for  those 
counties,  and  certain  other  persons  therein  named,  and  their 
successors,  should  be  a  body  corporate,   and  called  **  The 
guardians,  trustees,  and  wardens  of  the  gun-barrel  proof-house 
of  the  town  of  Birmingham,"  for  proving  barrels  for  gtos,  aad 
other  descriptions  of  fire-arms  brought  to  the  proof^house  at 
Birmingham  to  be  proved ;  but  this  part  of  the  act  is  rqpealcd 
by  the  5B  Geo.  S*  c.  59.,  which  provides,  that  the  lord  lieutenants 
of  the  counties  of  Warwick,  Worcester,  and  Staflbrd,  and  the 
persons  serving  in  parliament  for  tliose  counties,  and  certain 
other  persons  whose  names  are  specified,  with  the  high  and  low 
bailifis  for  the  said  town,  and  all  acting  magistrates  residing 
within  seven  miles  of  the  said  town,  and  their  successors,  to  be 
chosen  in  manner  directed  by  the  first-mentioned  act,  shall  be 
a  body  politic  and  corporate  by  the  name  of  **  The  guardians, 
trustees,  and  wardens  of  the  gun-barrel  proof-house  of  the  town 
of  Birmingham,"  for  the  purpose  of  proving  barrels  sent  to 
them  for  that  pur{>ose,  according  to  the  provisions  of  the 
53  6eo.  S.  (2) ;  by  which  statute  it  was  enacted,  with  regard  to 
the  mode  of  electing  wardens,  that  such  of  the  members  of  die 
corporation  as  should  be  resident  in  Birmingham,  or  within 
twenty  miles,  should  meet  before  the  1st  of  August  then  nexS^  at 
some  convenient  place  in  the  town,  and  that  the  mqor  part  of 


(1)  53  Geo.  3.  c  115. 8.1. 


(2)  55  6eo.3.c.^.  s.17. 
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the  guardians  then  prdaent  (not  being  less  than  ten),  should  f^k^akmb. 
choose  three  persons  out  of  the  guardians,  trustees^  and  wardens, 
to  be  wardens  of  the  proof-honse,  to  inspect  and  superintend  the 
proving  of  barrels  sent  to  be  proved  at  that  house,  and  to  have 
the  sole  management  for  a  year  and  no  longer,  unless  re-elected 
for  another  year  (1).  And  for  keeping  up  the  stock  of  mem- 
bers, that  the  guardians,  trustees,  and  wardens  shall  meet 
annually  on  the  16th  of  March  (unless  that  day  be  a  Sunday, 
and  then  oa  the  day  following),  in  some  convenient  place  in 
Birmingham^  and  elect  fit  persons  resident  therein,  or  within 
twenty  miles,  instead  of  such  guardians,  trustees,  and  wardens, 
(other  than  lord  lieutenants  and  members),  who  shall  have  died 
or  removed  to  a  greater  distance  than  twenty  miles  from  Bir- 
mingham, or  declined  to  act,  so  as  by  reason  of  such  election, 
he  re  shall  not  be  in  the  whole  body  more  than  fifteen  in  addi- 
tion to  such  lord  lieutenants  and  members ;  and  that  immediately 
after  the  full  number  has  been  filled  up,  they  shall  proceed  to 
the  election  of  three  persons  by  majority  of  voices  to  be  wardens ; 
and  that  afterwards,  if  any  of  the  elected  die  or  remove  beyond 
twenty  miles,  another  person  shall  be  chosen  warden,  for  the 
remidnder  of  the  year  at  a  meeting,  of  which  seven  days'  notice 
i^  to  be  given  (2).  And  as  sums  of  money  had  been  subscribed 
for  establishing  a  public  proof-house,  the  53  Geo.  3.  provides, 
that  the  guardians,  trustees,  and  wardens  shall  immediately  after 
the  passing  of  the  act  enter  all  such  subscriptions  in  a  book  kept 
for  the  purpose,  and  call  for  the  money  in  regular  proportion 
from  the  subscribers,  as  they  think  fit,  and  the  guardians, 
trostees,  and  wardens  are  authorized  to  receive  the  same,  and 
in  case  of  refusal,  to  proceed  by  action  in  the  name  of  the 
treasurer,  in  which  action  it  will  be  sufiicient  to  state,  that  the 
penxm  sdbseribing  is  indebted  to  the  treasurer  for  the  siim  sub- 
scribed under  the  act ;  and  out  of  such  monies  the  guardions^t 
trustees^  and  wardens  are  required,  in  the  first  place,  to  re- 
imburse the  charges  incurred  in  passing  or  arising  out  of  the 
act ;  and,  in  the  next  place,  to  establish  a  proper  proof-house, 
with  all  things  necessary  for  proving  barrels  of  fire-arms,  and 
maintaining  the  same  in  proper  order, and  condition  (3).  The 
7th  section  enacts,  that  all  barrels  brought  to  the  proof-house 
for  proof  shall  be  proved  with  powder  of  an  equal  quality  to 
that  now  used  by  the  board  of  ordnance,  and  according  to  the 

(1)  53  Geo.  3.  c.  115.  s.  4.  i     (3)  Jd.  s.  6. 

(2)  Id.  8. 5. 
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scale  or  table  therein  meotioliedy  and  shall  be  marked  as  men- 
ticmed  in  the  act(l).  And  that  it  shall  be  lawfii)  for  the 
guardiansi  trustees,  and  wardens  at  diar  annual  general  meetings 


(1)  53  Geo.  3.  c.  115.  s.  7. 
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And  which  scale  of  proofii  is  equal  to  the  proofs  of  the  honourable 
board  of  ordoaoce  in  proportion  to  the  calibres  of  the  barreb  profed 
by  diem ;  and  when  so  proTcd*  such  barrels  shsU  be  marbsd  with  tha 
follQwiog  marks,  and  no  other,  viz. : 
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to  establish  such  rules  as  may  be  necessary  for  receiving  barrels  for  FiRB-AtMs. 
proof,  proving  and  marking  them,  and  re»delivering  them  when  so 
proved  and  marked  (1).  It  is  also  enacted,  that  the  said  company 
shall  annually  on  the  16ih  of  March,  unless  it  happen  on  a  Sutiday, 
and  then  on  the  following  day,  meet  at  a  convenient  place  in  Bir- 
mingham, and  choose  by  majority  of  voices  a  skilful  person,  expe- 
rienced in  proving  gun-barrels,  who  shall  continue  in  office  one 
year,  if  the  wardens  for  the  time  being  think  fit,  who  (with  sueh- 
assistant  or  assistants  as  shall  be  appointed  by  the  wardens  for  that 
purpose)  shall  prove  all  barrels  brought  to  him  for  that  purpose^  ac- 
cording to  the  lawful  scale;  and  having  proved^  shall  mark  the  same 
as  aforesaid,  and  according  to  the  regulations  established  in  that 
behalf;  such  prover  having,  before  he  begins  to  act,  taken  the  fol- 
lowing oath  before  a  justice  of  the  peace  for  the  county  of  War- 
wick :  <*  I  do  swear,  that  I  will  be  faithful  and  true  to  our 
sovereign  lord  king  George,  and  will,  so  long  as  I  continue 
proof-master  of  the  Birmingham  gun-harrel  proof-house,  well 
and  faithfully  behave  myself  in  the  said  office,  and  prove  ^all 
barrels  brought  to  me  for  that  purpose,  according  to  the  scale 
or  table  mentioned  and  set  forth  in  an  act  of  parliament^  made 
and  passed  in  the  5Sd  year  of  the  reign  of  king  Geo.  3.,  intituled 
An  Act  [here  insert  the  title  of  the  act] ;  and  that  I  will  not, 
during  the  time  I  shall  continue  such  proof  master,  take  any  fee 
or  reward  from  any  person  or  persons  to  prove  any  barrel 
or  barrels,  otherwise  than  as  the  act  directs;  and  that  I  will 
execute  the  said  office  without  favour  or  affection,  prejudice  or 
malice,  and  to  the  best  of  my  skill  and  ability.     So  help  me 
God.''  (2)    From  the  acts,  orders,  or  proceedings  of  the  said 
trustees,  guardiansf,  and  wardens,  an  appeal  is  allowed  to  be 
made  by  a  person  aggrieved  to  the  next  general  quarter  sessions 
of  the  peace  for  the  county  of  Warwick ;  the  appellant  first  giving 
(if  there  be  sufficient  time  afler  the  cause  of  complaint  has  ariBen) 
eight  days  notice  at  least  in  writing  of  his  intention  of  bringing 
such  appeal,  and  of  the  matter  thereof,  to  the  clerk  or  treasurer 
of  the  trustees,  and  within  four  days  after  such  notice  (if  re* 
quired)  entering  into  recognizance  before  some  justice  of  the 
peace  for  the  county,  with  two  sufficient  sureties  conditioned  to 
try  such  appeal,  and  abide  the  order  thereon,  and  to  pay  such 
costs  as  shall  be  awarded  by  the  justices  at  such  quarter  sessions ; 

(1)  58  Geo.  3.  c.  1 15.  8. 7.  that    pealed  bv  55  Geo.  3.  c  59.  s.  4. 
part  of  the  act  which  fixes  the        (2)  53  Geo.  3.  c.  115.  s»  8. 
prices  of  proving  barrels   is  re- 
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FiRE'-AEus.       and  for  want  of  auflBcient  time  for  giving  notice  previonsly  to  the 

first  quarter  sessions  after  the  cause  of  such  complaint  shall  have 
happened,  then  such  appeal^  after  such  notice,  and  under  such 
recognizance^  may  be  made  at  the  second  general  quarter  ses* 
aions  of  the  peace ;  and  the  justices  at  such  first  or  second ,  sefr*^ 
sions  shall  hear  and  determine  such  ]q)pealj  and  award  sack 
costs  to  either  party,  as  they  think  pn^>er ;  the  determination  at 
the  sessions  to  be  final ;  the  justices  being  also  empowered  to 
levy  such  costSt  by  order  or  warrant,  by  distress  and  sale  of  the 
goods  of  the  o£fender,  who  for  want  of  sufficient  distress  may  be 
imprisoned  for  a  time  not  exceeding  three  cal^idar  months,  or 
until  payment  (1).    The  accounts  of  the  said  proof-house,  and 
all  sums  of  money  to  be'  paid,  laid  out,  and  expended^  and 
all    sums  received,  are  to  be  audited  once  eveiy  year  befinre 
some  justice  of  the  peace  acting  at  Birmingham,  or  williiii 
Proof  by  com-     g^ven  miles  thereof  (2).    A  kter  statute  of  the  55  Geo.  S.  c.  59. 
maUrs  in  Lou-    after  reciting  that  a  proof  house  had  for  a  long  time  past  been 
^^^'  established  for  proving  the  barrels  of  fire-arms  in  or  near  the 

city  of  London,  under  the  management  and  oontroul  of  the 
company  of  gunmakers  of  the  city  of  Lcmdon,  by  virtue  of  a 
charter  theretofore  granted  to  the  company,  provides,  that  aH 
barrels  for  fire-arms,  usually  called  smsdl-arms,  which  shall  b^ 
taken  to  the  proof-house  of  the  company^  shall  be  proved  by 
the  proof-master  with  powder  of  equal  quality  to  that  used  by 
the  honourable  board  of  ordnance,  and  not  according  to  the 
scale  of  proof  set  forth  in  the  53  Geo*  S*  c.  115. ;  and  the  per- 
son having  the  care  of  the  conjpany's  proof-house  shall  receive 
all  barrels  sent  to  the  house  and  prove  them^  and  cause,  the 
barrels  after  they  have  been  proved  and  (if  found  to  be  proof) 
marked,  to  be  delivered  to  the  persons  to  whom  they  are  directed, 
on  payment  of  all  such  charges  as  have  been  incurred  in  respect 
of  the  carriage  and  delivery  of  such  barrels  at  the  proof-house, 
and  of  the  company's  charges  for  proving  them,  and  of  the  keep- 
ing of  them  for  proof,  and  delivery  therec^  to  the  person  they 
are  intended  or  directed  for ;  and  if  a  barrel  so  sent  to  the  proof- 
house  to  be  proved,  be  not  received,  and  proved  thereat  according 
to  law,  or  be  delivered  or  parted  with  not  proved,  and  if  found 
to  be  proof  duly  marked,  the  person  having  the  care  of  the  proo& 
hotts^  shall  forfeit  ten  shillings  for  every  such  barrel  (3).     The 

(1)  55  Geo.  3.  c.  59.  s.  14.  (3)  '55  Geo.  3.  c.  59.  s.  4. 

(2)  Id.  s.  1 6. 
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55  Geo.  S.   c  59.  repeaU    the  r^ulations   contained  in  the  Fms-AEMt. 
53  Geo.  3.  c  115.(1}  respecting  th^  prices  of  proving  barrels^  Prices  of  piwiag. 
and  enables  the  company  to  regulate  from  time  to  time  the  sums 
to  be  paid  for  such  proo6,  so  that  no  higher  sum  shall  in  anj 
case  be  demanded  or  received  for  any  barrel  proved  at  such 
proof*house,  and  marked  as  proved  under  the  53  Geo.  8.  c  115« 
or  the  65  Geo.  8.  c.  59.,  than  the  foUowizig ;  viz.  For  any  com« 
m<m  birdingy  Spanish,  Dutch,  Carolina  musket,  carbine,  or  other 
barrel,  not  being  made  of  twisted  or  stub  iron,  nor  above  the 
calibre  of  six-eighths  and  a  hal^  any  sum  not  exceeding  six- 
pence for  every  barrel ;   2.  For  every  pair  of  plain  iron  or 
brass  holstar  or  saddle  pistol  barrels^  the  like  sum  \  8.  For  every 
barrel  made  of  twisted  or  stub  iron^  any  sum  not  exceediag 
nine-pence;  and  for  every  pair  of  stub  or  twisted  pistol  barrels^ 
the  like  sum ;  and  4.  For  every  barrel  above  the  calibre  of  six- 
eighths  and  a  half,  any  sum  not  exceeding  one  shilling.  (2) 
It  is  enacted  by  the  statute  55  Geo.  8.  c.  59.  s.  1.,  after  reciting 
that  the  statute  5S  Geo.  8.  c.  115.  had  been  fiMind  insufficient 
for  the  purposes  thereby  intended,  that  no  person  shall  use  or  ^^^^^  ^ 
faegm  to  use^  either  by  ribbing,  break-off  fittings  rough-stoc^«  prored. 
ing,  or  other  process,  in  any  progressive  state  of  manubcture, 
in  the  making,  manu&cturing^  or  finishing  of  any  description 
of  fire-arms,  usually  called  small  arms,  any  barrel  which  has 
not  been  duly  proved,  and  marked  as  proved,  at  the  proof- 
bouse  of  the  company  of  guifmakers  of  the  city  of  London^ 
or  at  the  proof-house  established  under  the  provisions  of  the 
53  Geo.  3.  c.  115.  (so  long  as  such  respective  proof-houses  shall 
be  maintained  for  proving  and  marking  the  barrels  of  fire-arms), 
or  some  proof-house  bekmging  to  his  Migesty,  or  other  proof> 
house  to  be  established  as  a  public  proof-house  (and  which  pub- 
lic proof-house  his  Majesty  was  thereby  empowered  to  establish, 
under  such  regulations  as  to  the  care  and  management  as  he 
should  think  fit),  should  respectively  forfeit  for  every  barrel  a 
sum  not  exceeding  ^£"20,  to  be  recovered  and  applied  as  therein 
mentioned  (3) ;  and  all.  barrels  are  required  to  be  sent  to  some 
established  proof-house  immediately  from  the  hands  of  the  ma- 
nn&cturer,  and  not  to  be  sold  or  removed  for  sale  until  they 
have  been  so  proved,  under  the  like  penalty  (4).    The  same 
penalty  ]%  also  imposed  upon  persons  recetxdng  barrels  without 

(1)  55  Geo.d.  c.59.  8.3%  (3)  55  Gco.3.  c.5;^,  s.  1. 

<2)  Id.  8. 9.  \4)  Id.  8. 2. 
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Fi&i-^Eus.      being  so  proved  and  marked  as  snch^  for  tbe  purpose  of 
bc^pdoMM  to  makhig  them  up  into  any  kind  of  small  fire*arms  (1).    But  the 
land^orhigma-    ^5  Geo*  3.  declares  that  it  shall  not  extend  to  Scotland  or  Ire* 
Ind  1^^^  land,  except  as  to  forging  marks,  as  after  mentioned,  or  to  the 
forces,  fcc.         proving  of  any  barrels  used  in  manuiacturing  any  musket,  pis- 
tol, or  other  fire-arms,  for  his  Majesty's  forces  or  the  Elast  India 
Company,  or  to  any  barrels  of  the  following  description,  viz. 
any  barrels  in  the  forged,  ground,  finished,  or  in  any  other  state 
of  manufacture^  and  made  of  stub  or  twisted  stub  iron,    or 
other  barrels  usually  termed  best  barrels,  which  said  last-men- 
tioned barrels  may  be  sent,  bought,  or  received  for  the  purposes 
aforesaid,  in  any  number  not  exceeding  twenty,  without  being 
subject  to  any  penalty  (except  that  such  barrels  shall  be  liable 
to  the  penalty  for  using  barrels   not  being  duly  proved  or 
marked),  and  they  are  exempt  firom  being  proved  and  marke<]^ 
P«niil^irbef      ^  required  by  the  said  acts  (2).     Offences  are  to  be  determined 
two  jtmitei.       before  two  justices,  on  the  oath  of  one  or  more  witnesses ;  the 

amount  of  the  penalty  to  be  settled  by  the  justices,  half  to  the 
informer  and  half  to  the  poor,  and  such  costs  to  be  paid  as 
the  justices  shall  think  reasonable ;  and  unless  the  penalty  and 
costs  are  forthwith  paid,  or  notice  of  appeal  given, — for  whidi 
purpose  the  party  must  enter  into  recognizances,  himself  in  a 
sum  double  the  amount  of  the  penalty,  and  two  sureties  in  a 
sum  equal  to  the  amount  of  the  penalty,  with  condition  to  appear 
personally  and  prosecute  such  appeal  at  the  next  general  quarter 
or  general  sessions  of  the  peace  for  the  place  where  the  o£fence 
has  been  committed, — ^they  are  levied  on  the  offender's  goods  by 
distress  and  sale,  by  warrant  under  the  hands  of  such  justices  ; 
and  in  case  no  sufficient  distress  can  be  had,  the  justices  are, 
by  warrant,  to  commit  the  offender  to  the  gaol  or  house  of  cor- 
rection within  their  jurisdiction,  there  to  remain,  without  bail  or 
mainprize,  for  any  time  not  exceeding  six  calendar  months  (S)* 
The  SB  Geo.  3.  c.  59.  provides,  that  neither  the  said  respective 
companies  of  gunmakers,  nor  their  agents,  shall  be  subject  to 
any  prosecution  or  information  under  the  acts  of  parliament, 
unless  it  shall  be  commenced  within  six  months  next  after  the 
offence  committed  (4).     A  form  of  conviction  is  given  by  the 
act,  which  is  to  be  transmitted  to  the  next  general  sessions  or 
quarter  sessions  of  the  peace  for  the  place  where  sucbconvic- 


(2) 


65  Geo.  3.  c.  59.  s.  3.  (3)  Id.  s.  10. 

Id.  8.5.  (4)  Id.  8. 11. 
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tion  was  had,  to  be  filed  amongst  the  records  (i).    Personsr  Fieb-arms. 
a^^eved  may  appeal  to  the.  justices  at  the  next  general  or 
general  quarter  sessions  of  the  peace  for  the  county  or  place 
where  the  oflfence  was  committed.     The  sessions  are  to  award 
such  costs  to  either  party  as  shall  seem  reasonable^  and  their 
dedsion  is  to  be  final ;  and  ii^  upon  hearing  the  appeal^  the 
former  judgment  be  confirmed,  the  appellant  is  forthwith  to  pay 
the  penal^,  and  all  costs  awarded  against  him ;  and^  in  de&ult 
of  payment,  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  of  the  place  where  the  offence  was  committed,  for 
any  time  not  exceeding  six  calendar  months,  or  unless  the  pe» 
nalty  and  costs  be  sooner  paid  (2)«    The  SB  Geo.  S.  provides, 
that  no  action  or  suit  shall  be  commenced  against  any  person 
for  any  thing  done  in  pursuance    of  that    act,   or  of   the 
<6S  Geo.  S.  c.  115.,  until  after  thirty  days'  notice  in  writing 
be  given  to  the  proof-house  of  the  town  of  Birmingham,  or 
their  solicitor,  or  the  company  of  gunmakers  of  L<Hidon,  or 
after  sufficioit  satisfaction  tendered,  or  after  six  calendar  months 
after  the  feet  committed  for  which  such  suit  sfaaU  be  brought; 
and  all  such  suits  shall  be  laid  in  the  county  where  the  cause  of 
k  has  arisen,  and  the  defendant  in  such  action  may  plead  the 
general  issue^  and  give  the  SB  G*  3.  c  49«  and  55  G.  S.  c.  1 15.^ 
and  the  special  matter  in  evidence,  and  that  the  matter  or  thing 
for  which  the  action  was  brought  was  done  by  authority  of  those 
acts;  and  if  such  shall  appear  to  be  the  case,  or  that  sufficient 
amends  was  tendered,  or  that  the  plaintiff  in  such  action  has  not 
complied  with  any  of  the  above-mentioned  provisions,  the  jury- 
shall  find  for  the  defendant ;  and  if  upon  such  verdict,  or  upon 
the  plaintiff's  becoming  nonsuited  or  suflfering  a  discontinuance, 
or  upon  a  demurrer  in  such  action,  judgment  be  ^ven  for  the 
defendant,  he  shall  recover  treble  costs.  (8) 

The  sale  oi^reaoorks  is  prohibited  by  the  stat.  9&  10  W.  S.  Fieswoxki. 
c  7*,  which  provides,  that  no  person  shall  make,  sell,  oi;  utter 
any  squibs,  rockets,  serpents,  or  other  fireworks,  or  any  cases, 
moulds,  or  other  implements  for  making  them,  nor  permit  the 
same  to  be  thrown  or  fired  from  hb  house  or  lodgings,  or  any 
place  thereto  adjoining,  into  any  public  street^  highway,  or  pas* 
sage,  or  for  any  person  to  throw  or  fire,  or  be  aiding  in  throw- 
ing or  firing  the  same  in  or  into  any  public  street^  house,  shop^ 

(1)  55  Geo.  3.  c.  59.  s.  12.  (3)  Id.  s.  15.    Act  a  public  act, 

(2)  Id.  s.  13.  8.18. 


SSS  The  Law  affximg  [CL  1& 

FiRiwo&Ks.      rivery  hi^way,  or  ptssage,  and  that  errery  €iich  ofeiee  shall  be 

deemed  a  ocMnmoii  nuiaanoe  (1).  And  that  a  penalty  of  £S 
shall  be  recoverable  for  malnng  or  sellings  on  conviction  before 
one  justice,  on  confeasioQ  or  oath  of  two  witnesses,  half  to  the 
informer  and  half  to  die  poor,  to  be  levied  by  distress  and 
sale  (2).  And  a  30«.  penalty  for  causing  them  to  be  fired,  Ac 
offender  ia  defiiult  of  payment  to  be  imprisoned  one  months 
unless  he  shall  sooner  pay  the  money  (3).  But  the  staOite  pi^ 
vides,  that  it  shall  be  lawful  for  the  master,  lieutenant,  or  ccm- 
missioners  of  his  Majesty's  ordnance,  or  any  person  authorised 
by  them,  to  give  orders  for  making  any  fireworks  to  be  used 
and  fired  aocordhig  to  such  orders(4),  and  also  for  the  artillery 
company  of  London^  or  asy  other  artillery  company  or  sodeCy 
of  persons  lawfidly  met  for  the  use  and  exercise  cS  arms,  the 
trained  bands,  or  the  mflitia^  to  make  and  use  any  fireworks  in 
the  exercise  of  arms  and  warlike  exploits^  as  they  might  have  done 
before  (5). 

Flax  &  HsMr.        The  growth  and  maonfiu^ture  ofjlax  and  hemp  have  beat 

objects  of  the  encouragement  of  the  legislature.  By  96  Geo.  8* 
c  43.  and  27  Geo%  S.  c.  15.,  a  yearly  sum  not  exceeding  j665S5 
15ff.  (6),  at  liie  rate  of  SiL  per  stone  of  hemp,  and  M.  per  tsteme 
of  flax,  was  directed  to  be  raised,  to  be  paid  to  the  grower  or 
other  perscm  who  breaks  or  properly  prepares  the  same  for 
market,  and  the  regulations  relative  thereto  were  placed  under 
the  cognizance  of  the  justices  lA  sessions ;  but  the  act  was  to  con* 
tinue  only  seven  years,  and  firom  dience  to  die  end  of  the  next 
session  of  parliament  (7).  By  the  33  Hen.  8.  e.  17^  it  was 
made  unlawful  for  any  person  to  water  hemp  or  flax  in  any  river^ 
running  water,  stream,  brook,  or  other  common  pond  where 
beasts  are  used  tobe  watered,  on  pain  of  forfeiting  ik)s>9  half tx» 
the  king,  and  half  to  the  party  grieved,  or  any  person  suing  in 
any  court  of  record,  leet,  or  law  day  (8).  The  encouragement 
giva^  to  the  importation  of  ibx  and  hemp  from  America  and 

(1)  9  &  10  W.  3.   c.  7.    s.  1.    Persons  sued  may  plead  the  general 
See  an  infomiation  which  need    is8ue»  s.  6. 

not    negatiTe    the    prorisoes   in        (6)  27  Geo.  3.  c.  15.  s.  65. 
other  sections.  Burn,  J.  tit.  fiie^        (7)  26  Geo.  3.  e.  43. ;  atid  see 

works.  the  following  statutes  which  relate 

(2)  Id.  8. 2.  to  this  subject,  22  Geo.  3.  c.  82. 

(3)  Id.  s.  2 and 3.  21  Geo.3.  c.58.    10  Geo.  3.  c. 40. 

(4)  Id.  6. 4.  7  Geo.  3.  c.  58. 

(5^  Id.  8. 15.  (8)  33  H.  8.  c.  17.  s.  2.    Pes- 

tlethwaite  Diet.  Comm.  tiu  Itsa. 
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Ireland  hu  already  been  treated  of  (1).  In  the'  imposidoa  of  Flax  U  Hwir. 
the  excise  duties^  allowances  are  made  in  respect  of  articles  con- 
sumed in  the  manufactures:  for  erefy  pound  weight  of  hard 
soap  made  in  Great  Britain,  which  shall  be  consumed  in  Great 
Britain  oa  or  befcnre  the  25th  of  March  1820,  in  prq>aring  and 
furnishing  any  manufactures  from  <Imc  or  cotton  fiir  sale^  except 
such  as  shall  be  used  in  whitening  new  linen  in  the  piece,  in 
Older  to  the  sale  thereof,  l^d.  (2) ;  for  e¥ery  pound  weight  of 
soft  soap  made  in  Great  Britain,  which  shall  be  so  con- 
sumed, \d.  (3) 

T%ere  are  various  legislative  provisions  in  feree  with  respect  Feambs  and 
to  frames  and  frame-work.  The  statute  67  Geo,  8.  c.  126,,  ren-    *-^'*""^®*** 
ders  the  destruction  of  frames  or  articles  upon  them  a  capital 
ofience;  it  repeals  the  54^  Geo.  d.  c,  42.,  and  enacts,  that  if  any  Breaking  fnmet. 
person  shall  by  day  or  night  enter  by  force  in  to  any  house,  shop, 
or  place,  with  intent  t^  cut  or  destroy  any  frame-work  knitted 
pieces,  stockings,  lace,  or  other  articles  or  goods,  being  in  the 
frame  or  upon  any  machine  or  engine  thereto  annexed,  or  there- 
with to  be  used  or  prepaid  for  that  purpose,  or  with  intent  to 
break  or  destroy  any  frame,  machine,  engine,  tool,  instrument, 
or  utensil,    used  for  working    and    making  such  frame-work 
knitted  pieces,  stockings,  lace,  or  other  articles  or  goods  in  the 
hosiery   or  frame-work  knitted  manufactory,  ix  shall  wilfully 
and  maliciously,  and  without  the  consent  of  the  owner,  destroy 
or  cut  with  intent  to  destroy  or  render  usdess,  any  frame- 
work   knitted    pieces,   stockings,   lace,  or  other  articles    or 
goods  being  in  the  frame,  or  on  any  machine    or  engine  as 
aforesaid,  or  prepared  for  that  purpose,  or  shall  wilfully  and 
maliciously,  anS  without  the  consult  of  the  owner,  break,  destroy, 
or  damage  with  intent  to  destroy  or  render  useless,  any  frame, 
machine,  engine,  tool,  instrument,  or  utensil,  used  for  the  work- 
ing and  making  of  any  such  frame-work  knitted  pieces  and  frame- 
work lace  manufactory,  or  shall  wiHuUy  and  maliciously,  and 
without  the  consent  of  the  owner  break  or  destroy  any  machinery 
contained  in  any  mill  or  mOls  used  or  in  any  way  employed  in 
preparing  or  spinning  wool,  or  cotton,  or  other  materials  for  the 
use  of  the  stocking  or  lace  manufactory,  eVery  offender  being 

(0   See   ante,    1  vol.  543,4.  (2)  230eo.3.  c.  77.— 56Geo.  3. 

26Geo.3.  c.53.  s.  12»  46Geo.3.  c. 44.— 55 Geo. 3.  c.178. 

c.  29.   s.  4.   and  other  statutes  (3)  23  Geo. 3.  c.  77.— 43  Geo.  3. 

there   referred    to.       Postlethw.  c.  69, — 55  Geo.  3.  c*  1 78. 
Com.  Diet,  tit.  Flax, 
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thereof  lawfully  coDvicted  shall  be  adjudged  guilty  of  Mimy, 
and  ahall  su£fer  death  as  in  case  <3i  felony  without  benefit  of 
clergy  (1).    This  act  was  to  continue  in  force  till  the  Ist  of 
August  1820  {2).     So  with  regtfrd  to  the  hirers  of  stocking 
frames,  the  stat.  28  6.  S.  c.  5B.  enacts,  that  if  any  frame-work 
knitter  who  shall  rent  or  take  by  the  hire  any  stocking  frame 
either  with  or  widiout  any  machine  or  engine  diereto  annesed^ 
or  therewith  to  be  employed,  shall  refiise  to  yieU  up  and  re* 
deliver  the  same  with  the  machine  or  frame  to  the  person  of 
whom  he  shall  so  rent  it,  after  fourteen  days  notice,  he  shall  dn 
conviction  by  the  oath  or  solemn  affirmation  of  the  owner  or 
employer  of  the  frame,  or  of  any  other  witnessi  before  one  justice 
where  the  offence  is  committed,  (nt  where  the  person  charged 
shall  inhabit,  forfeit  208.  to  the  poor,  and  if  this  be  not  imme- 
diately paid,  and  such  frame  delivered  up  to  the  owner  within 
six  d/iys  after  conviction,  such  justice  shall  commit  the  oflfender 
to  the  gaol  or  other  public  prison  to  hard  labour  for  any  time 
not  exceeding  three  months  nor  less  than  one  mcmtfa  (3).    The 
statute  also  provides,  that  if  any  person  so  renting  or  taking  to 
hire  any  stocking  frame  with  or  without  such  nuushiiie  as  afore- 
said, shall  sell  or  unlawfully  dispose  thereof,  or  the  machine, 
&c.  therewith  let,  i^ithout  the  consent  of  the  owner,  or  shall 
wilfully  and  knowingly  receive  or  purchase  any  such  so  sold  or 
unlawfully  disposed  of  as  aforesaid,  contrary  to  the  true  intent 
and  meaning  of  the  act,  every  such  offender  being  convicted 
upon  indictment,  shall  suffer  solitary  imprisonment  in  the  gacd 
or  house  of  correction  for  not  less  than  three  nor  more  than 
twelve  calendar  months.  (4) 


Prah'i-work.  Articles  of  frame-work  composition  are  required  to  have  cer- 
tain marks.  The  6  Geo.  8.  c.  29.  enacts,  that  all  frame-woric 
knitted  pieces,  and  stockings  made  of  thread,  cotton,  worsted^ 
or  yam,  or  any  mixture  of  all  or  any  of  the  said  or  of  any  other 
materials^  except  such  as  shall  be  made  of  silk  cmly,  which  shaU 
contain  tiiree  or  more  threads,  shall  be  marked  with  the  same 
number  of  ilet>holes,  and  no  more,  as  there  are  threads  contiuned 
in  each  piece  or  pair;  and  such  ilet-holes  shall  be  made  dis- 
tincdy  in  one  direct  line,  or  in  the  same  course,  and  shall  not 
exceed  the  dbtance  of  three  inches  fixmi  the  two  extreme  ilet- 
holes  )  and  no  such  ilet-holes  shall  be  nuide  or  placed  within  th^ 


(1)  57  Geo.  3.  c  12(1.  s.2. 

(2)  Id.  8. 3. 


(3)  28  Geo.  3.  0.55.  S.l. 
{4)  Id.  s.  2,  3, 
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of  four  inches  of  any  letter,  figure^  mark,  or  odier  FmAMi.woMc. 
device,  which  shall  be  put  or  woven  in  any  such  goods  or 
mannfiuAures ;  and  all  such  ilet^holes  shall  be  made  within  four 
inches  of  the  top  or  end  of  every  such  piece  or  pair,  and  no  ilet* 
hdie  or  imitation  thereof  shall  be  made  or  put  in  any  frame- 
work knitted  piece  or  pair  of  stockings,  upon  any  account  what- 
soever, except  as  before  directed  (1).  But  manufiMsturers  may 
use  remnants  or  materials  of  any  sort  in  the  welts  and  tops  of 
stockings  only,  at  any  distance  not  exceeding  three  inches  from 
the  top,  although  the  same  shall  not  contain  so  great  a  number 
of  threads  as  are  contained  in  the  legs  of  such  stockings  (2)» 
Whoever  shall  make  or  work,  or  cause  or  procure  to  be  made 
cf  wrought,  any  frame*work  knitted  goods  of  any  the  materials 
aforesaid,  or  any  mixture  thereof  (except  those  made  of  silk 
only)  without  being  so  marked,  shall  forfdt  the  same,  and  also 
^5  for  each  piece  of  such  frame-work  knitted  goods  or  pair  of 
stockings  (S) ;  but  these  penalties  do  not  extend  to  a  journeyman 
or  person  not  making  such  goods  on  his  own  account,  who 
forfeits  only  a  sum  not  exceeding  40$.  nor  less  than  Ss.  for  each 
piece  or  pair ;  and  if  he  can  prove  that  the  goods  were  so  marked 
by  the  direction  of  his  master  or  the  person  employing  him,  he 
is  not  liable  to  any  penalty  (4).  And  any  person  exposing  to 
sale  such  goods  not  duly  marked  as  aforesaid,  shall  forfeit  the 
same,  and  also  jffS  for  each  piece  or  pair  (5).  If  a  person 
liable  to  these  penalties  inform  against  another,  so  that  the 
latter  may  be  convicted,  he  is  thereby  discharged  from  the 
penalties  (6).  -One  justice  where  the  ofience  is  committed  (not 
being  a  frame-work  knitter,  hosier,  or  proprietor  of  frames), 
may  commit  the  offender  on  the  oath  of  one  witness ;  and  if  on 
such  conviction  the  penalties  and  forfeitures  are  not  forthwith 
paid,  lie  may  issue  his  warrant  to  levy  the  same  by  distress^ 
restoring  the  overplus^  if  any;  but  if  there  be  no  sufficient 
distress,  the  ofiender  may  be  imprisoned  in  the  common  gaol  of 
the  place  for  any  time  not  exceeding  three  months,  unless  the 
penalties  and  forfeitures  are  sooner  paid ;  half  of  which  goes 
to  the  informer,  and  the  other  half  to  the  poor  (7).  Persons 
aggrieved  may^  upon  giving  ten  days  notice^  and  within  two  days 
after  entering  into  recognizance,  appeal  to  the  justices  at  the 
next  sessions,  who,  on  due  proof  of  such  notice  and  recog- 


m^m^ 


(1)  6  Geo.  3.  c.  29.  s.  1.  (5)  la.  a.  7. 

(2)  Id.  8. 2.  (6)  Id.  8. 8. 

(3)  Id.  8.3.  (7)  Id.  8.  9. 
{4)  Id.  8. 4,  5.  6. 


\  .  { 
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FiiAiit*wo&K.  nizance*  shall  finally  determioe  the  same,  and  award  such  coats 
as  they  think  fit  to  either  party  (1).  But  the  act  is  not  b> 
abridge  or  take  away  any  rights  or  privileges  of  the  master, 
wardens,  and  assistants  of  the  oonqpany  of  frame-work  knitters  (2) . 

•LAif.  Glass  is  formed  of  the  most  ordinary  substances,  the  ashes  of 

plants  and  sand  or  pebbles.  The  manufiicture  was  early  known 
in  England,  but  appears  to  have  been  first  seriously  pursued  in 
1557 •  In  1670,  manufacturers  were  procured  from  Venice,  to 
teach  the  art  of  making  the  finer  glass,  and  their  imperfect  in- 
structions were  greatly  improved  by  the  French  refugees  in 
1685.  At  this  day  no  country  in  the  world  excds  Great  Britain 
in  the  manufacture  of  ordinary  and  flint  glass.  In  plate  glass, 
considerable  progress  has  been  made,  but  finer  specimens  are 
still  to  be  procured  from  France.  In  1773,  a  society  was  in* 
corporated  for  twenty-one  years-  by  the  name  of  the  **  Governor 
and  company  of  British  cast  plate  glass  manu&cture,"  for  the  pur- 
pose of  carrying  on  and  improving  the  manufactory  by  a  joint  stock 
of  eighty  shares  of  j^500  each,  and  they  established  themselves 
in  Lancashire.  This  undertaking,  though  the  excellence  of  its 
wares  was  much  extolled,  does  not  appear  to  have  been  very  pros- 
perous, since  in  1785  the  proprietors,  applying  to  parliam^it, 
complained  that  they  had  never  been  able  to  pay  any  dividend, 
though  they  had  expended  .^100,000;  and  they  prayed,  that  they 
might  at  least  be  relieved  from  paying  duty  on  the  waste  glass. 
In  1798,  it  appears  that  they  had  brought  that  branch  of  manu- 
factare  to  great  perfection;  but  in  so  doing,  they  had  sunk  their 
own  capital,  and  also  borrowed  i£67,5S5  Ss.  for  cariying  on 
their  business ;  for  the  payment  of  which,  they  had  been  com- 
pelled to  sell  their  property  to  some  persons,  who  carried  on  the 
manufacture  under  the  act  till  its  expiration,  and  also  as  a  pri- 
vate ocMnpany.  Their  capital  is  not  to  exceed  j£1  00,000,  in 
which  is  included  that  of  the  former  company  now  vested  in  the 
new  corporation,  and  they  are  enabled  to  hold  lands  and  tenemeo^ 
not  exceeding  j^  1000  per  atmum,  make  bye-laws,  &c.  They  may 
dissolve  themselves  at  any  time  by  consent  of  a  majority  holding 
seven  hundred  shares,  on  giving  six  months  notice  in  the  Gazette. 
It  was  made  a  ci^ital  offence  to  commit  forgeries  on  the  company, 
by  the  IS  Geo.  3.  c.  28.  (3).  The  r^ulations  as  to  the  «cise 
duties  upon   glass  with  respect  to  die  licence  to  be  taken 

(l>  6  Geo.  3.  c  29.  s.  10.  c,  38.  s.  28.  revived  by  33  Geo.  3. 

(2)  Id,  8.  12.  c.  17.  8.  23.     3  Chttt.  Crjm.  I*. 

(3)  3  Adolph.  273,  4.    13  G.  3.     1027, 
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oat(l),  theentries tobe  madeof  theirpremiaesj&c.&c. (2),  have, Frame-work. 
been  already  considered  in  a  former  volume^  and  in  the  treatises 
there  referred  to. 

The  art  of  making  gunpowder  is  said  to  have  been  discovered  Cwxpo^^^** 
in  the  reign  of  Henry  VII.  (3) ;  by  its  means  war  is  reduced 
to  a  system,  and  battles  are  rendered  less  sanguinary.  On  ac- 
count of  its  dangerous  properties,  and  its  liability  to  explosion, 
many  provisions  exist,  chiefly  introduced  by  statutes,  with  regard 
to  the  places  where  it  may  be  made,  where  it  may  be  kept,  and  to 
tlie  proper  mode  of  removing  it  from  one  place  to  another ;  there 
are  other  provisions  indeed  which  have  been  already  considcredj 
with  regard  to  the  importation  and  exportation  of  gunpowder, 
^d  the  materials  connected  with  the  making  of  it  (4)«  The 
Stat.  16  Car.  1.  c.  21.  as  already  observed,  legalizes  the  importa- 
tion of  salt-petre,  brimstone,  and  other  materials  for  making 
ggppowder.  It  enacts  also,  that  all  subjects  of  the  realm  of 
England  may  make  and  sell  any  quantities  of  gunpowder  (5) 
And  by  the  same  statute,  acting  under  any  letters  patent  or  pro- 
clamation, whereby  the  making  of  gunpowder  is  prohibited  or 
restrained,  subjects  the  ofiender  to  the  penalties  of  a  praemu- 
nire (6).  We  shall  proceed  to  the  other  parts  of  the  subject  in 
the  order  above  mentioned.  The  provisions,  with  regard  to  the 
legality  of  places  for  making  it,  depend  either  on  the  common 
law  or  on  statutes. — It  seems,  that  at  common  law,  the  erecting 
mills  or  keeping  powder  magazines  near  a  town  is  a  nuisance^ 
•for  which  an  indictment  or  information  will  lie.  In  a  case  which 
occurred  12  W.  3.  a  conviction  took  place  on  an  indictment 
for  keeping  400  barrels  of  powder  near  the  town  of  Bradford  (?}• 
And  in  the  15  Geo.  S.  the  court  of  K.  B.  granted  an  informa- 
tion against  a  defendant  for  a  nuisance,  on  aiBdavits  of  his  mak- 
ing great  quantities  of  gunpowder  near  Maldon  in  Surrey,  and 
thereby  endangering  the  church  and  houses  ih  the  neighbour- 
hood (8.)     The   statutes  in   force  previously  to  the  1 1  Geo.  S. 

(1)  Ante,  1  vol.  838.   n.  15.  ;         (4)  Ante,   1  vol.  p.  529— 544. 
and  as  to   renewal  and  transfer     5S4,  5. 

{hereof,   &c.   id.  839;     and  see  (5)  16  Car.  I.  c.  21.  s. 3. 

52  Geo.  3.  c.  94.  s.  5.  as  to  the  (6)  IGCar.l.  c«21.s.4.  lJac.2. 

regulations   subjecting  the  retail  c.  8.  s.  3. 

dealer  to  the  new  duty.  (7)  Rex  v.  Williams*  £.  12  W. 

(2)  Aute,  1  vol.  840,  &c. ;  and  2  Stra.  1 167. 

see  as  to  glass  in  general,  ante,        (8)  Rex  v.  Tavlor,  T.  15  Geo.  2. 
J  vol.  825.     Burn's  J.  tit.  Excise,     2  Strft.  1 167. 

(3)  3  Hume's  Uii^t.  406. 
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GuKPowo£E.     c.  85*  (i)  were  repealed  by  that  act,  which,  bong  foand  deiec- 

tiye,  was  again  repealed  in  the  following  session  of  parliament, 
and  new  regulations  made  (2).     There  are  some  establishments 
for  gunpowder^  and  modes  of  conveying  it,  which,  being  ex- 
cepted out  of  the  statute,  are  still  lawful^  as  they  were  before  the 
Bittie  powder      m-t  ^jy  passed.    The  fifth  section  of  the  act  provides,  that  it 
gMinei,^ifc!h^I  shall  not  extend  to  the  powder  mills  at  that  time  erected  in  the 
fiii.thot^n-     paridies  of  Battle,  Crowhurst,  Seddlescomb,  and  Brede,  in  the 
i2Gto.>c.6i.  county  of  Sussex,  so  for  as  relates  to  the  making  of  such  fine 
BoccoapUed        fowling  gunpowder  as  is  known  by  the  name  of  Battle  powder  (S). 

So  it  does  not  extend  to  any  mills  or  other  buildings  erected  fix* 
the  purpose  of  making  gunpowder  in  any  lands  belon^g  to  his 
Majesty,  or  to  the  keeping  of  gunpowder  at  any  storehouse  or 
magazine  belonging  to  hb  Majesty,  or  to  hinder  the  trial  of 
gunpowder  by  his  Majesty's  officers  as  usual  for  the  king^s  ser- 
vice^ or  to  the  keeping  of  gunpowder  at  the  magazines  at  tfa^ 
time  erected  for  the  purpose  at  Barking  Creeksmouth,  in  the 
county  of  Essex,  and  Erith  Level  in  the  county  of  Ken^  or  to 
the  keeping  of  gunpowder  at  the  magazines  or  storehouses  then 
erected  near  Liverpool  in  the  county  of  Lancaster,  or  the  city 
of  Bristol,  or  to  the  carriage  of  gunpowder  to  or  from  the  king's 
magazines  under  a  special  and  eaq>ress  order  of  the  king's  board 
of  ordnance,  such  order  to  contain  the  quantity  of  gunpowder 
so  to  be  carried,  and  the  time  for  whicli  such  order  shall  be  en- 
forced, or  to  the  carriage  of  gunpowder  with  forces  on  their 
march,  or  with  the  militia  during  their  annual  exercise;,  or 
which  shall  be  sent  for  the  use  of  snch  forces  or  militia  (4), 
The  new  statute  provides  that  no  person  shall  use  mills  or  other 
engines  for  making  gunpowder,  or  in  any  manner  manufacture 
gunpowd^  in  any  place  in  Great  Britain,  except  in  mills  and 
other  places  which  were  either  actually  in  existence  at  the  time  of 
passing  the  act^  or  which,  if  erected  afterwards,  have  been  sane-^ 
tinned  by  licence,  on  iiain  of  forfeiting  the  gunpowder  on^  9s. 
a  pound. (5) 

Licences  for  The  lieeusing  clause,  after  reciting  that  it  may  be  necessary  to 

orkiep!  "*^     ^^^^  places  appointed  in  which  new  mills  or  other  engines  may 


(1)  5  Geo.1.  0.  26.    11  Geo.  1,  (3)  12  Geo,3.  C.61.  8.5. 
c.  23.  5  Geo.  2.  c.     .15  Geo.  2.  (4)  s.  29. 

c.32.    22 Geo.  1.  c.39.  (5)  s.  I. 

(2)  12 Geo. 3.  c.61. 
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be  erected  for4naking  gunpowder^  with  proper  magiuiies  and  ffuNPowDER. 
-offices  adjoining  thereto,  and  to  have  magazines  for  keeping  un- 
limited quantities  of  gunpowder  in  places  where  there  are  no  mills, 
enables  the  justices  of  the  peace  in  Gtreat  Britain  at  their  general 
quarter  sessions,  after  a  person  appljring  to  them  has  given  four* 
teen  days  notice  in  ¥rriting  of  the  intention  to  make  such  applica- 
tion, as  also  of  the  place  proposed,  to  an  overseer  or  church- 
warden of  tlie  parish,  or  of  an.  adjoining  parish,  if  the  locus  in 
quo  be  extra^parochial,  and  the  overseer  has  caused  the  notice  to 
be  publicly  read  on  the  next  Sunday  in  th^  parish  church  after 
divine  service,  from  time  to  time  to  licence  the  erecting  or  having 
of  such  mills  for  making  gunpowder,  and  proper  offices  adjoin- 
ipg  thereto,  or  such  magazines  ibr  keeping  unlimited  quantities  of 
gunpowderinsnchplaoes,notbeingwithin  London  or  Westminster, 
or  any  odier  limits  Within  Great  Britain  described  in  the  act  (1). 
Where  the  quarter  sessions  refuse  to  license  new  mills  and  magar 
leines  for  making  and  keeping  gunpowder,  or  to  appoint  pieces 
of  ground  ibr  magazines  of  gunpowder  remote  from  any  mills, 
the  person  aggrieved  may  apply  t6  the  sessions  for  a  special  casc^ 
tmd  the  justices  there  present  are  required  to  certify  the  special 
drcumstanoes  of  the  case,  together  with  the  pro(^  offered  on 
bolii  sides,  that  the  proceedings  may  be  removed  by  certiorari 
into  the  court  of  K«  B.,  and  the  justices  are  required  in  their 
return  to  the  certiorari  to  state  such  special  case,  that  the  K*  B* 
may  judge  of  the  real  facts;  and  if  upon  the  whole  matter  it 
shall  appear,  to  the  satisfaction  of  that  court,  that  the  justices 
ought  not  to  have  refused  the  licence  or  appointment,  the  court 
fcas  power  to  make  an  order  on  the  justices  to  grant  such  licence, 
or  make  such  appointment,  without  any  fresh  implication,  at  their 
next  general  quarter  sessions,  and  the  costs  to  be  incurred  by 
the  certiorari  shall  be  awarded  (2).  But  no  person  is  liable  to 
a  penalty  or  prosecution  for  keeping,  without  licence,  unlimited 
quantities  of  gunpowder  in  any  magazine  remote  from  agunpowder 
mill,  and  already  used  for  that  purpose,  in  any  place  not  being  in 
in  London  and  Westminster,  and  the  other  limits  within  Great 
Britain  described  in  the  act,  until  the  expiration  of  six  calendar 
months  after  an  adjudication  by  the  justices  of  the  peace  for  the 
county  in  which  the  magazine  shall  be,  at  their  general  quarter  ses- 
sions, that  the  same  is  dangerous;  it  being  also  declared,  that  they 
shall  not  have  authority  to  make  any  such  adjudication,  except 


<  I  ■  ■  I  ■   I  w  »* 


(1)  12  Geo.  3.  c.61.  s.lS.  (2)  12  Geo.  3.  c.  61.  8.14. 
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GoKPowotR.  *  on  comphunt  made  to  them  of  such  a  magazine  by  some  house- 
holder of  the  parish  or  place^  and  after  due  summons  of  the 
owner  or  owners  of  the  magazine  to  answer  the  complaint, 
and  after  such  examination  on  oath  of  the  witnesses  produced  to 
support  or  invalidate  such  complaint ;  and  also,  that  no  person 
shall  be  liable  at  any  time  to  any  penalty  or  prosecution  for 
keeping  unlimited  quantities  of  gunpowder  without  such  licence 
of  the  justices,  in  any  magazine  erected  by  appointment  of  the 
justices,  under  the  power  given  to  them  by  any  of  the  former 
acts  regulating  the  keeping  and  carriage  of  gunpowder  (1).  It 
is  also  enacted,  that  no  mill  worked  by  a  pestle^  and  usually 
termed  a  pesile  mtlly  shall  be  used  in  making  gunpowder,  on  pain 
of  forfeiting  the  powder  itself,  and  a  pecuniary  penalty  of  28.  per 
pound  (2) ;  and  that  no  more  than  40lb^.  of  gunpowder,  or  mate- 
rials to  be  made  into  gunpowder,  shall  be  made  at  any  one  time 
under  a  single  pair  of  mill  stones,  on  pain  of  forfeiting  all  above 
40lbs.  and  2s.  for  every  pound  (3) ;  nor  shall  more  than  40cwt« 
■be  dried  in  any  one  stove  or  place  at  one  time,  on  pain  of  for- 
feiting all  above  that  quantity,  and  two  shillings  for  every  pound 
thereof  (4).  But  the  12  Geo.  S.  does  not  extend  to  the  powder 
mills  at  that  time  erected  in  the  parishes  of  Battle,  Crowhurst, 
Seddlescomb,  and  Brede,  in  the  county  of  Sussex,  so  far  as  re- 
lates to  the  making  of  such  fine  fowling  gunpowder  as  is  known 
and  distinguished  by  the  name  of  Battle  powder.  (5) 

Keeping  gun-  The  statute  renders  it  unlawful  16  keep  in  any  coming  house, 

Eouse!  *"  dfj'ing  house,  dusting  house,  or  other  place  used  in  making 

gunpowder,  or  in  any  building  belonging  thereto,  except  ma- 
gazmcs  of  stone  or  brick,  distant  at  least  fifty  yards  from  the 
mill,  more  gunpowder  than  is  necessary  for  the  immediate  work 
then  carrying  on  there  (6)  on  pain  of  forfeiting  all  such  extra 
Keeping  ta  ma-  quantity,  and  25.  for  every  pound  thereof.  Every  person  keep- 
ing gunpowder  mills  is  required  to  have,  besides  the  magazines 
and  storehouses  near  the  mills,  one  or  more  good  and  sufficient 
magazines  remote  from  the  mills,  to  receive  the  powder  as  soon 
it  can  be  conveniently  removed  from  the  mills ;  the  magazines  to 
be  well  and  substantially  built  with  brick  or  stone,  near  the  Thames 


gaxues. 


(1)  12  Geo.  3.  C.61.  s.  J5.  J2Geo.3.  c.  61.  s.  4, 

(2)  s:  2.  (4)  8.  6. 

(3)  s.  3. ;  but  no  prosecutions  (5)  s.  5. 
for  using  such  mill  till  after  one  (G)  s.  7. 
year  from  oommencement  of  act. 
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below  Blackwall,   or  in  some  otber  convenient  place,   to  be  GvNrowjEx. 

m 

licensed  by  the  justices  of  the  peace,  as  directed  by  the  sixteenth 
section  of  the  act  (1),  on  pain  of  forfeiting  ^25  for  every  month 
daring  which  he  shall  make  gunpowder  without  having  such 
magazine,  and  jfi5  for  every  day  during  which  he  (not  being 
hindered  by  stress  of  weather,  or  other  just  impediment)  shaN 
wiliiilly  neglect  or  delay  removing  the  gunpowder  made  at  such 
mills  from  them,  or  from  any  storehouse  or  magazine  adjoining 
thereto,  to  the  magazine  so  to  be  situated  remote  from  tlie 
mill  (2) ;  and  a  penalty  of  ^5  every  week  is  imposed  upon  a 
maker  of  gunpowder,  for  keeping  charcoal  within  twenty  yards 
fit>m  aay  mill  or  other  engine  for  the  making  or  keeping  of 
gunpowder  (3).    It  is  provided,  that  no  person  being  a  dealer  in 
gunpowder,  shall  keep  more  than  200  lbs.,  or  not  being  a  dea- 
ler, more  than  50  lbs.  weight,  in  any  building  or  place  whatever 
occupied  by  him  (all  buildings  and  places  adjoining  each  other, 
and  occupied  together,  being  deemed  one  house  or  place  within 
the  act),  or  on  any  river  or  other  water  (except  in  carriages  load- 
ing or  unloading,  or  passing  on  land,  or  in  boats  or  vessels  loading 
or  unloading,  or  passing  on  any  river  or  other  water,  or  detained 
there  by  tide  or  bad  weather),  within  the  following  limits;  (that 
is  to  say),  within  the  cities  of  London  or  Westminster,  or  three 
miles  of  either  of  them,  or  within  any  city^  borough,  or  market 
town  of  Great  Britain,  or  one  mile  of  the  same,  or  within  two 
miles  of  any  palace  or  house  of  residence  of  the  king,  or  of  the 
queen  consort  or  dowager,  or  within  two  miles  of  any  gunpowder 
magazine  belonging  to  his  Majesty,  or  within  half  a  mile  from 
any  parish  church,  or  in  any  other  part  of  Great  Britain  (except 
in  mills  or  other  places  used  at  the  time  of  the  commencement  of 
the  act  for  making  gunpowder,  and  the  magfizines,  storehouses^ 
and  o£Bces  thereto  adjoining  and  belonging,  and  in  the  places 
where  it  is  lawful  to  make  gunpowder,  or  to  keep  greater  or    - 
unlimited  quantities  of  gunpowder,  by  force  of  the  provisions 
contained  in  the  act,)  on  pain  of  forfeiting  all  such  extra  quantity, 
the  barrels  containing  it,  and  2s.  for  every  pound  thereof  (4)«. 
The  exception  thus  introduced  does  not  apply  to  the  limits  men- 
tioned in  the  first  clause  of  this  section,  but  only  ^*  to  the  other 
part  of  Great  Britain"  not  within  those  limits,  and  therefore  an 


(!)  12  Geo.  3.  c.  61.  8.7.  passing  of  act. 

(2)  Id.  s.  8. ;   DO   prosecution        (3)  Id.  s.  10. 
for  oifence  till  after  a  year  from        (4)  s.  11.  ^^  _^, 
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GuNrowDu;    information  charging  an  ofienoe  to  have  been  conraiitted  wHhint 

the  limits  mention^  in  the  first  clause^  need  not  n^ative  thi» 
exception  (]).  Any  quantity  however^  not  exceeding  300 Ibe* 
^eight,  may  be  kept  in  a  magazine  or  wardionse  for  the  use  of 
any  mine  or  colliery,  so  as  the  magazine  or  warehouse  is  witUn 
200  yards  firom  the  same,  and  not  within  any  of  the  before  men- 
tioned limits  (2).  A  power  is  given  to  jusUces,  on  applicadcm  to 
Ihem  at  the  sessions  by  a  maker  of  gunpowder,  to  appoint  pieoea 
of  ground  (not  being  in  London  or  Westminster^  or  any  other 
of  the  excepted  limits  (S),  and  not  exoeciding  one  acre  in  any  one 
place,  with  the  use  of  convenient  roads  thereto)  on  which  makers 
of  gunpowder  may  erect  magazines  for  keeping  gunpowder  in 
any  quantity,  after  having  agreed  with  the  owners  of  such  groaada 
for  the  purchase  of  the  same ;  and  if  they  cannot  agree,  the 
justices  are  to  issue  a  warrant  to  the  sheriff  to  impand  and 
return  before  them,  at  the  times  and  places  thereby  q)pointedy 
a  sufficient  jury,  to  inquire  on  their  oaths  the  value  of  thegroand, 
with  the  use  of  such  convenient  roads  thereto ;  the  verdict  is  to  be 
kept  among  the  records  at  the  sessions,  and  the  judgment  to  be 
final,  the  justices  having  power  to  examine  any  parties  or  wit- 
nesses  on  oath.  The  money  to  be  paid  not  to  exceed  SO  years 
purchase,  and  upon  payment,  or  refusal  by  the  owner  to  accept 
thereof,  in  which  last  case  it  is  to  be  left  for  his  b^iefit  with  the 
justices,  the  inheritance  of  the  ground^  and  the  use  of  the  roads> 
is  to  be  vested  in  the  purchaser,  his  heirs  and  successors.  (4) 

^»™p  of  f«»-       The  statute  directs,  that  no  person  shall  have  or  convqr  at  any 

one  time,  within  Great  Britain,  more  than  twenty-five  barrels  of 
gunpowder  in  any  one  waggon  or  other  carriage  l^  land,  nor 
more  than  200  barrels  in  any  boat  or  other  vessel  by  water, 
(except  in  vessels  with  gunpowder  imported  firom  a  place' 
beyond  the  sea  or  going  coastwise^  or  to  be  exported),  and  aR 
gunpowder  conveyed  on  land  or  water  (except  in  such  vessels 
for  importation  or  exportation  of  gunpowder,  or  going  coast* 
^ise,  shall  be  in  barrels  close  joined  and  hooped,  without  any 
iron  about  them,  and  so  secured  that  no  part  at  it  may  be  scat- 
tered on  the  passage  ;  each  barrel  is  to  contain  no  more  than 
lOOlbs*,  and  when  conveyed  by  land,   to  be  entirely  inclosed  in 


poivder. 


Mti^li^^-  Matters,  1  Bam.  9l        (3)  Supra,  s.Il. 
(2)  12  Geo.  3.  c.  6K  s*  12. 


Ch.  IS.]  Manufactures.  848 

a  bag  called  a  salt-petre  bag,  and  ibe  carriage  to  bate  a  com*  Oonfowdbi. 
plete  covering  of  wood^  painted  cloth,  tarpaulin^  or  wadmlll 
tilts;  and  no  gunpowder  may  be  carried  in  any  barge  or  vessel 
(exoiq>t  as  above-mentioned  in  the  importation^  exportation,  or 
carrying  coastwise),  that  hath  not  a  close  deck,  and  as  soon  as 
sttch  gunpowder  is  put  on  board  such  vessel,  it  shall  be  covered' 
with  raw  hides  or  tarpaulins,  or  otherwise  all  such  gun<- 
powder,  and  the  barrels  containing  it,  may  be  seized  by  any 
person,  who  shall  have  the  same  power  to  remove  it,  and  to 
use,  for  the  space  of  twenty-four  hours  after  seizure,  the  car- 
jriage  or  vessel  in  which  such  gunpowder  is  seized^  and  the 
tackling,  beasts,  and  accoutrements,  belon^g  to  it,  on  paying 
a  recomp^nce  for  the  use,  and  to  detain  such  gunpowder  a» 
is  given  by  the  act  to  persons  armed  with  a  justice's  warrant, 
the  seizure  being,  after  conviction  of  the  offender^  for  the 
benefit  of  the  persons  seizing  (I).  Two  justices  of  the  peace 
may  proceed  under  this  clause  to  adjudge  a  forfeiture  of  gun- 
powder unlawfully  conveyed  to  the  person  seizing  the  same, 
but  the  cofmctian  must  expressly  shew,  that  the  person  to 
whom  it  is  adjudged,  is  the  person  who  seized ;  and  the  statement 
in  th^  adjudicating  part,  but  not  in  the  information  or  evidence, 
that  the  gunpowder  is  forfeited  ^^  to  the  use  of  J.  6.,  the  person 
noho  seized  the  same^^'  is  not  sufficient  (2).  But  the  act  does  not 
extend  to  prevent  the  carrying  of  an  unlimited  quantity  of  gun- 
powder in  such  close-decked  vessels,  and  in  the  manner  first- 
menticmed,  from  any  vessels  lying  below  Blackwall,  to  any  of 
the  magazines  for  gunpowder  so  situated  below  Blackwall,  or 
from  such  magazines  to  any  vessels  lying  below  Blackwall,  and 
going  to  any  place  beyond  sea  or  coastwise  (3).  When  any  unloading  antf 
vessel  having  stale,  condemned,  or  returned  gunpowder  on  board,  r«^<>inS' 
arrives  at  the  whiurf  or  place  where  it  is  intended  to  be  landed, 
no  person  shall  U^in  to  unload  or  bring  down  to  the  wharf  or 
place  with  intent  to  load  any  other  gunpowder,  until  the  whole 
or  part  of  the  old  is  first  unloaded  and  carried  away  from  the 
place  of  landing;  and  after  such  unloading,  and  then  only  so 
much  of  other  gunpowder  may  be  brought  down  or  loaded  on 
board,  as  has  been  unloaded  and  carried  away  of  the  old  gun- 
powder, on  pain  of  forfeituig  all  such  gunpowder  as  shall  be  so 

brought  down  and  loaded  contrary  hereto  (4).    And  a  penalty 

II  ■  1^——^  ,■■■■■■    ,,        ■>         ■■ 

(1)  12  Geo.  3.  c.  61.  s.  18.  (3)  12  Geo.  3.  c.  61.  s.  30. 

(2)  Rex  v.  Smith,    5  M.  &  S.        (4)  Jd.  s.  19. 
133. 
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GuBPowDKK.r    ^  jg^  is  imposed  upon  any  person  having  or  permitting  mf 

charcoal  or  other  combustibles^  fire  or  lighted  candle^  Or  srooat* 
ing  on  board  barges  or  other  vessels  carrying  gunpowder^ 
(except  vessels  for  importation  or  exportation,  or  going  coast- 
wise). (1)  And  any  person  having  the  care  of  a  carriage  for  the 
conveyance  of  gunpowder  by  land,  stopping,  after  beginning  to 
unload  gunpowder,  any  longer  time  tlian  is  reasonably  neoessaiy 
and  due  diligence  authorizes,  for  the  purpose  of  loading  or 
unloading,  unless  hindered  by  the  weather  or  other  impedimeHt, 
shall  forfeit  the  sum  of  ^10  (2),  but  the  last  clause  of  this 
sectioui  which  provided  that  no  other  lading  of  any  kind  should 
.be  carried  in  any  land  or  water  carriage  laden  with  gunpowder, 
has  by  a  subsequent  statute  been  repealed  (5).  And  the  pro- 
visions regulating  the  conveyance  of  gunpowder  relate  only 
to  cases  where  a  quantity  exceeding  one  hundred  weight  is 
carried  (4<).  But  for  the  security  of  the  great  number  of  vessels 
lying  in  the  Thames,  and  of  the  dock  yards,  wharfs,  and  build* 
ings  on  the  side  of  the  Thames  above  Blackwall,  it  is  enacted, 
that  no  master  or  any  person  in  the  care  of  a  vessel  for  the  con- 
veyance of  gunpowder  by  water,  (except  vessels  for  importation, 
exportation,  or  carrying  coastwise),  who,  after  beginning  to  load 
or  unload,  stays  at  the  wharf  or  other  place  of  loading,  or  in 
loading  or  unloading  sufiers  a  longer  time  to  pass  than  with  the 
use  of  all  due  diligence  is  reasonably  necessary  for  loading  or 
unloading,  not  exceeding  eighteen  hours,  unless  hindered  by  th« 
weather,  or  whose  vessel,  having  completed  her  loading,  does 
not  depart  on  her.  course  the. first  ensuing  tide,  unless  hindered 
by  stress  of  weather  or  other  just  impediment,  forfeits  the  sum  of 
j^l  0  (5).  But  the  provisions  which  required  that  no  other  lading 
of  any  vessel  lying  in  the  Thames,  and  outward  bound,  shaU 
receive  on  board  more  than  25lbs.  of  gunpowder  (excqit  for  the 
y  king's  service)  before  the  arrival  of  such  vessel  at,  over,  against, 

or  below  Blackwall,  and  the  master  of  every  vessel  .coming  into 
the  Thames  shall  (except  in  the  case  of  gunpowder  for  the 
king's  service)  put  on  shore  in  proper  places,  in  conformity  to 
the  restrictions  of  the  act,  all  the  gunpowder  on  .l)oard  above 
25  lbs.,  either  before  the  arrival  of  such  vessel  at  Blackwall,  or 
within  twenty-four  hours,  if  the  weather  will  permit,  after  coming 
lo  anchor  there,  or  to  the  place  of  unloading  tha*e,  and  shall 

(1)  12  Geo.  3.  c.  61.  s.  20«  (4)  12  Geo.  3.  c.  61.  s.  22. 

(2)  8.21,  (J})  S.21. 

(3)  54  Geo.  3.  c.  152. 
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not  afterwards  have  on  board  more  than  25  lbs.  (except  for  the  Gunpowder^ 
king's  service),  on  pain  of  forfeiting  all  the  gunpowder  found  on 
board  above  25  lbs.,  and  the  barrels  containing  the  same,  and 
also  2s.  for  every  pound  above  that  quantity  (1).     And  the  cor- 
poration of  Deptford  Trinity  House  are  to  appoint  searchers, 
who  may  between  sun-rising  and  sun-setting  enter  any  vessel 
{«cept  his  Majesty's  ships)  in  the  Thames  above  BlackwaU,  and 
search  for  unlawful  quantities  of  gunpowder,  and  who  have  the 
same  powers  of  seizing,  removing  to  proper  places,  and  retain- 
ing all  such  gunpowder  and  barrels  as  is  given  to  persons 
searching  under  a  justice's  warrant  by  the  twenty-third  section  of 
this  statute  (2),  by  which  it  is  provided,  that  any  justice,  on  de- 
mand made  and  reasonable  cause  assigned  upon  oath,  may  issue 
his  warrant  for  searching  in  the  day-time  any  house,  mill,  yard, 
or  any  other  place  whatever,  or  any  carriage^  boat,  or  vessel,  in 
which  such  gunpowder  is  suspected  to  be  made,  kept,  or  carried, 
contrary  to  any  of  the  provisions  in  the  statute ;  and  all  gun- 
powder found  on  such  search  to  be  made,  kept,  or  carried,  con- 
trary to  the  act,  and  also  the  barrels,  shall  be  immediately  seized 
by  the  searcher,  who  ahall  with  all  convenient  speed  remove  the 
same  to  such  proper  place  as  he  thinks  fit ;  and  for  that  purpose 
may,  for   twenty-four  hours  after  seizure,  use  any  carriage  or 
vessel  in  which  the  same  may  be,  with  the  tackling,  beasts,  and 
accoutrements  belonging  to  them  (and  paying  afterwards  to  the 
owner  a  sufficient  recompence  for  the  use  thereof,  to  be  settled 
by  the  justices  before  whom  the  complaint  is  made),  and  may 
detain  the  gunpowder  and  barrels  till  it  be  adjudged  on  a  hearing 
before    two  justices   whether  the  same  is  forfeited  (3).     All 
penalties  under  the  12  Geo.  S.  are  recoverable  before  two  justices 
on  conviction  of  the  offender  by  confession  or  oath  of  one  wit- 
ness, half  to  be  given  to  the  king  and  half  to  the  informer.   And 
where  the  penalty  is  pecuniary,  to  be  levied  by  distress  and  sale, 
rendering  the  overplus  after  deducting  the  penalty  and  expences, 
and  for  want  of  sufficient  distress,  the  offender  to  be  committed 
to  the  house  of  correction,  and  to  be  kept  to  hard  labour  for  any 
time  not  exceeding  six  months  nor  less  than  three  (4).     And  all 
^;  prosecutions  upder  this  act  are  to  be  commenced  within  four- 
tein  d^ys  after  seizure,  or  after  commission  of  the  offence  where 
there  is  no  seizure  (5).     The  general  issue  may  be  pleaded  in 

(1)  12  Geo.  3.  c.  61.  a.  24.  (4)  Id.  s.  26. 

(2)  Id.  8. 25.  supra.  (5)  Id.  s.  27. 

(3)  Id.  8. 23.  '  ^ 
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Gu  NrowoEB.   answer  to  any  thing  done  under  the  act,  and  treUe  costs  reoo* 
yered  if  the  plaintiiffiul  in  his  suit.  (1) 

Hats.  The  manu&cture  oihais  is  first  noticed  as  relating  to  £ng- 

hmd  in  the  fourteenth  century,  when  the  people  of  Flanders 
dealt  lai^y  in  rabbit  skins  firom  England,  which  they  are  sup- 
posed to  have  made  into  hats.  In  a  century  afterwards  however 
the  English  nation  had  made  such  a  proficiency  in  this  fabric^ 
that  in  a  long  list  of  articles,  the  importation  of  which  was  for- 
bidden, hats  were  included  (2).  Afterwards  the  trade  was  pro- 
gressively Improved  by  the  use  of  machinery,  the  skill  of  die 
French  reftigees,  and  the  introduction  of  the  beavers'  instead  of 
the  rabbits'  fur.  In  consequence  hats  have  long  been  an  article 
of  exportation  to  a  large  amount,  and  as  all  the  materials  with 
which  they  are  made  and  coloured,  and  the  hats  themselves 
worn  in  England  are  taxed,  they  produce  a  considerable  sum  to 
the  revenue  (3).  It  has  been  already  observed,  that  from  a 
regard  to  the  interests  of  the  hat  manufacturers,  the  exportation 
of  the  skins  or  wool  of  hares  and  conies  has  been  prohibited, 
and  the  importation  of  Turkey  goat's  hair  was  allowed  duty 
free  (4) ;  and  that  with  a  view  to  prevent  evasion  of  the  laws  against 
exportation,  the  Staining  or  dying  of  the  skins  was  prohibited  (5). 
These  laws  concern  the  matcurials  of  the  manu&cture«  Those 
are  the  provisions  with  regard  to  the  qualification  of  the  hatter, 
and  to  the  exportation  and  importation  of  hats.  All  retailer» 
of  hatSy  commonly  called  felt  or  wool  stu£^  or  beaver  hats,  or  any 
leather  or  japanned  hats,  were  required  by  the  51  Geo.  3.  c  70. 
to  take  oQt  a  licence  from  the  stamp  office,  and  to  pay  for  the 
same,  within  the  bills  40s.,  elsewhere  5s*,  which  licence  was  to  be 
renewed  annually,  ten  days  at  least  before  the  end  of  the  year  (6) ; 
and  for  selling  any  such  hats  without  a  licence,  a  forfeiture  of 
J^50  was  incurred  (7)«  Any  person  selling  at  any  one  time  to 
any  one  person,  a  less  quantity  than  one  dozen  is  deemed  a  re- 
tailer (8).     Every  licensed  retailer  was  also  required  to  cause 


(1)  12  Geo.  3.  C.61.  9.28. 

(2)  Anno  1403,  by  the  3  Ed w.  4. 
c.4.»  now  repealed  by  b^  Geo.  3. 
C.36.  See  ante,  1  vol.  517,8,  &c. 

(3)  See  upon  thin  subject,  and 
the  mode  of  making  bats,  Postleth. 
I>ict.  tit.  Hats ;  and  see  3  Adolph. 
Brit.  Emp. 

(4)  24  Geo.  3.  seas.  2.  c.  21. 
s.  1,  2. 6.,  ante,  1  voL  577. 


(5)  24  Geo.  3.  sess.  2.  c.  21. 8.3. ; 
ante  b77 ;  how  straw,  he,  hats  to  bo. 
imported,  ante,  1  vol.633  ;  or  hats 
from  plantations,  ante,  1  vol.  678. 

(6)  24  Geo.  3.  sess.  2.  c  51. 
8.  1 ,  2.  4.  But  duties  on  hats  and 
licences  repealed  by  51  Geo.  3. 
c.  70. 

(7)  Id.  8.  3. 

(8)  Id.  s.  7. 
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the  words  Dealer  in  Hats  hg  Retail  to  be  put  up  over  the  do<Hr^  Hai  s. 
or  in  the  front  of  his  house  or  shop^  and  if  he  sell  any  hat  with- 
out fixing  such  notice,  he  is  liable  to  forfeit  40s.  ( i).  Any  un- 
licensed person  fixing  up  these  words  was  made  liable  to  a  for* 
feiture  of  jt  50.  (S).  By  the  17  Geo.  S.  c.  50*  the  hatters  were 
relieved  from  the  hardships  of  an  act  of  Eliz.,  and  another  of 
James  I.  whereby  they  were  prohibited  from  employing  any 
journeymen  who  had  not  served  seven  years  as  apprentices  (3). 
Any  licensed  person  may  export  any  number  of  hats  not  less  than 
a  certain  quantity^  which  by  the  36  Geo.  3.  sess*  2.  c.  125.  s.  18. 
is  declared  to  be  not  less  than  one  dozen  lined  or  unlined,  and 
if  lined,  then  without  being  stamped  and  marked,  upon  giving 
notice  to  the  nearest  distributor  of  stamps,  who  shall  grant  a 
certificate  thereof  (4).  On  the  importation  of  hats  made  of  or 
mixed  with  felt,  hair,  wool,  or  beaver,  a  duty  of  10s.  6d.  is 
payable  (5).  The  duties  on  hats  and  licences  were  repealed  by 
the  51  Geo.  S.  c  70. 

LsATHBR  is  the  skin  of  several  sorts  of  beastly  dressed  and  LtATun. 
prepared  for  the  use  of  the  various  manufiicturers,  whose  busi- 
ness it  is  to  make  them  up  according  to  their  diflerent  employ- 
ments. The  butcher,  and  others  who  flay  them  o£F  the  carcases, 
dispose  of  them  raw  or  salted  to  the  tanners>  tawers,  they  to  the 
shamoy,  morocco,  and  other  kinds  of  leather  dressers,  who 
prepare  them  according  to  thdr  respective  arts,  in  order  to  vend 
them  among  the  curriers,  glovers,  hamessmakers,  coachmakers, 
saddlers,  breechesmakers,  gilt  leather  makers,  chairmakers, 
shoemakers,  bookbinders,  and  all  in  any  way  concerned  in  the 
article  of  leather  (6).  This  manufacture  extends  to  numerous 
articles  of  dress  and  use,  and  is  in  all  its  forms  carried  to  a ' 
great  extent,  and  a  source  of  ample  profit  to  Great  Britain.  It 
would  be  a  useless  task  to  follow  in  detail  all  the  commodities  in 
which  leather  is  employed.  Whoever  considers  them  in  the 
most  cursoiy  manner,  must  be  convinced  of  the  vast  extent  and 
importance  of  this  branch  of  commerce.    It  is  also  highly  bene^ 


Sa^M 


(1)  51 G.  3.  c.  70.  s.  5.  (5)  69  Geo.  3.  c.  52.  Table  A. 

(2)  8. 6.  (6)  See  Postlethw.  Diet.  Com. 
<3)  17  Geo.  3.  c.  50.  ante.  tit.  Leather,  where  a  full  accoUDt 
(4)  24  Geo.  3.  sess.  2.  c.  51.  is  given  of  this  article,  and  of  the 

s.  24. ;   and  as  to  exporting  and  various    employments   connected 

dying  hare-skins   and  wool,  and  with  it,  &c.  3  Adolph.  Brit.  Enip. 

cony  skins  and  wool,    see  ante,  256. 
1  vol.  577. 
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ficiail  to  the  revenue^  the  duties  on  leather  being  under  the  care 
of  the  commissioners  of  the  excise^  and  numerous  laws  are 
passed  for  the  prevention  of  frauds  in  this  most  useful  material. 

Butchers  ind  It  is  provided  (I),  that  if  any  butcher,  or  other  person,  or  hi^ 

dud  oTinspeaioir  servant,  shall  wilfully  or  carelessly  cut  or  gash  any  hide  or  skin 
thereof.  SO  as  to  make  the  same  less  valuable^  or  shall  flay  the  hide  of 

any  ox,  bull,  cow,  heifer,  steer,  stirk,  or  calf,  more  than  two 
inches  below  the  knee  or  gambul,  and  shall  be  convicted  thereof 
before  one  justice  on  the  oath  of  an  inspector  or  any  other  witness, 
he  shall  forfeit  not  more  than  5s.  nor  less  than  Is.  for  the  raw 
hide  of  every  ox,  bull,  cow  or  heifer,  steer  or  stirk,  and  not  more 
than  2s.  6d.  nor  less  than  Is.  for  the  hide  of  every  horse,  mare,  or 
gelding,  and  not  more  than  6d.  nor  less  thafi  dd.  for  the  hide  of 
every  hog,  pig,  sheep,  or  lamb.  Places  are  appointed  for 
examining  hides,  with  proper  persons  as  inspectors,  who  have 
power  to  impose  penalties  for  damaging  hides,  to  mark  the  hides^ 
and  to  do  other  acts  necessary  for  preservation.  The  statute 
S9  &  40  Geo.  3.  enacts,  that  the  mayor,  bailifl^  or  other  head 
officer  of  any  city,  town  corporate,  borough,  or  market  town, 
having  any  such  officer  or  any  two  magistrates  acting  ibr  the 
same  where  there  is  no  such  head  officer,  and  in  any  city,  &c. 
having  no  two  such  magistrates,  any  two  justices  acting  for  the 
division  within  or  nearest  to  which  any  such  city,  &c«  shall  be 
situate,  shall  within  three  months  after  the  passing  of  the  act 
(30th  June  1800)  appoint  some  proper  and  convenient  place  for 
examining  and  inspecting  all  the  raw  hides  and  skins  of  cattle, 
sheep,  horses,  and  hogs  slaughtered  or  flayed  within  such  place- 
or  within  such  distance  thereof  as  shall  be  fixed  by  the  persona 
choosing  and  appointing  the  same,  so  as  such  distance  shall  in 
no  case  exceed  three  miles  nor  be  less  than  two  miles  from  such 
city  &c.,  and  shall  also  appoint  convenient  days  and  hours  for 
the  inspection  of  such  hides  or  skins  in  such  place,  and  shall 
cause  notice  thereof  and  of  the  distance  from  such  city,  &c. 
to  which  the  jurisdiction  of  such  inspectors  shall  extend,  to  be 


Places,  &c.  far 
appointing  in- 
vpeaors.  (2) 


(1)  39  &  40  Geo.  3.  c.  66.  s.  4. 
as  amended  by  41  Geo.  3.  c.  53. 
s.  5.  The  1  Ja.  1.  c.  22.  contiDued 
and  amended  by  13  &  14  Car.  2. 
c.  7. ;  9  Ann.  c.  1 1.  and  24  Geo.  3. 
c  1 9.  repealed  by  48  Geo.  3.  c.  60. 

(2)  By  41  Geo.  3.  c.  53.»  aU 
things  contained  therein,  and  in 


39  &  40  Geo.  3.  c.  ^^.y  extend  to 
raw  hides  flayed  in  G.  B.  found 
within  any  district,  whether  they 
have  been  flayed  within  such  dis- 
trict or  not.  See  form  of  ap- 
pointment of  inspectors  of  hides, 
3  Burn  s  J.  798. 
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put  up  in  l^ible  characters  in  some  conspicuous  place;  and  the  Leather. 
persons  appointing  such  places  shall  then,  or  as  soon  after  as  can 
be  d<Hie,  and  annually,  or  oftener  if  necessary,  appoint  some 
person  or  persons  of  competent  skill  to  be  inspector  or  inq)ector6 
of  bides  and  skins  within  such  city,  &c.  or  the  district  thereof, 
and  also  from  time  to  time  supply  such  vacancies  as  may  arise  ( I ). 
And  the  persons  who  under  this  act  are  authorized  to  appoint 
places  for  examining  hides,  are  by  a  subsequent  statute  em« 
powered  to  appoint  any  place  within  any  district  fixed  under  the 
preceding,  whether  such  place  be  within  any  city,  town  cor- 
porate, borough,  or  market  town  or  not  (2).     If  any  six  or  Recummenda- 
more^  or  in  case  of  any  difference  of  opinion,  the  majority  (the  ""*°  wspectorik 
Aumber  in  any  case  not  to  be  less  than  three  (3) )  of  any  tanners, 
curriers,  or  other  manu&cturers  of  leather  (since  extended  to 
ahoemid^ers,  saddlers,  or  other  persons  working  or  dealing  in 
leather  (4) ),  not  being  journeymen  or  apprentices,  or  persons 
working  with  or  for  any  shoemaker,  or  worker  in  leather  for 
hire,  who  shall  be  then  residing  and  carrying  on  such  trade 
within  such  district,  and  who  shall  have  delivered  in  writing 
their  respective  names  and  places  of  abode,  and  occupation  in 
«uch  manufacture,  shall  recommend  in  writing  to  the  persons 
authorized   to  appoint   inspectors  two   persons  proper   to  be 
appointed  inspectors  where  one   shall   be   necessary,   or  four 
where  two  are  requisite,  then  one  or  two,  as  the  case  may 
require,    of  such  persons  so    recommended,   and  no    other, 
shall  be  appointed  as  aforesaid,  provided  that  two  or  more 
partners  shall  be  considered  as  one  person  only  in  such  reoom-  - 
roendadon ;  and  tliat  when  any  complaint  shall  be  made  by  any 
person  interested  or  dealing  in  raw  hides  or  skins  in  any  such 
place,  of  any  misconduct  or  neglect  of  duty  in  any  such  inspec- 
tor and  due  proof  there,  shall  be  made  to  the  satisfaction  of 
the  persons  authorized  by  the  said  act  to  appoint  inspectors,  they 
may  discharge  such  inspector,  and  appoint  another  in  his  place(5). 
Inspectors,  before  they  begin  to  execute  their  oflBce,  are  to  take  i«»P««<«' o"^**- 
an  oath  (the  form  of  which  is  given  by  the  act),  faithfully  to  exe- 
cute the  same  according  to  the  statute,  without  favour  or  affec- 
tion, prejudice  or  malice;  to  be  administered  by  the  persons 
appointihgthem  (6).  Any  inspector  may  impose  such  penalty  for  the  To  impose  p^. 
wilful  or  careless  cutting,  gashing,  or  flawing  of  hides,  or  flaying  fUying  without 
hides,  contrary  to  this  act,  not  exceeding  one-half  of  the  highest  J!^^»»«'sautho- 

(1)  39&40Geo.3.  c.66.  s.  2.  (4)  Id.  s.  2.  ' 

(2)  41  Geo.  3.  c.  53.  s.  1.  (5)  39  &  40  Geo.  3.  c.  66.  s.  3. 

(3)  S.3.  (6)  Id.  S.6. 
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[Ch.  15. 


When  such  pe- 
naky  diecided  by 
arbitrators. 


amount  of  the  penalty  impoeed  by  tlie  acl»  as  he  ahaH  thiidL  tea- 
sonable,  according  to  the  state  of  such  raw  hide^  wilbovt  having 
such  penalty  adjudged  by  any  magistrate  or  jnstioei  in  pursoance 
of  the  act  (1),  unless  such  person  gives  notice  of  his  intention 
to  dispute  the  pqrment  of  such  penal^;  in  which  case^  the 
magistn^e  befisre  whom  the  diq)ute  is  Iwought  by  any  inspector 
or  other  person,  shall  within  48  hours  summon  any  five  impartial 
and  respectable  persons,  oonoemed  in  the  working  or  mannfiwture 
of  leather  (any  one  of  whom  refusing  to  atfeoid,  without  sufficient 
forfeits  40s.  {%\  to  whom,  or  to  any  three  or  more  of 


cause, 


Wliea  by  ma- 
(ittrate. 


them  (each  of  whom  is  to  take  an  oath  to  do  equal  justice  be* 
tween  the  parties)^  such  dispute  is  to  be  referred,  and  who  are 
authorized  to  hear  and  detarmine  the  same  within  24  hours ; 
and  the  magistrate  shall  cause  such  raw  hide  or  skin  to  be  pro* 
duced  to  such  persons,  and  sudi  dispute  to  be  heard  before 
them,  and  the  dedsicm  of  such  persons,  or  the  major  part  of  them, 
shall  be  binding  and  oonclusive  on  all  the  parties  interested ;  and 
the  party  against  whom  such  decision  shall  be  given,  shall  pay 
the  costs,  to  be  ascertained  by  such  magistrate  (S).  But  in  case 
any  inspector  shall  deem  any  perscm  liable  to  any  higher  amount 
of  penalty,  in  respect  of  the  damage  d<me  to  any  such  hides  to* 
skins,  than  such  half  amoont  as  aforesaid,  he  must  proceed  for 
the  recovery  thereof  by  information  before  a  magistrate  or  justice^ 
in  the  same  manner  as  for  any  other  penalties  imposed  by  this 
act  (4) ;  and  the  half  of  the  penalty  imposed  by  such  inqpeotor 
in  respect  of  such  damaged  hides,  and  also  the  half  of  such 
penally  adjudged  by  any  magistrate  or  justice  upon  information 
of  any  inspector  in  manner  aforesaid,  shall  go  to  the  inspector, 
and  the  other  half  shall  be  applied  for  the  better  carrying  into 
Markaog  Hides.  exectttioD  the  purposes  intended  by  these  acts  (5).    The  statutes 

also  require^  that  every  impector  shall,  with  due  care,  examine 
and  mark  all  raw  bides  and  skins  flayed  within  his  district  (6) ;  for 
which  purpose^  he  shall  provide  two  diffisrent  stamps  or  marks, 
the  one  with  the  letter  S,  to  denote  good  hides^  the  other  with 
the  letter  D,  to  denote  damaged  hides ;  with  the  first  of  which 
he  shall  stamp  on  or  near  the  tail  eveiy  raw  hide  that  is  not 
dami^ed  in  the  flaying,  and  wilk  the  other  he  shall  stamp  on 
one  of  the  five  shanks  every  one  that  is  damaged  in  the  flaying^ 

■,H  I     I      ■     I  p— — — —— — ^fa— I        Hill  Il»»l    .1  ■  I  H»l—^— ^  I         ■     I 

«   (1)  39&40Qeo.d.  c.66.  8.3.        (5)  Id.  8.8.  41  Geo.  3.  c«  53. 

(2)  Id.  s.  13.  8.  7. 

(3)  Id.  8. 12.  (6)  39  &  4D  Oeo.  3.  c.  66.  s.  5. 

(4)  Id.  8. 7. 
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upon  being  paid  the  penalty  imposed  for  this  oflence(l);  fiff  Lbathm. 
which  examination  and  inspection  he  is  entitled  to  the  following 
fee  s:  viz.  for  the  hide  of  every  ox,  bulli  cow,  heifer,  steer,  or 
stirk,  horse,  mare,  or  gelding,  the  sum  of  Id. ;  and  for  every  calf, 
hog,  or  pig  8kin>  the  sum  of  one  halfpenny ;  and  for  every  sheep  or 
lamb  skin,  the  sum  of  one  farthing ;  and  if  any  person,  not  being 
an  inspector  or  person  authorized  by  him,  shall  so  mark  any 
hide,  he  shall  forfeit  j£'20  (2) ;    also,  if  any  person  to  whom  Ptnaides  for 
such  damaged  hide  shall  belong,  shall  refuse  to  pay  the  penalty     °"s*"^' 
imposed  for  damaging  bides,  or  the  several  sums  allowed  for  exa- 
mining and  marking  hides,  any  inspector  may  seize  such  hide ; 
and  unless  the  penalty  be  paid  in  less  than  48  hours  after  seizure, 
or  notice  be  given  by  or  on  the  behalf  of  the  owner  of  his  in- 
tention of  having  such  hide  produced,  and  the  dispute  settled  by 
arbitrators,  the  inspector  may  sell  the  same,   and  retain   the 
penalty  thereby  imposed,  and  reasonable  expences,  and  return  the 
overplus  to  the  owner  (3).  Any  person  residing  in  any  city,  town  Not  bdngiiig 
corporate,  borough,  or  market  town,  or  within  the  district  thereof  m!^?  ^ 
for  which  an  inspector  shall  be  appointed,  who  shall  wilfully 
iK^ect  to  bring  any  hide  belonging  to  him  by  this  act  required 
to  be  stamped  to  the  place  appointed,  within  the  hours  pre« 
scribed,  or  ten  days  fix>m  the  time  of  flaying  the  same  (4),  or 
shall  remove  or  take  away  from  such  place  any  such  raw  hide 
that  hath  not  been  examined  and  marked  by  some  inspector,  or 
some  person  authorized  by  him,  and  approved  by  a  magistrate 
of  the  district,  he  shall  forfeit  not  exceeding  j65,  nor  less  than 
408',  for  every  such  hide  (5).     But  any  person,  after  giving  no- 
tice to  the  inspector  of  his  intention  to  carry  raw  hides  to  any 
other  place  (having  an  inspector  appointed  for  it),  for  not  less 
than  one  calendar  month  after  the  date  of  the  notice,  may  carry 
the  same  to  such  other  place  during  that  time,  for  the  purpose  of 
having  them  examined  and  marked,  and  from  time  to  time  renew 
such  notice  for  any  further  period  not  less  than  one  month  (6). 
All  penalties  and  forfeitures  are  recoverable  before  one  justice  or 
magistrate  of  any  place  where  the  offence  has  been  committed^ 
on  conviction  or  confession  of  the  party,  or  on  the  oath  of  one 
witness,  and  the  penalty  shall  be  levied  by  distress  by  warrant  of 
such  magistrate;    and  for  want  of  sufficient  distress,  if  such 
penalty  and  costs  shall  not  be  forthwith  paid,  such  magistrate 


(1)  39&40Geo«3.  c.  66.  s.  9. 

(2)  Id.  s.  5. 

(3)  Id.  s.  9. 


(4)  41  Geo.  3.  c.53.  b.6. 

(5)  39  &  40  Geo.  3.  c.66.  s.  10. 

(6)  Id.  ibid. 
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LEATHzt.  may  commit  the  ofiender  to  the  common  gaol  or  house  of  cor- 
rection for  any  time  not  exceeding  one  month,  unless  the  penalty 
and  costs  be  sooner  paid(l).  Half  of  all  the  penalties  and 
forfeitures,  not  otherwise  disposed  of,  is  to  go  to  the  informer,  and 
the  other  half  is  to  be  applied  towards  carrying  into  execution 
the  purposes  of  th^  act,  either  in  rewarding  any  inspector  acting 
in  the  district,  or  in  paying  such  charges  and  expences  as  have 
arisen  in  establishing  'any  place  for  the  inspection  of  hides,  or. 
to  any  purpose  relating  to  the  improvement  of  any  such  place, 
in  such  proportion  and  in  such  ways,  and  towards  such  of  the  said 
purposes,  as  the  person  appointing  ^e  same  place  shall,  with  the 
approbation  of  any  six  or  more,  or  in  case  of  any  difference  of 
opinion  of  the  majority  of  the  persons,  dealing  in  leather  (not. 
being  journeymen,  apprentices,  or  persons  working  for  hire), 
who  shall  deliver  their  opinions  in  writing  to  such  person  in 
manner  aforesaid,  direct ;  and  if  any  person  lo  whom  any  such 
money  shall  be  paid  for  the  purposes  aforesaid,  shall  misapply 
such  monies^  or  neglect  to  apply  the  same  to  the  purposes  of  the 
act,  he  shall  forfeit  double  the  sum  so  misapplied,  to  be  sued 
for,  recovered,  and  applied  as  any  penalty  by  this  act  imposed  (2). 
And  if  it  shall  be  made 'out  on  oath  to  the  satisfaction  of  any 
magistrate  or  justice  of  the  peace,  that  any  person,  whether 
living  within  or  without  his  jurisdiction,  is  likely  to  give  material 
evidence  on  either  side^  and  will  not  appear  voluntarily  before 
such  justice  or  magistrate  to  be  examined  and  give  his  evidence^ 
he  may  summon  such  person  to  appear  at  a  reasonable  time^  «nd 
if  he  refuse  to  appear  without  just  cause,  he  shall  forfeit  40s«,  to 
be  recovered  in  the  same  manner  as  the  other  penalties^  and  to 
be  applied  towards  carrying  into  execution  these  acts;  but  no 
such  person  shall  be  obliged,  by  having  received  a  summons,  to 
travel  more  than  six  miles  (3).  Persons  thinking  themselves 
aggrieved  by  the  judgment  of  any  such  justice  or  magistrate, 
where  the  penalty  shall  exceed  10s.,  may,  upon  giving  security 
to  the  amount  of  such  penalty,  and  forfeiture  and  costs,  in  case 
such  judgment  be  affirmed,  appeal  to  the  next  sessions,  who 
may  hear  and  finally  determine  the  same ;  and  if  such  judg- 
ment be  affirmed,  may  award  such  costs  as  to  them  shall  seem 
meet.  And  no  such  judgment  or  conviction  (a  form  of  which 
is  given  by  the  act  (4)  shall  be  removeable  by  certiorari  into 
—■I      — ^ — -  -  — -  «»  — 7" 

(1)  39&40Geo.  3.  c  66.  s.  16.         (3)  41Geo.  3.  c.53.  s.  10. 

(2)  Id.  s.  14.  (4)  39  &  40  Geo.  3.  c  66.  s.  19. 
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any  court  whatever  (I),  but  shall  be  certifiecl  to  the  next  ses--  JLeatsih. 
aions,  and  filed  among  the  records  (2).     Informations  for  cut^ 
Uogy  &c.  of  hides,  to  be  laid  within  three  days  after  inspection^ 
and  for  any  other  offence,  witliin  fourteen  days  after  the  offence 
oommitted  (3).     The  observations  already  made  do  not  apply 
to  places  in  London,  Westminster,  South wark,  or  within  fifteen 
miles  of  the  Royal  Exdiange,  with  regard  to  which  there  are 
other  special  provisions.    By  the  48  Geo.  3.  c.  71.  (4),  to  which  Regulations  re- 
persons  residing  within  these  limits  are  subject,  provides,  that  &c.°^^^    °  ^' 
seven  butchers  named  in  the  act,  and  their  successors,  together 
with  seven  persons  to  be  annually  appointed  by  the  butchers 
company,  seven  by  the  curriers  company,  and  seven  by  the  cord^* 
wainers  company,  are  to  be  commissioners  for  putting  this  act  Commissbnen. 
in  execution  (5)9  and  who  are  to  be  sworn  to  act  impartially ; 
and  no  act  of  dieirs  is  to  be  valid  unless  at  a  meeting  to  be  held 
in  pursuance  of  the  act,  consisting  of  not  less  tlian  five^  the 
chairman  of  which  is  to  have  the  casting  vote ;  and  vacancies  are 
to  be  filled  up  in  the  first  seven  commissioners  from  time  to  time 
as  they  happen,  by  a  fresh  nomination  by  the  remaining  or  sur- 
viving commissioners  (6).     The  owner  of  any  hide  wilfully  or  Gashing  hides. 
carelessly  gashing  any  hide  or  skin,  shall  forfeit  not  more  than 
Ss.  6d.,  nor  less  than  6d.,  for  the  raw  hide  or  skin  of  any  ox,  bull^ 
cow,  heifer,  steer,  stirk,  or  calf;  not  exceeding  Is.  6d.,  nor  less 
than  6d.y  for  every  horse  hide;  not  exceeding  3s.,  nor  less  than 
$d.,  for  every  hog  or  pig  skin ;  and  S^d.  for  every  sheep  or  lamb 
skin ;  but  the  penalties  are  not  to  be  inflicted  for  unavoidable 
damage  (?)•     All  hides  and  calf  skins,  witliin  five  miles  of  the  Inspection  at 
Royal  Exchange,  shall  be  brought  to  Leadenhall,  and  sheep  b^^|^!^ 
and  lamb  skins,  either  to  Woodsclose,  to  the  Borough,  or  White* 
chapel  markets,  to  be  inspected,  on  pain  of  forfeiting  not  exceed* 
ing  ^S,  nor  less  than  20s.  (8).     Places  and  hours  of  inspection 
ace  to  be  appointed  for  places  beyond  five  miles  of  the  Royal 
Exchange,  within  three  months  after  the  27th  of  May  1808; 
but  nevertheless,  butchers  at  any  place  within  fifteen  miles •  may 
bring  their  hides  and  skins  to  Leadenhall  or  the  other  market9»- 
on  giving  notice  to  the  inspector  of  the  district  (9).     Eight  in-  Kg^«  *"*PJ2°'' 
spectors  are  to  be  annually  appointed  for  Leadenhall,— four  by  the.  two  for  Borough 

^  -  and  VVhitecbapel* 

(1)  39&40Geo.3.  c.66.  8.17.  (5)  48Geo.  3.  c.  71.  s.  2. 

(2)  Id.  8.  19.  (6)  Id.  8.  3,  13,  19. 

(3)  41  Geo  3.  c.  $3.  8.8.  (7)  Id.  s.  20,  1. 

(4)  This   sutute    repods    the  (8)  Id.  s.  22,  23. 
43  Geo.  3.  c.  \06.  (9)  Id.  s.  24. 
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Oath  of  in- 
•pectora. 

Feet  thereof. 


Lkathki.        seven  comamsionen  befere  named^  in  conjonocion  with  ike  seven 

nominees  of  tlie  botchers  companj,  two  by  the  seven  cuCTinen, 
and  the  other  two  by  the  seven  cor«hrainers ;  two  inspectors  sffe 
also  be  appointed,  fer  Woodsclose,— -one  by  the  seven  oom- 
nissioners  and  seven  bwtcbcrS)  and  tba  other  by  the  seven  cnr*- 
ntn  and  seven  cordnrainers;  two  arc  also  to  be  appointed  for 
the  Borough,  and  two  for  the  WUiocbapel  markets ;  and  the 
eonmisdoners  have  power  to  increase  the  nurabcr  of  inspeelen^ 
and  make  regulations  for  Iheir  attendance  (1).  The  inspectors 
are  to  be  sworn  before  the  lord  mayor^  or  an  alderman^  to  act 
without  favour,  and  for  their  tronUe  in  cjiaminii^  and  inspect 
ing,  may  take  as  follows :  for  the  hide  of  every  beast,  one  half- 
penny ;  far  the  skin  of  every  calf,  kog^  or  pig,  one  forthi^g^ 
and  for  every  score  of  sheep  or  kunb  skins,  three-pcnoe;  bnt 
the  commissioners  have  power  to  increase  these  foes^  not  excesd- 
ing,  for  beasts,  one  penny ;  calves,  hogs^  or  pigs^  one  halfpeimy ; 
and  for  every  sheep  or  lamb^  not  exceeding  one  forthing  (S). 
Persons  imitating  marks,  forfeit  a  sum  not  eaiceeding  £S  (3)* 
Inspectors  are  to  attend  on  market  days  at  Lcadenhall  firooi 
six  in  the  morning  till  five  in  the  evening,  from  S5th  of  Mardi 
to  99th  of  September,  and  from  seven  till  four,  from  dOtk  of 
Septefldber  k>  244h  of  March,  and  at  tl>e  cchcv  markets  for  sudi 

To  find  stamps,    hours  as  the  commissioners  may  appoint  (4)-     Th^  are  also  ta 

provide  stamps*,  for  marking  hides  and  shtna  near  die  tail  with  dM 
letter  S,  if  sound,  and  D,  if  damaged  \  and  if  the  penalty  et 
foe  be  not  paid^  they  may  seise  the  hido  and  s^  it,  unleia  notice 
of  appeal  be  given  to  two  arbitrators^  who  are  to  be  appointed 
fay  1^  commissioners  on  the  first  Monday  in  June  in  every  year, 
whose  decision  is  to  be  final  \  and  the  party  against  whom  tbe 
appeal  is  determined,  is  to  pay  a  sum  not  exceeding  5s*,  nor  leas 
4}hahi  2&  9d. ;  and  if  the  arbi^ators  diftr,  they  are  to  call  io  a 
tl>ird  person,  and  the  decision  of  suck  arbitrators  and  tknrd  per* 
aons,  or  two  of  them,  shall  be  ooiiclusive;.and  the  arbitralars 
dJTe  fo  attend  on  market  days,  from  the  hour  of  one  tiM  the  clese 
of  the  market  {g)*  Arbitrators  may  alee  be  appointed  for  the 
sheep  skin  markets,  if  found  necessary  (6).  If  inapectova  or 
arbitrators  die,  odiers  are  to  be  appointed  in  their  room  by  ^ 
commissioners  (7).     The  foes  at  eaeh  of  the  mm^kets  are  to  be 


Marks. 

Hours  of 
atten4ance. 


Afbitnton. 


Distributidn 
of  fees. 


■■i    >M 


Mtoi^*^ 


(1)  48Geo.3.  c.71.s.25,W. 

(2)  Id.  27,  8,  9. 

(3)  Id.  S.30. 

(4)  Id.  S.31. 


(5)  Id.  8.31,5. 

(6)  Id.  a.  36. 

(7)  Id.  3. 37. 
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collected  togedier  weekly  into  one  sum,  together  with  the  half  Lbatbu. 
of  the  fines  for  the  negligently  gashing,  and  the  remaining  half, 
with  the  whole  of  all  other  fines,  are  to  be  paid  by  the  inspectors 
to  the  treasurers  to  be    appointed  by  the  commissioners  (l). 
The  monies  received  by  the  treasurer  are  to  be  applied  in  pay- 
ment of  the  expences  of  carrying  the  act  into  execution ;  and 
the  commissioners  may  direct  such  rewards  as  they  think  fit  to 
be  paid  to  working  butchers,  for  taking  off  hides  and   skins 
whole,  and  the  surplus  of  the  monies  received  by  the  treasurer 
is  to  be  paid  as  follows;  viz.  one  farthing  to  the  butchers  com- 
pany, one  fiuthing  to  the  curriers,  one  fiu*tliing  to  the  cordwain* 
crs,  to  be  applied  to  the  use  of  the  poor  of  the  companies,  and 
one  farthing  to  the  first  mentioned  commissioners,  to  be  applied 
to  the  use  of  the  poor  of  the  butchers  who  are  not  free  of  the 
company  (9).     Persons  impeding  inspectors  are  liable  to  forfeit 
any  som  not  exceeding  i^5,  nor  less  than  10s. ;  inspectors  taking 
snd  persons  offering  bribes,  are  to  forfeit  not  exceeding  20s. ; 
salesmen  are  to  give  an  account  to  their  employers  of  fines  im- 
posed, on  pain  of  forfeiting  j£^5 ;  and  workmen  and  servants  gash- 
ing hides,  are  liable  to  repay  one  half  of  the  fines  to  their  princi- 
piJ  (3).     Persons  selling  unstamped  hides  or  skins  within  five 
miles  of  the  royal  exchange,  or  any  buying  such,  except  in  a 
public  market,  are  to  forfeit  any  sum  not  exceeding  5s.  nor  less 
than  Is.  for  every  calf,  hog,  or  pig  skin ;  and  not  exceeding  Is., 
nor  less  than  6d.,  for  every  sheep  or  lamb  skin  (4).     The 
penalties  may  be  recovered  before  one  justice,  and  levied  by 
distress,  and  for  want  thereof,  imprisonment  inflicted  for  not 
exceeding  one  month ;  but  an  appeal  is  allowed  to  the  sessions, 
and  every  information  must  be  laid  within  seven  days  (5).    The  Tannen. 
qualification  of  the  tamier,  and  the  mode  in  which  he  carries  on 
kis  trade,  are  next  to  be  considered.     No  tanner  shall  by  him- 
self or  any  other  use  the  trade  of  a  shoemaker,  currier,  leather 
cutter,  or  other  artificer  exercising  the  cutting  or  working  of 
leather,   on  pain   of  forfeiting  every  hide  and  skin  by  him 
wrought  or  tanned  during  the  time,  or  the  value  thereof,  to  be 
recovered  by  action  (6).     And  also  the  further  sum  of  j^i'lOO,. 
to  be  recovered  according  to  the  excise  laws,  or  by  action  of 
debt  (7).     The  sutute  IS  &  14  Car.  2.  c.  7*  provides,  that  every 

(1)  48  Geo.  3.  c.  71.  s.  40, 1.  (6)  48  Geo.  3.  c.  60.  s.  7.    As 

(2)  Id.  s.  42.  to  the  venue  for  svch  aa  oficnce, 

(3)  Id.  S.43,  6.  see  3  Anstr.  871.    3  M  &  S.  430: 

(4)  Id.  s.  48.  (7)  ^2  Geo.  3.  c.  94.  8.7. 
i5)  Id.s.53. 
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tanner  who  shall  shave,  cut,  and  rake  tlie  upper  leather  hides 
ail  oVer,  or  the  necks  of  their  backs  and  butts,  shall  forfeit  the 
same  or  the  value  thereof,  and  the  searchers  and  sealers  may 
seize  them.  Bujt  any  entered  tanner  may  take  out  of  the  wooze 
and  shave  any  hide  or  skin,  or  cut  and  separate  therefrom  the 
thin  parts  thereof,  provided  that  he  give  six  days'  previous 
notice  in  writing  to  the  officer  of  excise^  under  whose  survey  he 
shall  then  be,  of  his  intention  or  desire  so  to  do,  specifying  in 
such  notice  the  day  and  hour  when  he  will  take  such  hides  or 
skins  out  of  the  wooze,  and  the  number  to  be  taken  out,  and 
whether  the  same  are  to  be  so  taken  out  for  the  purpose  of  being 
shaved,  or  for  the  thin  parts  to  be  cut  off  and  separated  (1); 
Biid  if  any  tanner  shall  take  any  hides  or  skins,  or  parts  or  pieces 
of  hides  or  skins,  out  of  the  wooze  for  either  of  the  purposes  afore* 
^id,  or  for  any  other  purpose,  except  by  shifting  the  same  into 
other  wooze  in  the  same  entered  premises,  or  shall  remove  or 
conceal  any  hide  or  skin,  or  any  piece  or  part  thereof,  not 
being  the  shaving  thereof,  from  the  sight  or  view  of  the  officer, 
so  that  the  duties  payable  thereon  shall  not  be  duly  charged^ 
the  tanner  so  offending  shall  for  every  such  offence  forfeit 
rf'SOO  (2),  to  be  sued  for  and  recovered  in  any  of  the  courts  at 
Westminster,  or  in  the  court  of  exchequer  in  Scotland,  one  half 
thereof  to  go  to  the  king,  and  the  other  half  to  the  informer  (3). 
Any  currier  refusing  to  curry  any  leather  brought  or  sent  to 
him  by  any  person  dealing  or  working  in  leather,  or  neglecting 
to  curry  the  same  in  sixteen  days,  between  September  28th  and 
March  the  25th,  and  in  eight  days  in  the  remaining  part  of  the 
year,  shall,  on  conviction  before  one  justice  on  the  oath  of  one 
witness  forfeit  j^'5,  to  be  recovered  by  distress,  half  to  the  in- 
former and  half  to  the  poor,  but  the  justice  may  mitigate  the 
penalty ;  persons  aggrieved  may  appeal  to  the  sessions,  whose 
determination  shall  be  final,  and  no  certiorari  shall  be  granted  (4). 
No  currier  or  other  person,  not  being  an  entered  tanner,  may 
use  sumack  in  currying  any  hide  or  skin,  or  preparing  of 
dressing  leather,  except  only  for  the  purpose  of  colouring  leather, 
on  pain  of  forfeiting  i^lOO,  one  half  to  go  to  the  king  the  other 


(1)  [Penalty  of  .^100]  under 
ihc  excise  laws,  on  every  tanner, 
Ik-e.  not  keeping  separate  such 
hides,  &c.  taken  out  «f  wooze  for 
shjtvmg,  from  those  taken  out  and 
bimg  up  to^iry,  &c.  until  survey*- 
ing   officer    has    taken    accoimt. 


66  Geo.  3.  c.  110.  s.  6. 

(2)  56  Geo.  3.  c.  110.  s.  i.; 
which  repealed  the  9  Ann.  ell. 
8.  12. 

(3)  Id.  s.  7. 

.    (4)  12Geo.  ?.  c.25.  s.4^5'6-. 
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to  the  informer  (1).     The  wardens  of  the  curriers  are  not  at  Leather. 

liberty  to  visit,  seareh,  or  seize  any  leather,  hide,  or  skin,  but  or  the  seatching 

such  as  is  curried  or  dressed  in  London,  or  three  miles  thereof,  of  leather. 

by  some  member  of  their  own  company,  nor  in  any  other  place 

but  in  the  open  market,  or  in  the  shops,  houses,  or  warehouses  of 

such  carriers  (2).  A  statute  of  Jac.  1.  enacts,  that  no  person  shall  Leather  sellers. 

incur  any  penalty  for  selling  or  buying  sheep  skins  unsearched 

or  unsealed  (8).     But  the  requisite  of  searching  and  sealing  is 

alluded  to  in  a  later  statute  (4)5  which  provides  all  dealers  or 

workers  in  leather  may  buy  all  sorts  of  tanned  leather  in  open 

fiiir  or  market,  whether  curried  or  uncurried,  being  first  searched 

and  sealed,  and  may  cut  and  sell  the  same  in  any  small  pieces  in 

their  open  shops,  or  cut  and  convert  it  into  other  manufactured 

articles  (5).     By  the  89  &r  40  G.  3.  c.  %^.^  after  reciting,  that 

by  reason  of  the  skill  and  improvement  made  in  dressing  leather, 

many  hides  formerly  supposed  to  be  uiifit  for  making  into  boots 

and  shoes  are  now  become  useful  therein,    so  much  of  the 

2  (vulgo  1)  Jac.  1.  c«  22.  as  prohibits  shoemakers  from  putting^ 

into  boots  and  shoes^  &c.  leather  made  of  horse  hides^  and  so 

much  of  9  Ann.  c.  11.  as  relates  to  the  gashing  of  hides>  is 

repealed. 

-    The  rise  and  progress  of  the  linen  manufacture  in  the"  linens. 
British  dominions  are  traced  by  Mr.  Oddy,  who,.after  mentioning 
its  use  and  value  among  the  antients,  proceeds  thus :    From. 
Italy  the  linen  manufacture  went  to  France,  from  thence  to 
Flanders,  where  it  made  a  stand,  afterwards  to  Holland  :  from 
Flanders  we  received  it,   as  well  as  the  Germans,  and  it  has 
spread  at  a  very  late  period  from  thence  to  the  east  and  nordiern 
pMTts  of  Europe.     In  encouraging  the  woollen  manufacture,  at 
an   early  period,    some  attention  was  paid  to  that  of  linen  ;^ 
Henry  III.,  in  the  S7th  year  of  his  reign,  ordered  the  sheriffs  of 
Wiltshire  and  Sussex  to  buy  for  his  wardrobe  at  Westminster 
1,000  ells  of  fine  linen,  made  in  each  of  their  respective  counties. 


(1)  56  Geo.  3.  c.  110.  a.  .5. 

(2)  1  W.  3.  8688.  1 .  c.  33.  8.  4. 

(3)  4  Jac.  1.  c.  6.  s.  2. 

(4)  48  Geo.  3.  c.  71.  s.  48. 
ante. 

(5)  12  Geo.  2.  c.  25.  s.  1. 
)  W.  3,  sess.  1.  c.  33.  s.  5.  See 
further  as  to  the  staple  of  leather, 
ante  1  vol.  150,  i.  and  the  expor- 
tation thereof,  1  vol.  575,  6.   And 


as  to  the  duties  on  leather,  ante 
1  vol.  828,  and  as  to  licences  and 
duties  for  them,  838. ;  and  entry 
of  premises,  &c.,  8^10.;  and  who 
deemed  tanners,  tuwers,  or  dress- 
ers, 9  Ann.  c.ll.;  the  exporta<« 
tion  and  importation  of  gloves 
which  is  allowed  by  59  Geo.  3. 
c.  73.  and  1  vol.  524,  5.  711.;  and 
table  of  erriita. 
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LiMBMi.        When  Cardinal  Wolsey's  goods  were  «eized  by  Heorj  VIIL, 
amongst  other  articles  were  found  1,000  pieces  of  fine  Holkad 
linen,  a  proof  that  the  manufacture  was  not  carried  to  moch 
perfection  in  this  country,  juid  by  the  enormous  provision  of  iif 
that  it  was  not  readily  to  be  had,  for  in  the  inventory  we  do 
not  find  woollen  dotli,  that  being  a  manufacture  established 
here  long  before,  and  probably  that  could  be  purchased  when 
wanted.     The  reign  of  James  I.  was  the  first  period  for  encou- 
raging the  linen  manufacture  by  authority,  from  that  time  it  waa 
left  to  itself  till  1696,  when  an  act  passed,  whidi  mi^  be  said 
to  have  been  the  foundation  act  for  encouraging  the  manufiurture 
of  luiens  in  Ireland.    Hemp  and  fiax,  the  growth,  and  sail 
cloth,  the  manufacture  of  that  kingdom,  were  all  imported  into 
England  duty  free,  and  so  far  had  the  manufacturing  of  sail 
cloth  increased  by  this  time,  that  the  £nglish  manufacture  waa 
allowed  to  be  exported  duty-free.     The  linen  raanufiMstnre  iii 
Ireland,  was  farther  promoted  by  the  French  protestant  refo* 
gees,  and  a  sort  of  compact  made  in  1698,  ^en  the  EngUsIi 
parliament  addressed  his  Majesty,  to  discourage  the  woollen 
manufacture  in  Ireland,  and  to  encourage  that  of  linaa.    An 
act  passed  in  1704,  by  which  Irish  linens  were  allowed  to  be  ex- 
ported from  any  port  in  Ireland  directly  to  the  British  planta- 
ticms.     The  manufacture  of  all  kinds  of  linen  goods  was  very 
much  encouraged,  and  increased  by  the  establishment  of  tiie 
linen  company,  which  was  incorporated  by  the  4  Geo.  S.  c  37* 
From  that  time  this  manufacture,  which  before  was  at  a  very 
low  ebb,  has  gradually  arrived  at  its  present  height  and  per* 
fection  (1).     This  statute  contains  a  great  number  of  r^^ulatioos 
and  provisions,  respecting  the  subscribers  and  their  shares;,  and 
the  appointment  of  directors  and  other  officers  of  the  said  com^ 
pany ;  but  the  act  was  not  to  extend  to  Scotland  or  Irehind  (2)« 

The  provisions  with  regard  to  linen,  may  be  considered  as 
they  aiFect  the  persons  who  may  exercise  the  manufacture ;  as 
they  relate  to  the  mode  of  manufacturing  of  such  goods;  to  the 
marking  and  stamping  of  them ;  to  the  description  of  articles 
prohibited  from  being  worn  or  sold,  and  to  the  stealing  from 
premises  used  in  the  manufacture.  By  13  Car.  2.  c.  15.  any 
person,  native  or  foreigner,  may,  without  paying  any  thing,  in 
any  place,  privileged  or  unprivil^d,  corporate  or  not  corpo-* 
rate,  set  up  and  exercise  the  occupation  of  breaking,  hiekling^ 

(1)  See  on  tbisaubject,  Adolph.        (2)  4  Geo.  3.  c.  37.  s.  22. 
Hbt.  vol.  3.  248  to  254. 


or  drasiog  of  hemp  or  flax ;  as  aho  of  making  or  wbke&ing  of     Um^hu 

thread;    as  alao  of  spioning,  weaving,  making,  whitening,  or 

bkaoliing  anj  doCb  made  of  hemp  or  flax  only;  as  also  the 

mystery  of  making  twine  or  nets  for  fishery,  or  of  stOYing  of 

c^nlage ;  as  also  the  trade  of  making  tapestry  hangings  (1),  and 

all  foretgneiB  using  any  of  these  trades  for  three  years,  (taking 

ibe  oatha  of  allegiance  and  supremacy  before  two  jastices),  shall 

enjoy  all  privil^es  as  natural  born  svlijects  (£).     In  order  to  Makeoftbt 

prevent  a  pernicious  praotice  oiiieh  in  use,  of  stretching  and  "^'^®* 

heating  linen  cloth,  in  order  to  enlarge  it,  and  afterwards  throw* 

ing  thereon  certain  Hquors,  mixed  with  chidk  and  other  such 

things,  which  rendered  the  doth  liner  and  thicker  to  the  eye^ 

but  in  e£fect  loosened  and  weakened  the  threads ;  an  act  was 

passed,  prohibiting  suclt  practices,  and  any  other  by  which  the 

cloth  was  rendered  worse^  on  pain  of  imprisonment  for  one 

month  at  the  least,  forfeiting  all  soch  linen  doth,  and  payia^^ 

such  fine  as  the  justices  think  fit  (8),  and  the  judges  of  assise 

and  justices  of  the  peace,  or  tiiree  of  diem,  may  hear  and  deteiv- 

fekae  the  same  in  their  sessions,  by  information^  indictment^  4ir 

upon  the  traverse  of  any  indictment  or  presentment  found  before 

them  (4).     Any  person  seizing  such  deceitful  linen,  must  either 

indict  or  lay  an  information  against  the  offender  at  the  next  ass^ 

sicns  before  two  justices,  one  being  of  the  quorum,  and  Boust 

enter  into  recognizance  to  pursue  the  same  with  efieet,  and  to 

give  evidence,  and  one-half  of  what  he  shall  recover  goes  to 

the  king,  and  the  other  to  himself  (5).      The  justices  before 

whom  the  offence  is  tried,    shall  certify  the  siune  by  estreat 

into  the  exdiequer  yearly  at  Michaelmas,   as  they  do  other 

estreats,   and  thereupon  the  barons    may  make  process   for 

so  much   as  appertains    to  the  king,  in  like   manner  as  for 

other  fines  (6).     All  cambrics  and  lawns  made  in  England  or  Marks  acd 

Wales  are  to  be  marked  and  sealed,  and  persons  forging  the  ^^* 

stamps  are  guiky  of  felony  (7),  but  with  benefit  of  clergy  (8)* 

Any  person  causing  stamps  to  be  affixed  to  any  foreign  linens 

imported,  in  imitation  of  those  put  on  Scotch  or  Irish  liaensp 

fofieits  £5  for  each  piece ;  and  any  person  selling  or  exposing 

to  sale,  or  packing  up  for  sale,  any  foreign  linens  (knowing  them 

to  be  so  stamped)  as  the  manufacture  of  Scotland  or  Ireland, 


(1)  13  Car.  2.  o.  16.  s.  2.  (5)  Id.  s.  3. 

(2)  Id.  8,  3.  (6)  Id.  s.  4. 

(3)  1  Eliz.  c.  12.  Bt.2.  <7)  4  Geo.  3.  c.  37. 

(4)  Id.  8. 2.  .  0)  62  <3eo.  3,  c,  144. 
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is  liable  to  the  same  forfeiture.  Whoever  affixes  any  counterfeit 
'6tainp  on  linen  of  the  manufacture  of  Great  Britain  or  Ireland^ 
in  order  to  vend  the  same  as  linens  duly  stamped,  is  also  liable 
to  forfeit  dBB  for  each  piece ;  and  whoever  sells  or  exposes  to 
sale,  or  packs  up  for  sale,  any  such  linens,  knowing  them  to  be 
so  stamped,  forfeits  the  goods,  and  £5  in  addition  for  each 
piece  (1).  The  offender  may  be  convicted  before  one  justice 
on  the  oath  of  one  witness,  and  for  want  of  sufficient  distress 
may  be  imprisoned  for  six  months,  unless  the  penalty  be  sooner 
paid ;  the  penalty  and  forfeiture  to  go  to  the  informer,  after  de- 
ducting thereout  2s.  in  the  pound,  to  be  paid  to  the  constaUe 
executing  the  warrant  (2).  Cambrics  or  French  lawnSf  legally 
imported,  may  be  worn  or  sold,  and  will  not  be  liable  to  seizure; 
nor  the  person  wearing  or  selling  the  same,  be  liable  to  any  pe* 
nalty  (S).  If  it  appeared  on  the  trial,  that  the  yarn,  in  respect 
of  which  the  prosecution  was  instituted,  had  been  taken  up  and 
thrown  into  heaps  at  the  time  it  was  stolen,  in  order  to  be  car<» 
ried  into  the  house,  it  is  said  the  case  is  not  within  the  statute, 
as  there  could  be  no  necessity  for  the  prosecutor  to  leave  his 
property  in  such  a  state  of  exposure  (4).  The  51  Geo.  3.  c.  4I.9 
after  reciting  that  the  act  of  18  Geo.  2.  c.  41.,  which  inflicts  a 
capital  punishment  for  such  o£Fences,  had  been  found  ineffectual, 
provides,  that  every  person  who  diall  feloniously  steal,  by  day 
or  by  nighty  any  linen,  fustian,  calico,  cotton  cloth,  or  cloth 
workecl>  woven,  or  made  of  any  cotton  or  linen  yarn  mixed;  or 
any  thread,  linen,  or  cotton  yarn,  linen  or  cotton  tape,  inde, 
filletting,  lates,  or  any  other  linen,  fustian,  or  cotton  goodsi,  laid 
or  exposed  to  be  printed,  wliitened,  bowked,  bleached,  or  dried, 
in  any  whitening  or  bleaching  croft,  lands,  fields,  or  grounds, 
bowking-house,  drying*>house,  printing-house,  or  other  building, 
ground,  or  place  made  use  of  by  any  calico-printer,  whitster^ 
crofter,  bowker,  or  bleacher,  for  printing,  whiteningy  bowking, 
bleaching,  or  drying  the  same,  to  the  value  of  10s. ;  or  wboi 
shall  aid  or  assist,  or  wilfully  or  maliciously  procure  any  other 
person  to  commit  such  otknce ;  or  who  shall  buy  or  receive  any 
such  goods,  knowing  them  to  be  stolen,  shall  be  liable,  upon 


(i)  17  Geo.  2.  c.30.  s.  1, 

(2)  Id.  8.  2. 

(3)'  27  Geo.  3.  c.  13.  s.  23. 
27  Geo.  3.  c.  32.  s.  19.  For  the 
excise  regiilations  concerniog  cam- 
bries  and  lawns  made  io  England, 
(see  4  Geo.  3.  c.  S7. ;  as  to  super- 


visor or  officer  of  excise  to  seal 
them,  s.  17,  18.  Forfeiture,  if 
found  unmarked ;  and  jf200  pe<« 
nalty  for  eelling,  s,  24. 

(4)  4  Bla.  Com.  240  (n)  {3^ 
3  Chit.  Cr.  Jj.,  934, 
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being  convicted  thereof,-  to  be  transported  for  life^  or  for  such  Linens: 
term  not  less  than  seven  years,  or  be  imprisoned  and  kept  to 
hard  labour  in  the  common  gaol,  house  of  correction,  or  peni- 
tentiary-house, for  any  term  not  exceeding  seven  years  (1)« 
The  statute  4  Geo.  S.  c.  37«  enacts,  that  if  any  person  shall,  by 
day  or  night,  break  into  any  house,  shop,  cellar,  vault,  or  other 
place  or  building,  with  intent  to  steal,  cut,  or  destroy  any  linen 
yarn  or  linen  cloth,  or  any  manufacture  of  linen  yarn  belonging 
to  any  manufactory,  or  the  looms,  tools,  or  implements  used 
therein ;  or  shall  wilfully  or  maliciously  cut  in  pieces  or  destroy 
any  such  goods  when  exposed  either  to  bleach  or  dry,  he  shall 
b^  guilty  of  felony,  without  benefit  of  clergy.  (2) 

'  The  art  o( printing  on  linen  and  calico  appears  to  have  been  Linen,  &c. 
introduced  into  England  in  1676,  and  was  speedily  brought  to  ^aiko^  &c. 
considerable  perfection.  In  1782,  a  petition  having  been  pre- 
sented to  parliament  by  the  calico  printers,  wherein  tliey  set 
forth,  that  the  East  India  Company  had  taken  advantage  of  the 
improvements  introduced  into  their  business  some  years  ago, 
in  printing  on  engraved  plates  of  copper  and  metals,  by  sending 
out  plates  and  workmen  to  their  settlements  in  India,  where  the 
low  price  of  labour  enabled  them  to  print  their  calicoes  much 
cheaper  than  the  petitioners  were  able  to  do,  and  that  great 
quantities  of.  such  printed  goods  were  imported,  and  it  being 
next  to  impossible  to  distinguish  them  from  British  printed 
goods,  the  petitioners  were  in  danger  of  being  ruined,  and  the 
trade  and  revenue  of  the  kingdom  were  in  danger  of  being 
greatly  injured,  the  provisions  '  were  made  which  have  beep 
already  mentioned  against  the  seducing  of  workmen  or  the  ex- 
portation of  tools  employed  in  these  manufactures '(3).  It  has 
been  already  observed,  that  it  is  enacted,  by  the  stat.  7  Geo.  I. 
St.  1.  Cr  7.,  that  no  person  shall  use  or  wear  any  printed,  painted^ 
stained,  or  dyed  calico,  on  pain  of  ^5,  to  be  paid  to  the  informer 
on  conviction  on  the  oath  of  one  witness  before  a  justice,  who 
^hall  upon  information  on  oath,  in  six  days  after  the  offence, 

(1)  51  G.  3.   c.  41.    by  which  c.  40.  s.  1,  3. 
that  part    of   18  Geo.  2.   c.  27.        (3)  Ant«  i  vol.  578—581.     22 

which  took  away  the  benefit  of  Geo.  3.  c.  60.   and  see  3  Adolpb. 

clergy,  was  repealed  ;   this  latter  245,  6.     22  Geo.  3.  c.  60.  s.  ) .  3. 

statute  also  repealed  the  4  Geo.  2.  5^  6.     .\s  to  the  duties,  licenses, 

c.  16.  entries   <)f  places,   &e.    see  ante 

(^)  4  Geo.  3.  c.  37.  s.  16.  see  1  vol.  838<-8 10,  &c. 
iinte  p.  360.    See  also  2%  Geo.  3, 
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Lf  KBNi.  sunmum  the  psTty,  an4  on  his  appearance  or  contempt  examine 
tlie  matter,  and  on  proof,  by  confession  or  oath  of  one  witness, 
determine  the  same,  and  on  conviction  canse  the  penalty  to  be 
levied  under  his  warrant  by  distress  and  sale,  renderii^  the 
overplus,  after  the  charges  of  distress  and  sale  are  first  deducted, 
provided  that  persons  aggrieved  may  appeal  to  the  next  quarter 
sessions,  giving  six  days  notice,  and  the  sessions  may  hear  and 
determine  the  same,  and  their  judgment  be  final  (1).  And  if 
any  person  shall  offer  the  same  to  sale,  or  any  household  fiir- 
nhnre  made  up  of  or  mixed  therewith,  unless  for  exportation, 
he  shall  forfeit  <^20,  half  to  the  informer  and  half  to  the  poor, 
to  be  recovered  in  the  courts  at  Westminster,  with  full  costs  on 
prosecution  in  six  months,  and  if  he  is  a  steward  or  other  officer 
of  a  corporation,  he  shall  also  forfeit  his  office  (2).  And  no 
person  shall  use  the  same  in  any  houshold  furniture  on  the  like 
pain  of  J^20  (S).  The  act  does  not  extend  to  calicoes  dyed  all 
blue  (4).  But  it  extends  to  stuff  made  of  cotton  or  mixed  thefe- 
with,  printed  or  painted,  and  to  calico  checqnered  or  striped, 
and  to  calico  stitched  or  flowered  ha  foreign  parts  with  any  cokxir, 
or  with  coloured  flowers  made  there,  (muslins,  necfcdoths  and 
Stuff  afjinen      fustians  excepted)  (5).   But  it  is  lawful  to  use  stuff  made  of  linen 

yarn  and  cotton  r       /  \    /  ^  .        j  • 

wool.  yam  and  cotton  wool  manufactured  and  printed  or  painted  m 

Great  Britain,  provided  the  warp  thereof  be  entirely  linen 
yarn  (6).  And  the  stat.  14  Geo.  S.  c  73«,  after  reciting,  that 
doubts  had  arisen  whether  stuff  wholly  made  of  cotton  spun 
within  this  kingdom,  ought  not  to  be  considered  as  calicoes,  and 
as  such,  be  liable  to  the  like  duties,  penalties,  and  prohibitions, 
enacts,  that  no  greater  du^  shall  be  paid  for  the  same  than  Sd» 
a  yard,  and  that  any  person  may  use  the  same  in  apparel  or 
otherwise ;  that  in  every  piece  shall  be  woven  in  the  warp  in 
both  selvedges  three  blue  stripes,  each  stripe  of  one  thread  only ; 
the  first  of  which  stripes  shall  be  the  first  or  outermost  thread, 
the  second  of  the  stripes  shall  be  the  third  thread,  and  the  third 
of  the  stripes  shall  be  the  fifth  thread  ;  and  each  piece  shall  be 
stamped  at  each  end  with  a  stamp  to  be  provided  by  the  ofiicers 
of  excise,  (and  to  counterfeit  which  is  a  clergyable  felony  (7)9 ) 
and  instead  of  the  word  calico,  which  stands  for  foreign  calicoes, 
each  piece  shall  be  marked  with  the  words  *^  JSritish  manu&c^ 


(1)  7  Geo.  1.  St.  1.  c.7.  s.  1.  (5)  s.  10. 

(2)  s.  2  &  4.  (6)  9  Geo  2.  c.  4. 

(3)  S.3.  (7)    14  Geo.  3.    c.  72.    s.  8, 
14)  s.n.                                       52  Geo.  3.  c.  143. 
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tory"  (I).    And  if  a  person  repose  to  sale  stiiffi  wboUy  made  of     Limsws. 
cotton*  and  prinlied,  painted,  atained,  or  dyed,  excqpc  mnslins, 
neckdotfaa,  and  fiistians,  in  wbicli  such  mark  is  not  woren,  lie  is 
liable  to  forfeit  tbe  same  and  ^50  for  each  piece  (2).    The  act 
does  not  exteod  to  coUon  veivetfl^  velverets,  or  other  fustiana 
not  manufactured  in  Great  Baitain  (3).     To  import  calicoes, 
mnslins,  or   other  goods  or  stufi  made  of  linen  yam  only, 
or  of  linen  yarn  and  cotton  wool  mixed,  or  wholly  of  cotton  wo(rf, 
wherein  any  such  blue  stripe  is  woven  in  tbe  selrec^e,  aobjects 
the  oflfender  to  a  forfeiture  of  the  goods  and  of  i^lO  for  each 
piece  (4).    The  stat*  S4  Greo.  8*  c.  23*  enacts,  that  every  person 
wha  shall  invent,  design,  and  print,  or  cause  to  be  invented, 
designed,  or  printed,  and  become  the  proprietor  of  any  new  and 
original  pattern  for  printing  linens,  cottons,  calicoes,  or  mudins, 
shall  have  the  sole  right  of  printing  and  reprinting  the  same  for 
three  months,  to  commence  from  the  day  of  first  publishing^  which 
shall  be  truly  printed  with  the  name  of  the  printer  or  proprietor 
at  each  end  of  every  such  piece  of  linen,  cotton,  calico,  or  muslin, 
and  that  if  any  calico  printer,  linen-draper,  or  other  person, 
within  the  time  limited  by  the  act,  shall  print,  work,  or  copy 
sudi  original  patterns,  or  publish,  sell,  or  expose  to  sale  any 
lioep>  cotton,  calico,  or  muslin  so  printed,  without  the  consent 
in  writing  of  the  proprietors  signed  in  the  presence  of  two  or 
more  credible  witnesses,  knowmg  the  same  to  be  so  printed  or 
reprinted  without  the  proprietor's  consent,  such  proprietor  may, 
if  the  offence  be  committed  in  England,  recover  damages  and  costs 
in  a  special  action  on  the  case  (5).     In  an  action  on  this  statute 
where  the  declaration  contained  no  averment,  <'  that  the  day 
of  first  publishing  the  pattern  was  printed  at  each  end  of  tbe 
piece  of  calico,"  the  omission  was  holden  to  be  aided  by  verdict, 
it  being  stated  in  the  declaration  that  the  defendants  pirated 
tiie  pattern  *^  within  the  term  of  three  months  from  the  day  of 
the  first  publishing  thereof;  and  while  the  plaintiffs  were  entitled 
to  have  the  sole  right  of  printing  the  same"  (6).     A   calico 
printer,  after  having  discharged  his  head  colour-man,  is  entitled 
to  the  book  in  which  that  servant  has  entered  the  processes  for 
mbcing  colours  during  his  service,  although  many  of  the  pro- 
cesses were  the  invention  of  the  head  colour-man  himself  (?)• 

^^^^^^^*^^^^~  ■    ■        ■        ■   ■  ■       ■■  ^^— ^^M^M^^B^M^Mi^^iWP^"^  ^^^^^  11     ^         ■    III  »l  ^  ■■■■■»■  ■     »   ■■   ■  ■ 

(1)  14  Geo.  3.  0.72.  s.  3.  •        (6)   Mackmurdo  v.   Smithy    7 

(2)  S.4.  Term  R.  518. 

(3)  s.  5.  (7)   Mnkepeace     v.    Johnson, 
4)  8*  9.  4  Taunt.  U.  770. 


i 


5)  34  Geo.  3.  c.  23. 
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Papkr. 
LiccDce* 


The  statute  35  Geo*  3.  c.  72.  provides,  that  no  printer  vlialP 
b^n  to  print,  stain,  paint,  or  dye  any  sach  goods,  before  tney 
have  been  measured  and  marked  at  both  ends  by  the  officer, 
with  a  frame-mark  denoting  the  measure,  on  pain  of  forfeiting 
the  same,  and  also  £20  for  every  piece  by  him  in  whose  pos- 
session they  are  found  (1).  It  has  been  held,  that  no  appeal 
lies  to  the  sessions  from  a  conviction  of  two  justices  for  an  ofience 
under  this  provision,  although  the  act  contains  a  general  clause 
of  reference  (3)  to  all  former  excise  laws,  some  of  which  give 
such  appeal,  and  incorporates  all  the  powers  provided  by 
12  Car.  2.  c.  24*.  or  any  other  law  relating  to  the  excise  or  in* 
land  duties  under  the  management  of  the  commissioners  of 
excise,  for  managing,  mitigating,  or  adjudging  the  duties  or 
penalties  gi*anted  by  the  act.  (3) 

The  provisions  which  regulate  the  making  of  paper  are  in- 
tended for  the  protection  of  the  revenue.  Every  maker  of  paper 
or  pasteboard,  and  every  paper-stainer,  is  required  to  take  out 
a  licence  from  the  excise-office,  for  which  he  pays  a€^4,  and  to 
renew  the  same  annually,  ten  days  at  least  before  the  end  of  the 
year,  on  pain  of  forfeiting  £^Q  (4).  No  maker  of  pasteboard 
can  carry  on  the  business  of  a  maker  of  paper,  nor  can  any 
maker  of  pasteboard  set  up  or  carry  on  the  business  of  making 
pasteboard  within  one  quarter  of  a  mile  of  any  mill  or  manu- 


(1)  25  Geo.  3.  c.  72.  s.  9.  Cut- 
ting out  and  defaciug  any  such 
mark,  j£50  penalty,  s.  11.;  and 
j^50  penalty  for  reinoring  before 
account  taken  and  each  piece 
stamped  and  marked  at  both  ends. 
10  Ann.  c.  19.  8.  79.  25  Geo.  3. 
Persons  printing  linens,  &c.  to 
clear  duties  every  six  wcekn. 
.59  Geo.  3.  c.  90.  As  to  duties, 
licenses,  entries,  searching  pre- 
mises, &c.  ante  1  vol.  838,  &c. 
&c.  That  engine  house  for  card- 
ing cotton  is  rateable  to  the  poor, 
see  1  T.  R.  721. ;  Cald.266. ;  and 
as  to  disputes  between  masters  and 
servants  see  post,  that  title. 

(2)  25  Geo.  3.  c.  72.  s.  33. 

(3)  Rex  V.  Justices  of  Surrey, 
2  Term  R.  504. 

,  (4)  By  24  Geo.  3.  sess.  2.  c.  41. 
s.  1 — 7-  and  43  Geo.  3.  c.  69. 
sched.  A.  £2,  and  additional  £2, 


bx  55  Geo.  3.  c.  30.  which  last 
continued  till  5th  July  1822  by 
59  Geo.  3.  c.  32. ;  as  to  this  li- 
cence 8ee  ante  1  vol.  838.  note  6  ; 
as  to  the  renewal  of  a  licence,  1  voL 
837,  839,  and  the  transfer  to«xe- 
cutora,  &c.  for  the  residue  of  a 
term,  53  Geo.  3.  c.  103.  s.6.  ante 
1  vol.  837—839.  note  5. ;  as  to 
the  entry  of  place  and  name  of 
maker,  &c.  ante  840.  n.  12. ;  the 
dealers'  book,  1  Geo.  4.  c.  58. 
56  Geo.  3.  c.  103.  s.  1.  &c.  ante 
1  vol.  842,  3. ;  the  power  of  the 
officers  to  enter  and  take  account, 
&c.  1  Geo.  4.  c.  58.  ante  1  to). 
846. ;  paper  and  utensils  liable  toi 
duty,  &c.  ante  1  vol.  846.  34  Geo.  3. 
c.  20.  8.27.  The  1  Geo.  4.  c.  bS, 
is  the  most  recent  act  fpr  regulat- 
ing the  makers  of  paper  and  paate^ 
board. 
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factory  for  the  making  of  paper,  on  pain  of  i^lOO  (1)^  Settle-  PArcx. 
board-makers  are  liable  to  the  regulations  imposed  on  paper- 
makers.  Scaleboard  is  to  be  charged  as  millboard  (2).  But  the 
provisions  prohibiting  a  maker  from  carrying  on  the  business  of 
a  stationer  at  any  mill,  or  in  premises  within  two  miles  of  a  mill, 
are  repealed  by  the  1  Geo*  4.  c.  58.  Stationers  are  thereby  re- 
quired not  to  carry  on  business  at  a  mill,  or  in  any  premises  within 
One  mile  of  any  mill,  under  a  penalty  of  ^200  (S).  On  account 
of  the  duties,  paper  is  distinguished  as  of  the  first  or  the  second 
class;  millboard,  buttonboard,  &c.  bear  their  different  denomi- 
nations. Persons  buying  paper  liable  to  seizure,  may,  on  giving 
information,  receive  the  value  which  they  paid  for  ic(4).  All 
brown  paper,  made  of  old  ropes  or  cordage  only,  without  sepa- 
rating or  extracting  the  pitch  or  tar,  and  without  any  mixture 
of  other  materials,  is  deemed-  of  the  second  class,  and  charged 
with  duty  accordingly ;  and  all  other  paper  (except  glazed  paper 
for  clothiers  and  hot-pressers)  (5)  is  deemed  of  the  first  class  (6). 
No  pasteboard  can  be  made  of  any  material  except  paper,  which 
has  been  charged  with  the  full  duties  of  excise,  and  has  not  been 
used  for  any  purpose,  on  pain  of  forfeiting  both  goods  ami 
materials,  and  also  the  sum  of  jf'lOO  (7).  But  it  is  enacted  by 
the  statute  66  Geo.  3.  c.  lOS.  s.  IS.,  that  the  provisions  of  the 
42  Geo.  S.  c.  94.  s.  1 1  &  12,  respecting  the  materials  from  which 
pasteboard  is  to  be  made,  shall  apply  only  to  such  makers  of 
pasteboard  as  are  not  makers,  or  concerned  in  the  trade  of  h 
maker  of  paper,  millboard,  buttonboard,  button-paper,  glazed 
paper,  or  sheathing  paper ;  and  that  it  shall  be  lawful  for  every 
maker  of  paper,  millboard,  buttonboard,  button-paper,  glazed 
paper,  or  sheathing  paper,  to  make,  at  his  entered  paper-mill, 
any  pasteboard  subject  to  the  duties  therein  mentioned,  accord- 
ing to  the  qualities  thereof,  from  paper,  millboard,  &c.  made  by 
him  at  such  mill  before  it  has  been  charged  with  dnty(8). 
There  is  allowed  to  every  maker  of  pasteboard,  not  being  a 
maker  or  concerned  in  the  trade  of  a  maker  of  paper,  millboard, 

(1)  42  Geo.  3.  c.  94.  s.  13.  as  (5)  See  56  Geo.  3.  c.  103.  «.  10. 
to  who  shall  be  deemed  pasteboard  (6)  42  Geo.  3.  c.  94.  s.  10. 
makers,  and  as  to  licence  and  entry,  (7)  42  Geo.  3.  c.  94.  s.  11. 
and  notice  of  making,  removing,  Before  maker  b^ins  to  make  paper 
account  rendered,  &c.  1  Geo.  4.  into  pasteboard  be  must  produce 
c.  58.  s.  18.  the  paper  in  the  wrappers  to  the 

(2)  1  Geo.  4.  c.  58.  s.  21.  See  officer,  and  24  hours  notice  to  be 
also  last  note.  given,  penalty  j^lOO.  s.  12. 

(3)  I  Geo.  4.  c.  58.  s.  17-  (8)  66  Geo.  3.  c.  103.  .f.  13. 

(4)  lGeo.4.  c.58.  ».lo&l6. 
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Pavm.  bttttonboard,  &c.  wlio  shall  make  pasteboari,  and  be  charged! 
with  the  dutiei  thereon,  frcMn  papery  tie.  for  which  the  daties 
have  been  paid,  and  which  have  been  taken  aceount  of  by  the 
efficer  before  the  making  thereof  into  pasteboard,  i^Hin  oath 
being  nuMle  bjr  such  maker  or  his  priocipal  woriunan,  to  be  ad- 
Bttbistered  bj  the  oc^ector  or  supervisor  of  excise,  that  such 
pasteboard  has  been  wholly  made  from  dn^-paid  paper,  &c.  or 
previously  produced  and  taken  aceomit  of(l).  The  mode  of 
wei|^iing  is  pointed  ont  by  the  34  Gea  3.  {2\  the  maker  being 
required  to  give  notice  in  vrriting  to  the  proper  officer  of  excise(3). 

PsMking  up  By  a  recent  provision^  every  maker,  in  tying  up  any  ream  or  par- 
ed of  paper,  millboard,  buttonboard,  button^poper,  glazed  pi^er 
sheathing  paper,  or  pasteboard,  must  make  use  dT  one  nttin 
and  unknotted  string;  and  such  string  must  pass  orer  the  length 
and  across  the  middle  of  each  ream  of  paper,  so  that  the  knot, 
formed  by,  tying  tc^thcr  the  two  ends,  may  be  on  the  middle 
of  one  of  the  sides  of  such  retfn;  and  such  string  must  pass  over 
the  length,  and  twice,  at  equal  distances,'  across  the  breadth  of 
each  parcel  of  millboard,  buttonboord,  botton^pcper,  glaaed 
paper,  sheathing  pi^r,  or  pasteboard,  so  that  the  knot,  formed 
by  tying  together  the  two  ends,  may  be  in  the  middle  of  sudi 
crossings,  and  on  one  of  the  sides  of  such  parcel ;  and  every 
ream  wad  parcel  which  is  found  tied  up  otherwise  than  as  afore- 
said, is  to  be  forfeited,  and  may  be  seiaed  by  any  officer  of  ex- 

Milking  patveb   cise  (4).     Every  nnJEcr  shall  write  or  print,  in  large  and  l^Ue 
^^''  characters,  upon  the  label  therein  directed  to  be  affixed  on  every 

ream  of  paper,  and  upon  every  parcel  of  millboard,  3(c.,  tlie 
weight  of  such  ream  or  parcel ;  and  if  any  maker  neglect  to  do 
sio,  or  if  any  such  ream  of  paper  or  parcel  shall,  on  being  re- 
weighed  by  an  officer  of  excise^  be  found  to  weigh  less  or,  more 
than  5  per  cent*  under  or  over  the  weight  so  marked,  written, 
or  printed  on  such  ream  or  pared,  it  shall  be  forfeited,  and  the 
maker  shall  be  fined  j^50.  Every  maker  of  paper  or  millboaid, 
See,  is  required,  as  soon  as  it  has  been  made  and  tied  up,  and 

before  it  is  produced  (5)  to  the  officer  of  excise  to  be  weighed 

■■'■■  ...       ..■■      ,.  .i.tii  .  ..  ■  — 

(1)  56  Geo.  3.  c.  103.  s.  15.  label  to  be  affixed  to  the  wra|^r 

(2)  34  Geo.  3.  c.  20.  s.  7.  before  the  pafier  be  produced  to 

(3)  Id.  ibid.  the  officer  to    be    weighed    and 

(4)  56  Geo.  3.  c.  103*  s.  4.  stamped,  repealed.    CoinmisskHi* 

(5)  This  was  so  by  the  5 6  Geo.  3.,  era  of  excise  to  issue  to  the  super- 
c.  103. ;  but  by  1  Geo.  4.  c.  53.  visor  of  the  district  a  sufi^ut 
s.  6.  from  5  Jan.  1821,  so  much  of  number  of  labels  to  be  used,  with 
the  recited  act  as  relates  to  the  with  which  the  officer  shall  sup*- 
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and  stamped,  to  denote  the  charge  of  duty ;  firmly  and  perma^      Pafbr. 
nently  to  fix,  with  warm  paste  made  of  glue,  flour,  and  water 
only,  a  label  made  of  tissue  paper,  of  at  least  four  inches  square, 
and  of  a  different  colour  from  the  cover  or  wrapper,  to  and 
upon  one  of  the  sides  of  the  wrapper  of  each  ream  of  paper^ 
and  over  the  knot  formed  by  tying  together  the  two  ends  of  the 
string  thereof;  and  also  firmly  and  persaanently  to  fix  as  befiir^ 
on  every  parcel  of  millboard,  buttonboard,  button-paper,  glazed 
paper,  sheathing  paper,  and  pastdtKwrd,  a  label  made  of  tissue 
paper,  of  at  least  nine  indies  sffuare,  over  the  knot  formed  by 
tyag  togethtf  the  two  ends  of  the  string,  and  to[and  upon  another 
larger  {nece  of^  paper  of  a  different  colour,  placed  on  the  top  or 
bottom  of  such  parcel,  and  beneath  such  knot,  and  between  the 
strii^  and  outer  sheet  of  such  parcel ;  and  shall  write  or  print  on  each 
Ittcb  label,  in  distinct  and  l^ible  characters,  immediately  after  the 
same  has  been  so  affixed,  and  is  become  perfectly  dry,  the  pro- 
gressive number  of  the  ream  or  paicel,  and  in  words  qt  length, 
the  class  and  kind  of  the  paper,  Sec. ;  and  if  the  paper  has  been 
divided,  the  number  of  pieces  into  whicti  the  original  sheet  has 
been  divided,  and  the  weight  of  the  ream  or  parcel ;  and  shall 
also  write,  print,  or  mark  thereon^  the  number  or  letter  by  whicli 
the  mill  at  which  such  paper,  &c.  has  been  manufiictured  shall 
be  distinguished  by  the  book  or  paper  delivered  to  such  maker, 
and  then  in  use ;  and  if  any  maker  shall  neglect  to  comply  with 
these  regulations,  he  shall  for  every  offence  forfeit  j£'200(l)« 
No  person  shall  print  any  paper  to  serve  for  hangings  or  other  Printing  paper 
uses,  except  such  in  respect  whereof  the  duty  chargeable  upon  ^^'  i»°s>ns^ 
paper  of  the  first  class  hath  been  charged,  nor  unless  such  paper 
have  been  previously  produced  to  the  officer,  inclosed  in  the 
original  wrapper  in  which  it  was  charged,  and  with  the  impres- 
sion of  the  stamp  denoting  such  charge,  and  the  name  of  the 


ply  the  maker ;  one  of  such  labels 
shall  be  so  pasted  on  the  wrapper 
that  when  the  ream  is  tied  up  the 
label  shall  be  ou  the  top,  with  the 
end  thereof  for  receiving  the  im- 
pressiMi  of  the  departure  stamp, 
dan,  and  weight  to  be  put  en  s«i^ 
label  by  the  raaher  |  and  when  the 
officer  weighs  the  paper  he  shall 
putthereou  tbe  progressive  nunsber 
on  such  reamy  &c«  aad  the  quar* 
ter,  and  year  when  weighed.  Ofls* 
cer  so  write  oa  such  label  the 
day  of  the  month,  and  afterwards 


stamp  the  ream  or  parcel.    This 

gareel  states  Kow  quarters  are  lo 
e  distiaguished.  Peaalty  on 
maker  destroying  such  label; 
making  false  entry  thereon  ;  using 
it  on  any  other  wrapper ;  tying  np 
paper,  &c  in  aay  wrapper  witb- 
out  such  label ;  and  not  marking 
on  k  the  panlculars  before  men* 
tioned,  4^200*  By  s.  7«  departure 
stamps  are  to  be  isMied,  and  the 
mode  lyf  usiag  them  pcovided. 

(1)  56e«i.  ^   e.  103.    s.  6. 
See  note  supra. 
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Papbe.  officer^  and  date  of  the  charge,  and  the  dass  of  such  paper 

marked,  and  remaining  visibly  thereon ;  and  such  printer  shall 
open  every  ream  and  bundle  of  such  paper  in  the  presence  of 
such  officer,  who  shall  thereupon  take  an  account  of  the  quan- 
tities and  dimensions  thereof^  and  stamp  the  same  according  to 
law  (1).  If  any  maker  cut  or  diminish  paper,  before  it  is  taken 
account  of,  weighed  and  charged,  he  forfeits  £50  besides  the 
Making  up         paper  itself.     All  paper  made  in  Great  Britain,  or  in  Ireland, 

and  imported  from  thence  as  soon  as  made^  is  to  be  made  up  into 
quires,  each  quire  to  consist  of  twenty-four  sheets,  and  such  quires 
to  be  made  up  into  remns  of  twenty  quires  each ;  and  all  paste* 
board,  millboard^  scaleboard,  and  glazed  paper  are  to  be  made  up 
in  regular  parcels,  containing  each  even  dozens  of  sheets  of  the 
same  denominations  and  dimensions,  and  not  less  than  twenty-four, 
nor  more  than  seventy-two  such  sheets  in  each  parcel,  the  same 
being  tied  up  and  marked  according  to  the  directions  of  the  sta* 
tute  S4  Geo.  S.  c.  20.  s.  7.  &c.  amended  by  the  56  G«  3.  c  103. 
under  the  penalty  of  j^200,  and  loss  of  the  same  (2).     Paper  may 
however  be  made  into  quires  without  folding  the  same,  the 
quires  being  separated  when  made  up  into  a  ream  by  a  slip  ot 
coloured  paper  placed  between  each  quire,  and  visible  on  the 
outside  of  the  ream  ;  and  it  is  provided,  that  the  outside  quire* 
of  each  ream  shall  consist  of  not  less  than  twenty,  nor  more 
than  twenty-four  sheets,  at  the  option  of  the  maker  (3).     Any 
maker  may  divide  paper  with  a  knife  or  other  instrument,  before 
the  same  shall  be  put  into  reams,  provided  the  quantity  charge* 
able  with  the  duty  is  not  diminished,  and  the  words  ''cut  paper"*^ 
are  marked  on  the  wrapper,   to  distinguish  it  (4).      By  the 
34  Geo.  3.  c.  20.,  as  soon  as  the  officer  is  satisfied  that  the  con- 
ditions of  the  act  have  been  complied  with,  he  is  to  stamp  every 
bundle  to  denote  the  duty,  or  affix  on  each  a  prc^r  lid>el  ta 
denote  the  duty  being  so  charged,  and  write  his  name  upon 
each,  together  with  the  date,  day,  or  year  on  which  the  duty 
was  charged ;  and  wilfully  defacing  the  stamp  exposes  the  of- 
fender to  a  penalty  of  ^50  (5).     By  a  new  regulation  it  is  re- 
quired, that  on  the  label,  when  perfectly  dry,  but  not  before, 
there  shall  be  impressed  by  the  officer,  after  he  has  weighed  the 

(1)  41  Geo.  3.  (U.K.)  c.8.  s.6.        (3)  Id.  ibid. 

(2)  42  Geo.  3.  c.  94.  s.  15.  (4)  Id.  8.16.  56Geo.3.  c.  103. 
The  same  penalty  for  removing  s.  3.  ^50  penalty  for  not  disiin- 
from  any  entered  place*    See  di-.  guishing,  &c. 

rections  for  lying  up  paper,  .%c.         (5)  34  Geo.  3.  c.  20.  s.  10. 
56  Geo.  3.  c  103.  s.4.  .  .       , 
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paper^  &C.9  part  of  the  stamp,  to  denote  the  charge  of  duty ;       Paper. 

the  other  part  being  impressed  upon  the  wrapper  of  the  ream 

of  paper,  or  upon'  the  larger  piece  of  paper  to  which  the  label 

is  affixed  upon  each  parcel  of  millboard,  &c.  (1).     Any  officer 

may  open  such  a  ream  or  bundle  of  paper^  and  take  out  a  sam-^ 

pie,  not  exceeding  one  sheet,  out  of  each  quire,  paying  a  market 

price  for  it,  if  demanded;  and  if  he  discover  any  paper  of  a 

different  class  from  that  denominated  on  the  cover,  it  shall  be 

forfeited  and  seized,  and  the  person  who  has  marked  any  such 

false  class,  shall  forfeit  ^50(2}  •     The  penalty  of  £500  was  Fargios  Sumpi, 

imposed  upon  persons  guilty  of  the  offence  of  forging  the  stamps 

for  wrappers,  or  labels  on  parcels  of  paper  (3) ;  but  this  was 

repealed  as  to  penalty,  and  the  offender  was  punishable  by 

death  (4) :  but  this  was  again  repealed,  as  also  the  above-men* 

tioned  penalty  of  £500 ;  and  it  was  provided,  that  every  person 

guilty  of  counterfeiting^  or  causing  to  be  counterfeited,  any 

stamp,  device,  or  labels  provided  or  directed  to  be  used  in  pur« 

suance  of  the  34  Geo.  3.  c.  20.,  should  be  adjudged  guilty  of 

felony,  and  for  such  offence  should  be  transported,  as  a  felon, 

for  seven  years  (5).    Paper-makers  must  keep  scales  and  weights, 

and  assist  the  officer  in  the  use  of  the  same  (6).     Staticmers  and 

dealers  in  paper  are  not  to  receive  paper  but  in  an  entire  ream, 

and  properly  inclosed  (7) ;  nor  are  they  to  return  the  wrappers^ 

covers,  or  labels,  but  destroy  the  same  on  opening  the  paper ; 

and  a  penalty  is  imposed  on  makers  having  any  which  have  been 

used  before  (8).     In  order  to  secure  the  payment  of  the  duties 

on  paper,  a  particular  time  is  limited,  after  weighing  the  same, 

before  which  none  may  be  removed  (9),  except  from  one  mill 

to  another,  which  may  be  done  on  giving  a  proper  notice  (10). 

The  making  of  paper  with  water-marks  to  resemble  the  paper 

used  by  the  bank  of  England,  is  punishable  by  transportation  for 


(1)  56  Geo.  3.  c.  103.  s.  G. 

(2)  34  Geo.  3.  c.  20.  s.  11. 

(3)  Id.  s.  8,  9. 

(4)  46  Geo.  3.  c.  112.  8.2. 

(5)  47  Geo.  3.  seas.  2.  c.  30. 
8.  12,  13.  See  49  Geo.  3.  c.  81. 
s.  1.  But  by  1  Geo.  4.  c.  58.  s.  12. 
these  provisions  were  rescinded, 
and  by  s.  13.  tbe  penalty  for  per- 
sons counterfeiting  stamps,  &c. 
used  for  securing  the  duties  on 
paper,  &c.  having  them  in  pos- 


session ;  using  them  on  wrappers 
or  labels,  or  selling  paper  with 
counterfeit  stamps,  &c.  jS1,000.  ; 
and  for  every  wrapper,  &c.  ^500. 

(6)  34  Geo.  3.  c.  20.  s.  19,  20. 

(7)  Id.  s.  24. 

(8)  Id.  s.  25. 

(9)  24  Geo.  3.  c.  18*  sess.  2. 
s.  5.'  34  Geo.  3.  c.  20.  s.  14,  15. 
42  Geo.  3.  c.94.  s.  15. 

(10)  34  Geo.  3.  c.  20.  s.  16. 
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Piin«TiNG^  1*  years  (1).  And  the  making  any  framei  mould,  or  instrument 
for  manufacturing  paper  with  the  words  «  excise  office  "  visible 
*  in  the  substance  of  the  paper,  as  also  the  making  of  paper  with 
such  words,  unless  by  proper  authority^  or  paper  with  marks 
forged  to  resemble  permits,  are  ofiences  punished  by  death,  as 
in  cases  of  felony,  without  benefit  of  clergy  (2). 


Printing  Books 
andNewspapen. 


Suaip'Duty. 


The  statutes  which  regulate  the  publication  and  sale  of  literary 
compositions  and  engravings,  have  already  been  fuUy  considered. 
A  late  act  of  the  60  Geo.  8.  c.  9.,  which  is  entitled  an  act  to  subject 
certain  publications  to  the  duties  of  stamps  upon  newspapers,  and 
to  make  other  regulations  to  restrain  the  abuses  arising  from  the 
publication  of  blasphemous  and  seditious  libels,  after  reciting 
that  pamphlets  and  printed  papers  containing  observations  upon 
public  events  and  occurrences,  tending  to  excite  hatred  and  con- 
tempt of  the  government  and  constitution  of  these  realms  as 
by  law  established,  and  also  vilifying  our  holy  religion,  have  lately 
been  published  in  great  numbers,  and  at  very  small  prices,  and 
it  is  expedient  that  the  same  should  be  restrained,  provides,  that 
after  ten  days^rom  the  passing  of  the  act  {viz*  30th  Dec.  1819), 
all  pamphlets  and  papers  containing  any  public  news,  intelli- 
gence, or  occurrences,  or  any  remarks  or  observations  thereon, 
or  upon  any  matter  in  church  or  state^  printed  in  any  part  of  th^ 
united  kingdom  for  sale,  and  published  periodically,  or  in  parts 
or  numbers,  at  intervals  not  exceeding  26  days  between  the 
publication  of  any  two  such  pamphlets  or  papers,  parts  or  num- 
bers, where  any  of  the  said  pamphlets  or  papers,  parts  or  num- 
bers respectively  shall  not  exceed  two  sheets,  or  shall  be  published 
for  sale  for  a  less  sum  than  sixpence,  exclusive  of  the  duty  by 
this  act  imposed  thereon,  shall  be  deemed  and  taken  to  be  news- 
papers within  the  true  intent  and  meaning  of  the  statutes 
98  Geo.  S.  c.  78.,  55  Geo.  3.  c.  80.,  55  Geo.  3.  c.  185.,  .56  Geo.S. 
c.  56.,  and  all  other  acts  of  parliament  in  force  relating  to  news- 
papers, and  be  subject  to  such  and  the  same  duties  of  stamps, 
with  such  and  tlie  sEune  allowances  and  discounts,  as  newspapers 
printed  in  Great  Britain  and  Ireland  respectively  now  are  subject 
unto  under  and  by  virtue  of  the  said  recited  acts  of  parliament; 
and  shall  be  printed,  published,  and  distributed,  under  and  sub- 


(1)  45  Geo. 3.  c.  89.  4J  Geo.3. 
U.  K.  c.  39.  See  as  to  making 
paper  with  banker's  name  forged, 
47  Geo.  3.  c.  47.  s.  1. ;  and  see 


1  Geo.  4.  c.  92.  to  prohibit  roakinK 
plates  resembling  any  part  of  banK 
note,  &c. 
(2)  52  Geo.  3.  c.  143.  s.  9. 
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ject  to  all  such  and  the  like  rules,  regulations,  restrictiotis,  pro-  P^'**  ^^^ 
Yisions,  penalties,  and  forfeitures,  as  are  contained  in  the  said' 
recited  acts,  or  either  of  them,  or  in  any  other  act  or  acts  of 
parliament  now  in  force  in  Great  Britain  or  Ireland  respectively, 
relating  to  newspapers  printed,  published,  dispersed,  or  made 
public  in  the  united  kingdom;  and  the  said  recited  acts  of  par- 
liament, and  all  other  acts  of  parliament  now  in  force  in  Great 
Britain  or  Ireland  respectively,  relating  to  any  newspapers,  or 
containing  any  regulations  relating  thereto,  and  all  the  clauses, 
provisions,  regulations,    restrictions,   penalties,  and  forfeitures 
therein  respectively  contained,  and  in  force  at  the  passing  of 
this  act,  shall,  except  when  the  same  may  be  altered  by  this  act, 
be  applied  and  put  in  force  in  relation  to  all  such  pamphlets 
and  printed  papers  aforesaid,  as  fully  and  effectually  as  if  all  such 
clauses,  provisions,  regulations,  restrictions,  penalties,  and  for-' 
feitures,  were  respectively,  severally,  and  separately  re- enacted 
in  and  made  part  of  this  act ;  and  the  said  recited  acts,  and  all 
other  such  acts  of  parliament  as  aforesaid,  and  this  act,  shall,  as 
to  all  the  purposes  of  carrying  this  act  into  execution,  be  con- 
strued OS  one  act  ( 1 ) .     No  quantity  of  paper,  less  than  a  quantity  ^«J^P**<>**  °^ 
equal  to  21  inches  in  length,  and  17  inches  in  breadth,  in  what- 
ever way  or  form  the  same  may  be  made,  or  may  be  divided  into 
leaves,  or  in  whatever  way  the  same  may  be  printed,  shall  be 
deemed  or  taken  to  be  a  sheet  of  paper  within  the  meaning  and 
for  the  purposes  of  this  act  (2).     No  cover  or  blank  leaf,  or  any 
other  leaf  upon  which  any  advertisement  or  other  notice  shall 
be  printed,  shall,  for  the  purposes  of  this  act,  be  deemed  or 
taken  to  be  a  part  of  any  such  pamphlet,  paper,  part,  or  number 
aforesaid  (3).     All  papers  and  pamphlets  containing  any  public  Time  of  publish- 
newa«  intelligence,  or  occurences,  or  any  such  remarks  or  ob- 
servations as  aforesaid,  printed  for  sale,  and  published  periodi- 
cally, or  in  parts  or  numbers,  at  intervals  exceeding  26  days 
between  any  two  such  pamphlets  or  papers,  parts  or  numbers, 
and  which  said  pamphlets,  papers,  parts,  or  numbers  respectively 
shall  not  exceed  two  sheets,  or  which  shall  be  published  for  sale 
at  a  less  price  than  sixpence,  shall  be  first  published  on  the  first 
day  of  every  calendar  month,  or  within  two  days  before  or  after 
that  day,  and  at  no  other  time ;  and  that  if  any  person  or  persons 
shall  first  publish,  or  cause  to  be  published,  any  such  pamphlet^ 
paper,  part,  or  number  aforesaid,  on  any  other  day  or  time,  they 

(1)  60Geo.3.  c.9.  s.  ].  (3)  8.3. 

(2)  s,  2. 
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PArBR  AND  shall  forfeit  for  every  such  offence  j£20  (1).  Upon  any  pamphlet 
RiHTiNo.  ^^  paper,  containing  any  public  newsi  inteUigeocei  or  occunrences, 
or  any  remarks  or  observations  thereon,  or  upon  any  matter  in 
church  or  state,  printed  in  any  part  of  the  united  kingdom  for 
sale,  and  published  periodically,  or  in  parts  or  numbers,  at  inter- 
vals not  exceeding  26  days  between  the  publication  of  any  two 

Marking  price,    such  pamphlets  or  papers,  parts  or  numbers,  and  upon  every  part 

«cc.  upon  paper,  q,.  number  thereof,  shall  be  printed  the  fall  price  at  which 
every  such  pamphlet,  paper,  part,  or  number,  shall  be  published 
for  sale^  and  also  the  day  on  which  the  same  is  first  pub- 
lished; and  if  any  person  shall  publish  any  such  pamphlet, 
paper,  part,  or  number  without  the  said  price  or  day  being 
printed  tliereon,  or  if  any  person  shall,  at  any  time  within  two 
months  after  the  day  of  publication  printed  thereon  as  aforesaid, 
sell  or  expose  to  sale  any  such  pamphlet^  paper,  part,  or 
number,  or  any  portion  or  part  of  such  pamphlet^  paper,  part, 
or  number,  upon  which  the  price  so  printed  as  aforesaid  shall 
be  6d.,  or  above  that  sum  for  a  less  price  than  the  sum  of  6d., 
every  such  person  shall  for  every  such  ofience  forfeit  and  pay 
the  sum  of  J^20  (2).  But  nothing  contained  in  this  act  to 
extend  or  be  construed  to  extend  to  subject  any  person  pub- 
lishing any  pamphlet  or  paper  to  any  penalty  for  any  allowance 
in  price  made  by  the  person  for  whom  and  on  whose  behalf  and 
for  whose  profit,  benefit,  or  advantage  the  same  has  been  first 
published  to  any  bookseller,  or  distributor,  or  other  person  to 
whom  the  same  shalf  be  sold  for  the  purpose  of  retailing  the 
same  (S).  All  pamphlets  and  papers  by  this  act  declared  to  be 
subject  to  the  stamp  duties  upon  newspapers  to  be  freed  and 
discharged  from  all  the  stamp  duties  and  r^ulations  contained 

Recognisance,     in  any  act  of  parliament  relating  to  pamphlets  (4).     No  person 

from  thirty  days  after  the  passing  of  this  act  shall  print  or 
publish  for  sale  any  newspaper,  or  any  pamphlet,  or  other  paper 
containing  any  public  news,  intelligence^  or  occurrences,  or  any 
remarks  or  observations  thereon,  or  upon  any  matter  in  church 
or  state,  which  shall  not  exceed  two  sheets,  or  which  shall  be 
published  for  sale  at  a  less  price  than  6d.,  until  he  or  she  shaU 
have  entered  into  a  recognizance  before  a  baron  of  the  exchequer 
in  England,  Scotland,  or  Ireland  respectively,  as  the  case  may 
be,  if  such  newspaper  or  pamphlet,  or  other  paper  aforesaid 
shall  be  printed  in  London  or  Westminster,  or  in  Edinburgh  or 

(1)  60  Geo.  3.  c.  9.  s.4.  (3)  s.  6. 

(2)  8.  5.  (4)  s,  7. 
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Dublin,  or  shall  have  executed  in  the  presence  of  and  delivered  Pavbr  amd 

Printino 

to  some  justice  of  the  peace  for  the  county,  city,  or  place  where 
such  new^per,  pamphlet,  or  other  paper  shall  be  printed,  if 
printed  elsewhere,  a  bond  to  his  Majesty,  his  heirs,  and  successors, 
together  with  two  or  three  sufficient  sureties,  to  the  satisfaction  of 
the  baron  of  the  exchequer  taking  such  recognizance,  or  of  the 
justice  of  the  peace  taking  such  bond,  every  person  printing  or 
publishing  any  such  newspaper,  or  pamphlet,  or  paper  aforesaid, 
in  the  sum  of  jfSOO  if  such  newspaper,  pamphlet,  or  paper  shall 
be  printed  in  London,  or  within  twenty  miles  thereof,  and  in 
the  sum  of  <j^200  if  such  newspaper,  pamphlet,  or  paper  shall  be 
printed  elsewhere  in  the  united  kingdom,  and  his  or  her  sureties  in 
a  like  sum,  in  the  whole  conditioned,  that  such  printer  or  publisher 
shall  pay  to  his  Majesty,  his  heirs  and  successors,  every  such 
fine  or  penalty  as  may  at  any  time  be  imposed  upon  and 
adjudged  against  him  or  her  by  reason  of  any  conviction  for 
printing  or  publishing  any  blasphemous  or  seditious  libel  at  any 
time  after  the  entering  into  such  recognizance  or  executing  such 
bond,  and  that  every  person  who  shall  print  or.  first  publish  any 
such  newspaper,  pamphlet,  or  other  paper,  without  having 
entered  into  such  recognizance,  or  executed  or  delivered  such 
bond  with  such  sureties  as  aforesaid,  shall  for  every  such  offence 
forfeit  £^Q  (1).  In  every  case  in  which  any  surety  or  sureties  Sureties. 
in  any  such  recognizance  or  bond  shall  have  been  required  to 
pay,  and  shall  have  paid  the  whole  or  any  part  of  the  sum  for 
which  he,  she,  or  they  shall  have  become  sureties,  or  in  case  any 
such  surety  or  sureties  shall  become  bankrupt  or  be  discharged 
under  any  insolvent  act,  then  and  in  every  such  case,  the  person 
for  whom  such  surety  or  sureties  shall  have  been  bound  shall 
not  print  or  publish  any  newspaper  or  pamphlet,  or  other  paper 
aforesaid,  until  he  or  she  shall,  upon  being  required  so  to  do 
by  the  commissioners  of  stamps  for  Great  Britain  and  Ireland 
respectively,  have  entered  into  a  new  recognizance,  or  executed 
a  new  bond  with  sufficient  sureties,  in  the  manner  and  to  the 
amount  aforesaid ;  and  in  case  he  or  she  shall  print  or  publish 
any  such  newspaper  or  pamphlet,  or  other  paper  aforesaid, 
without  having  entered  into  such  new  recognizance,  or  executed 
such  new  bond  as  aforesaid,  having  been  required  so  to  do  as 
aforesaid^  he  or  she  shall  forfeit  for  every  such  offisnce  £20  (2). 
If  any  surety  or  sureties  shall  be  desirous  of  withdrawing  from 
such  recognizance  or  bond,  it  shall  and  may  be  lawful  to  and  for 

(I)  60G^o.3.  c.9.  ?.8.  (2)  8.9. 
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Paper  and       him  or  theoi  SO  to  do  upon  giving  twentj-tix  days'  previous 

notice  in  writing  to  the  said  commissioners  of  stamps 
respectively^  or  to  the  distributor  of  stamps  of  and  for  the 
district  where  the  printer  or  publisher  for  whom  he  (nt 
they  is  or  are  surety  or  sureties  shall  reside,  and  also  to 
such  printer  or  publisher,  and  that  in  any  such  case,  eveiy 
such  surety  or  sureties,  from  and  after  the  expiration  of  such 
notice,  shall  not  be  liable  upon  the  said  bond  or  recognizance, 
other  than  and  except  for  any  penalty  or  penalties  before  that 
time  imposed  or  incurred,  and  for  which  he  or  they  would 
otherwise  have  been  liable  under  the  said  recognizance  or  bondf 
and  that  tlien  and  in  every  such  case,  the  person  for  whom  snch 
surety  or  sureties  shall  have  been  bound,  shall  not  print  or  publish 
any  newspaper  or  pamphlet,  or  other  paper  aforesaid,  until  he 
or  they  shall  have  entered  into  a  new  recognizance  or  executed 
a  new  bond,  with  sufficient  sureties,  in  the  manner  and  to  the 
amount  aforesaid,  and  in  case  he  or  she  shall  print  or  publish 
any  such  newspaper  or  pamphlet,  or  other  paper  aforesaid, 
without  having  entered  into  such  new  recognizance  or  bond  as 
aforesaid,  he  or  she  shall  for  every  such  offence  forfeit  the  sum 

St'nrw  of  i^20  (1).     But  no  such  bond  is  liable  to  any  stamp  duty  (2). 

Lists  of  all  the  recognizances  which  have  been  entered  into  in  the 
respective  courts  of  exchequer  in  England,  Scotland,  or  Ireland, 
shall  four  times  in  every  year  be  transmitted  to  the  commissioners 
managing  the  stamp  duties  in  Great  Britain  and  Ireland  respec- 
tively, as  the  case  may  be,  by  the  respective  officers  recording 
such  recognizances  in  such  respective  courts,  and  all  bonds 
executed  under  the  provisions  of  this  act,  shall,  within  ten  days  at 
the  farthest  after  the  execution  thereof,  be  transmitted  to  the 
said  commissioners  respectively  by   the  justices  of  the  peace. 

Sending  copy  to   to  whoni  the  Same  shall  have  been  respectively  delivered  (S). 

ccmnussioDen,     Ey^j-y  ^y^^  printer  or  publisher  of  any  such  pamphlet  or  paper, 

must  on  the  day  the  same  is  published,  or  within  six  days  afler, 
deliver  a  copy  thereof  to  the  commissioners  of  stamps,  or  next 
distributor  of  stamps,  signed  by  himself,  with  his  place  of  abode, 
the  commissioners  or  distributor  paying  the  retail  price  of  sudi 
paper,  and  in  case  of  his  neglecting  so  to  deliver  the  same,  he 
shall  for  every  offence  forfeit  ^£100(4).  The  commissioners  or 
distributor  refusing  to  receive  or  pay  for  such  pamphlet  or  paper 
when  offered,  must  grant  a  certificate  of  such  refusal,  whicbwill 

(1)  60  Geo.  3.  c.  9.  s.  10.  (3)  s.  12. 

(2)8.11.  (4}s.  13. 
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be  a  discharge  to  the  printer  or  publisher  from  the  penalty  (l)«  Papir  and 
Any  person  selling  or  exposing  to  sale  any  pamphlet  or  other 
paper  not  being  duly  stamped,  if  required  to  be  stamped,  forfeits 
for  every  offence  j€20  (2).  Any  person  brought  up  as  directed  Binding  to  good 
by  this  act,  on  a  charge  of  printing  or  publishing  a  seditious 
libel,  in  order  to  give  bail  on  such  charge,  may  be  bound  to  his 
good  behaviour  during  the  continuance  of  the  recognizance  (3). 
Penalties  to  be  recovered  by  action  of  debt  before  two  justices,  Power  of  yut- 
but  no  more  than  to  the  amount  of  «^  100  In  one  day  to  be  re-  ^'^**' 
covered  before  two  justices  (4).  The  justices  have  power  to 
summon  witnesses  and  examine  upon  oath,  and  if  the  penalties 
be  not  immediately  paid,  to  commit  the  offender  for  any  time 
not  exceeding  six  months,  but  upon  giving  security  an  appeal 
may  be  had  to  the  justices  at  sessions,  who  have  a  power  to  miti- 
gate the  penalties,  so  as  not  to  reduce  them  to  less  than  one 
fourth  over  and  above  tlie  expences  (5].  Persons  being  sum- 
moned to  give  evidence  and  refusing  to]attend,  or  when  attending 
refuse  to  give  evidence,  are  subject  to  a  penalty  pf  ^20  to  be 
levied  as  the  other  penalties  (6).  A  form  of  conviction  is  given  by 
the  act  (7),  which  conviction  is  not  removable  by  certiorari  or 
otherwise,  but  execution  may  be  had  thereon,  notwithstanding 
any  such  writ  of  certiorari  (8).  AH  proceedings  under  this  act  Procc^iiaiP' 
are  to  be  void,  unless  commenced  and  taken  in  tlie  following  *" 
manner :  in  England,  in  the  name  of  the  king's  attorney  general, 
in  Ireland,  in  the  name  of  the  attorney  general,  and  in  Scotland, 
in  the  name  of  the  king's  advocate,  or  in  either  of  the  three  king- 
doms, in  the  name  of  the  solicitor  or  other  officer  of  his  Majesty's 
stamp  duties  respectively  belonging  to  each  (9).  The  duty  to  be 
under  the  management  of  the  commissioners  of  stamps  (10).  The 
provisions  of  fomt^r  acts  respecting  the  payment  of  duties  and 
allowances,  and  discounts^  except  so  far  as  they  are  altered  by 
this  act,  to  extend  to  this  act  (11).  The  monies  arising  from  the 
duties  are  to  be  paid  into  the  exchequer  at  Westminster  and 
Dublin  respectively,  and  are  to  bo  carried  to  and  made  part  of 
the  consolidated  fiind  of  Great  Britain  and  Ireland  (12).  But  ExceptioD. 
nothing  in  this  act  shall  extend  to  acts  of  parliament,  proclama- 
tions^  orders  of  council,  forms  of  prayer  and  thanksgiving,  and . 


(1)  60  Geo.  3.  c.  9.  8.14. 

(7)  8.  20. 

(2)  8.  15. 

(8)  8.  21. 

(3)  8.  16. 

(9)  8.  22. 

(4)  8.  17. 

(10)  s.  23 

(5)  8.  18. 

(11)  8.24. 

(6)  8.  J  9. 

(12)  8.  25. 
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acts  of  state  ordered  to  be  printed  by  his  Majesty,  his  heirs  or 
successors^  or  his  or  their  sufficient  and  authorized  officer,  or  to 
any  printed  votes  or  other  matters  by  order  of  either  house  of 
parliament,  or  to  books  commonly  used  in  the  schools  of  Great 
Britain  or  Ireland,  or  books  or  papers  containing  only  matters 
of  devotion^  P^^^y  ^^  charity,  or  daily  accounts  or  bills  of  goods 
mported  and  exported,  or  warants  or  certificates  for  the  delivery 
of  goods,  and  the  weekly  bills  of  mortality,  or  to  papers  contain- 
ing any  lists  of  prices  current,  or  of  the  state  of  the  markets^  or 
any  account  of  the  arrival,  sailing,  or  other  circumstances  re- 
lating to  merchant  ships  or  vessels,  or  of  any  other  matter  wholly 
of  a  commercial  nature,  provided  such  bills,  lists,  or  accounts  do 
not  contain  any  other  matter  than  what  hath  been  usually  com- 
prised therein,  or  to  the  printers  or  publishers  of  the  for^oio^ 
matters,  ^or  any  or  either  of  them  (1).  And  no  work  reprinted 
and  republished  in  parts  or  numbers,  whether  wholly  reprinted  (mt 
abridged,  (so  as  such  work  was  first  printed  and  published  two 
years  at  least  previously  to  such  reprinting  and  republishing* 
and  not  in  parts  or  numbers),  is  liable  to  the  stamp  duties  im- 
posed by  this  act.  (2) 


PlWTm   AND 

B«Ai6  Wares, 


It  has  been  observed,  that  during  the  reigns  of  Henry  VIL^ 
Henry  VIII.,  and  Edward  VI.,  several  different  statutes  were 
passed,  for  the  purpose  of  preventing,  as  well  the  importation 
of  manufactured  goods  of  tin  or  pewter  (8),  as  the  exportatioir 
of  certain  metals  in  an  umnanufactured  state  (4) ;  as  also  to  pre- 
vent any  goods  being  manufactured  within  the  realm,  of  tin^ 
pewter,  or  brass  of  an  inferior  quality,  on  pain  of  forfeiture^ 
half  to  the  king  and  half  to  the  finder  thereof  (5).  The  master 
and  wardens  of  the  craft  of  pewterers,  and  wh§re  there  are  none 
such,  the  head  and  governors,  of  the  city  or  borough,  may  ap- 
point searchers ;  and  the  justices,  at  Michaelmas  sessions,  shall 
appoint  two  persons,  having  experience  therein,  to  search  withia. 


(1)  60  Geo.  3.  C.9-S.26. 

(2)  8.  27.  For  the  provisions 
and  regulations  respecting  news- 
papers in  general,  see  55  Geo.  3. 
c.  185.  37Geo.3.  c.90.  38Geo.3. 
c.  78.  34  Geo.  3.  c.  72.  29  Geo.  3. 
c.  50.  16  Geo.  2.  c.  26.  and 
10  Ann.  c.  19. 

(3)  See  25  Hen.  8.  c.  9.  ante, 
1  vol.  529.'  where  by  an  erident 


error  of  the  press,  c.  19.  is  put  for 
c.  9.  and  25  Hen.  8.  c.  4.  s.  2.  for 
25  Hen.  8.  c.  9.  s.  2.  33  Hen.  8.. 
c.  4.  See  Dickinson's  Justice  of 
the  Peace,  tit.  Pewter,  where  it  is 
said  these  statutes  are  loosely 
worded  and  now  nearly  obsolete. 

(4)  2  &  3  Edw.  6.  c.  37.  but 
see  repeal  by  5  &  6  W.  &  M.  c  17. 

(5)  4Hen.  8.  c.7*s.3. 
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the  county.  And  of  all  such  unlawfal  pewter  or  brass  as  thqr  Pbwter  and 
find,  half  goes  to  the  Ung  and  half  to  the  searchexs  (1).  In  de-* 
fault  of  the  masters  and  wardens  searching,  the  search  may  be 
made  by  any  person  having  competent  knowledge  m  the  busi- 
ness, under  the  supervision  of  the  mayor  or  other  head  oi&cer  oi 
cities  or  boroughs. 

The  dealers  in  plate  are  regulated  by  various  provisions,  Plate. 
which  pomt  out  its  standard  fineness^  the  mode  of  assaying  it,  and 
the  obligation  on  the  maker  to  have  it  assayed ;  together  with  the 
marks  used,  and   other  precautions  adopted,  for  securing  the 
duties  upon  it.      The  fineness  is  pointed  out  by  the  statute  Srandard  iinet- 
6  Geo.  1.  c.  11.,   which  enacts,  that   plate    may  be    made 
cither   according  to  the  old  standard  of  11  oz.  and  2  dwts. 
fine    silver  in    every   pound    troy,  or  according  to  the  new 
standard  of  11  oz.  and  10  dwts.     And  it  is  rendered  unlawful 
to  make  any  vessels  of  silver-plate,  or  manufactures  of  silver,  of 
a  coarser  alloy  than  what  is  specified  in  the  act,  under  the  pe* 
nalties  and  forfeitures  prescribed  by  the  laws  in  being  concern- 
ing wrought  plate  (2).     The  sterling  alloy  is  1 1  oz.  2  dwts.  of 
fine  silver,  and  18  dwts.  of  alloy,  in  the  pound  weight  troy^ 
which  the  mint  indenture  calls  the  <^  right  old  standard"  for 
the  silver  monies  of  England ;   and  it  was  in  use  before  the 
conquest,  as  appears  by  the  several  treatises  on  silver  coins. 
But  the  statute  8  W.  3.  c  8.  s.  9.,  which  was  made  to  encourage 
the  then  silver  coinage^  abolished  or  suspended  the  old  standard 
of  11  oz.  and  2  dwts«,  and  established  the  new  standard  of 
1 1  oz.  10  dwts.  in  its  stead ;    and  inflicted  a  forfeiture  of  the 
plate,  or  the  value  thereof,  on  persons  working,  or  putting  to 


(1)  19  Hen.  7.  c.  6.  4  Heu.  8. 
c  7.  8.  6.  As  to  the  title  of  the 
19  Hen.  7.  see  Barrington  on 
Stat.  p.  450.  ed.  1796.  By  that 
statute  certain  wares  are  also  re- 
quired to  be  made  of  the  assize 
within  London,  and  marked  with 
the  maker's  mark  ;  in  Dick.  J.  tit. 
Pewter,  it  is  said  that  these  sta- 
tutes are  loosely  worded,  and  are 
now  nearly  obsolete. 

(2)  6  Geo.  1.  c.  11.  8.  41. 
12  Geo.  2«  c.  26.  s.  1.  This  ap- 
plies  only  to  silver ;  and  see  the 
penalties  of  forfeiture  of  value,  &c. 
by2H.6«  c.  14.    18  Eliz.  c,  15.^ 


8  W.  3.  c  8.  8.  9.  cited  1  Cowp. 
297,  8.  Penalty  j^lQ  and  six 
months'  imprisonment  by  1 2  Geo.2, 
c.  26.  which  does  not  extend  to 
jewellers'  work  or  jointed  night 
ear-rings  of  gold*  or  gold  springs 
of  lockets,  8.  2.  Indemnity  on 
discovering  name  and  abode  of 
maker  or  worker,  s.  3.  By  the 
1  Geo.  4.  c.  14.  no  drawback  la 
allowed  on  the  exportation  of 
plate  gold  made  in  Great  Britain 
mto  nngs,  nor  on  any  article  of 
gold  manufactured  in  Great  Bri- 
tain, unless  it  exceed  the  weight 
of  two  ounces. 
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sale^  or  exchanging  any  manufacture  of  silver  less  in  finenear 
than  11  oz.  10  dwts.)  or  until  marked  with  the  new  sterling 
marks  (1).  But  the  statute  6  Geo.  1.,  as  above  mentioned,  re- 
vived and  established  the  old  standard  of  1 1  oz.  2  dwts.  To  pre- 
vent illegal  adulteration,  an  old  statute  of  the  28  Ekiw.  1.  c.  28. 
provides,  amongst  other  things,  that  no  goldsmith  of  England, 
nor  any  elsewhere,  within  the  king's  dominions,  shall  make  any 
manner  of  vessel,  jewel,  or  any  other  thing  of  gold  and  silver,  ex- 
cept it  be  of  good  and  true  alloy;  that  b  to  say,  gold  of  a  certain 
touch,  and  silver  of  the  sterling  alloy,  or  of  better,  at  the  plear 
sure  of  him  to  whom  the  work  belongs ;  and  that  none  work 
worse  silver  than  money.  The  punishment  provided  by  this 
statute  was  imprisonment,  and  ransom,  at  the  king's  pleasure^ 
and  though  parts  of  the  act  have  been  repealed,  yet  the  punish- 
ment it  annexes  to  such  an  offence  is  not,  the  penalties  provided 
by  other  acts  of  parliament  being  only  cumulative  and  additional  (£)• 
As  to  gold,  it  is  lawful  for  any  person  making  or  dealing  in  gold 
wares  in  Great  Britain,  to  work  or  make  any  gold  vessel,  plate, 
or  manufacture  of  gold,  of  the  standard  of  18  carats  office  gold 
in  every  pound  troy,  and  to  sell  or  export  any  such  gold  artide 
of  the  standard  of  18  carats  of  fine  gold  in  every  pound  troy  (3). 
Gold  and  silver  wares  are  required  to  be  assayed.  Every  work- 
ing gold  or  silversmith  is  required  to  send  to  the  assay  office 
all  plate  made  by  him,  to  be  touched  or  assayed,  and  to  send 
with  every  parcel  a  written  note,  containing  the  day  of  the 
month  and  year,  the  name  of  the  maker  and  place  of  his  abode, 
and  also  the  species  in  such  parcel^  and  the  number  of  each 
species,  with  the  total  weight  of  each  parcel,  and  the  duty  pay- 
able for  it  (4*).  Nor  can  any  person  expose  to  sale,  or  sell,  or 
export  gold  or  silver  wares,  until  they  (being,  if  of  gold,  of  the 
standard  of  22  carats  of  fine  gold  per  lb.  troy,  or  if  of  silver,  of 
the  standard  of  1 1  oz.  and  2  dwts.)  have  been  marked  as  fol- 
lows ;  that  is  to  say,  with  the  mark  of  the  worker,  being  the  first 


(1)  Rex  V.  Jackson,  1  Cowp. 
298. 

(2)  Rex  V.  Jackson,  1  Cowp. 
297.  At  common  law  knowingly 
exposing  to  sale  and  selling 
wrought  gold  imder  the  sterling 
alloy  as  and  for  gold  of  the  true 
standard  weight,  which  is  indict- 
able in  goldsmiths,  is  only  a  pri- 
vate imposition  in  a  common  per- 
son. Cowp.  323. 


(3)  38  Geo.  3.  c.  69.  s.  1.  ante, 
1  vol.  583.  note  6. 

(4)  24  Geo.  3.  c.  53.  s.  4.  As 
to  the  places  for  assaying,  and  at 
which  a  plate-workegr  must  enter 
his  name  and  place  of  abode,  and 
fur'  selling  before  assaying  or> 
marking,  torieits  the  same  and 
the  value,  see  12  k  13  W.  3.  c.  4. 
1  Ann.  St.  1.  c.  9.  13  Geo.  3» 
c«  52.  and  infra. 
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letters  of  his  name  and  surname,  and  with  these  marks  of  the  Piatf* 
company  of  goldsmiths  in  London,  viz.  the  leopard's  head,  the 
lion  passant,  and  a  distinct  variable  mark  to  denote  the  year,  or 
with  the  mark  of  the  worker,  and  the  marks  appointed  to  be  used 
by  the  assayers  at  York,  Exeter,  Bristol,  Chester,  Norwich,  or 
Newcastle-upon-Tyne;  or  plate  (being  of  the  standard  of  11  oz, 
10  dwts.  of  fine  silver  per  lb.  troy),  with  the  mark  of  the  worker, 
being  the  first  letters  of  his  name  and  surname,  and  with  these 
marks  of  the  company,  viz.  the  lion's  head  erased,  the  figure  of 
a  woman  called  Britannia,  and  the  mark  or  letter  to  denote  the 
year,  or  with  the  mark  of  the  worker,  and  the  marks  of  one  of 
these  cities  or  towns,  on  pain  of  forfeiture  of  JBlO;  on  default 
of  payment,  the  ofiender  to  be  committed  to  the  house  of  cor- 
rection for  any  time  not  exceeding  six  months,  or  until  pay- 
ment ( 1 ).  There  are,  however,  several  exceptions  of  the  smaller 
sorts  of  gold  wares  (2).  An  additional  mark  is  required  by  the 
statute  24*  Geo.  S.  c.  55.,  which  provides  that  all  plate  shall  be 
marked  with  a  new  mark  of  the  king's  head^  besides  the  old 
marks,  and  the  duties  shall  be  paid  previously  to  the  marking  of 
it  (3).  No  gold  or  silver  plate  can  be  sold  or  exchanged  until 
so  marked,  under  a  penalty  of  £50  (4).  This  mark  appears  to 
have  been  designed  to  protect  the  revenue.  The  duties  may  be 
returned  for  all  plate  defaced  for  being  coarser  than  the  stand- 
ard (if  no  fraud  appear);  and  an  allowance  of  one-fiflh  part  will 
be  made  for  goods  sent  to  be  assayed  in  a  rough  state  (5).  The 
duties  do  not  extend  to  any  jewellers'  work,  except  mourning 
rings,  nor  to  any  jointed  night  ear-rings  of  gold,  or  gold  springs 
of  lockets,  or  to  goods  excepted  by  the  12  Geo.  2.  c.  26.  s.  6.  (6). 
The  old  duties  were  repealed  by  the  SS  Geo.  3.  c.  185.,  and 
others  substituted  in  lieu  thereof.  To  forge  (7),  or  to  trans- 
pose (8)  stamps  provided  to  denote  die  payment  of  the  duties,  is 
felony  without  benefit  of  clergy.  A  licence  must  be  taken  out 
by  a  person  dealing  in  such  wares.  (9) 

There  is  a  great  variety  of  legislative  enactments  with  refer-  skrvanti  m 
ence  to  the  servants  employed  in  the  manufactories,  by  which  <>*''**^'" 

(1)  12  Geo.  2.  c.26.  s.5.  and  (5)  Id.  8.7.  10. 
see  6  Geo.  1.  c.  11.  s.  41.  (6)  Id.  s.  9. 

(2)  ]  2  Geo.  2.  c.  26.  s.  6.  which  (7)  55  Geo.  3.  c.  185.  s.  7. 
also  extended  to  silver  wares,  but  (8)  52  Geo.  3.  c.  143.  s.  8. 
was  repealed  in  this  respect  by  ■      (9)  43  Geo.  3.  c.  69.  55  Geo.  3. 
30  Geo.  3.  c.  31.  s.  1.  c.  30.     59  6eo.  3.  c  32.  ante, 

(3)  24  Geo.  3.  c.  53.  s.  1  and  5.  1  vol.  833,  4. ;  to  what  places  the 

(4)  Id.  s.  8.  licence  extends,  31  Geo.  2.  c.  32. 
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SiRTAMTs  IN     provision  is  made  for  adjustma  disputes  that  arise  between  tbe 

masters  and  their  servants,  either  with  regard  to  the  payment  of 
wages,  or  otherwise  ;-^for  preventing  combinations  among  ser- 
vants to  control  their  employers,  or  among  the  masters  to  pre^ 
judice  their  workmen ; — ^for  preventing  artificers  from  leavings 
,  service  before 'the  time  for  which  they  engaged  has  expired; 
— leaving  their  work  unfinished^  or  improperly  diqxMing  of 
goods  entrusted  to  them ; — and  for  other  beneficial  purposes. 
Some  of  the  statutes  upon  this  subject  affect  all  labourers^ 
whilst  others  apply  only  to  particular  trades*  During  the  course 
of  the  observations  which  we  shall  have  occasion  to  make 
in  this  place,  it  will  be  seen,  that  whilst  the  greater  part  of  the 
penal  enactments  is  necessarily  applied  to  the  enforcement  of  tbe 
duties  of  the  workman  or  artificer,  the  care  of  the  legislature 
has  not  been  wanting  to  ensure  to  him  the  payment  of  his  wages^ 
as  well  as  the  performance  of  the  other  reciprocal  obligations  on 
the  part  of  his  master.  Indeed  whoever  considers  the  numer> 
ous  provisions  in  our  law  with  reference  to  apprentices  (1)  and 
servants,  and  the  inferior  orders  of  society  in  general,  must  be 
satisfied  that,  whatever  observations  may  be  made  upon  this  part 
of  our  code,  the  legislature  cannot  be  justly  charged  with  any 
want  of  anxiety  to  ameliorate  the  condition,  or  to  administer  to 
the  necessities,  of  the  labouring  classes.  One  of  the  proposals 
of  the  celebrated  Dean  Tucker,  in  his  Essay  on  Trade,  was  to 
erect  courts  in  all  manufacturing  places  in  the  kbgdom  where 
the  chief  dealers  should  petition  for  them,  with  the  title  of  guar- 
dians of  the  morals  of  the  manufacturing  poor  (2).  He  observed, 
that  the  complaints  against  the  morals  of  the  manufacturing  poor 
became  louder  every  day,  and  certainly  demanded,  if  any  thin^ 
did,  the  serious  attention  of  the  legislature ;  that  among  the  just 
subjects  of  complaint  were  the  combinations  of  journeymen  to 
extort  exorbitant  wages,  the  money, — after  it  had  been  earned, 
being  spent  in  drunkenness  and  debauchery,  so  that  they  became, 
in  fact,  poorer  at  the  end  of  a  week  from  the  advanced  price  of 
their  labour, — their  unfaithfulness  to  their  trust, — the  badness  of 
their  work,  whenever  their  masters  had  a  great  demand,  and 
dared  not  turn  themo£^ — and  the  increasing  number  of  paupers. 

• 5 ' 

(1)  Vide  as  to  apprentices  and        (2)  Essay  on  Trade,  54.    The 

servants,      54     Geo.  3.     c.  96.  qualiGcations  of  each  member  to 

28  Geo.  3.  c.  38.;  and  as  to  em«  be,  that  he  employs  not  less  than 

ploying  children  in  mills,  42  Geo.  3.  twenty  manufacturers,  &c. ;    each 

0. 73.  &c.  ante  ;^  and  as  to  saving  member  to  subscribe  a  yearly  sum ; 

banks     and     friendly     societies,  to  have  power  of  fixing  tbe  number 

57  Geo.  3.  c.  130«  58  Geo.  3.  c.  48.  of  licensed  alehouses,  &c. 
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Numerous  proTiflions  have  been  made  both  before  and  since  the  ^'^^ants  in 
time  of  this  most  req)ectable  writer,  to  effectuate  the  objects 
which  he  so  benevolently  engaged  in ;  namely,  to  repress  vice, 
idleness^  and  debauchery,  and  to  encourage  industry,  probity, 
and  fidelity,  in  the  lower  classes  of  people;  and  as  it  is  more 
within  our  province  to  notice  the  existing  regulations,  together 
with  any  improvements  that  may  suggest  themselves  upon  them, 
than  to  speci^ate  upon  the  propriety  of  different  theories^  we 
«hall  proceed  tp  iQeotion  those  laws.  After  noticing  those  pro- 
visions which  affect  labourers  in  general^  we  shall  detail,  in  alpha- 
betical order^  those  which  relate  to  particular  trades. 

By  the  statute  20  Geo.  2.  c.  19.  it  is  provided,  that  all  complaints  The  law  reU. 
and  differences  arising  between  masters  and  artificers,  handicrafts-  ^nd  Uh^ren  is 
men,  roinersi  colliers,  heelmen,  pitmen,  glassmen,  potters,  and  g^nenL 
other  labourers,  employed  for  a  certain  time,  cm:  in  any  other  man-  s«**'*"b  dispute* 
iier  (1),  shall  be  determined  by  one  or  more  justice  of  the  peace 
of  the  place  where  a  master  inhabits,  though  no  rate  or  assess- 
ment of  wages  has  heea  made  that  year  (2);  the  justices  may  exa- 
mine such  labourers,  or  any  other  witnesses,  on  oath,  and  make 
order  forjpayment  of  wages  as  seems  expedient,  provided  the 
sum  is  not  above  .s^'lO,  as  to  a  servant,  nor  £5  to  an  artificer,  or 
other  labourer;  and  on  non-payment  in  21  days,  levy  the  sum 
by  distress  and  sale  (3).    The  statute  extends  to  labourers  of 
all  descriptions,  not  merely  to  those  in  the  particular  trades  or 
businesses  there  enumerated,  and  consequently  includes  the  en- 
forcement of  wages  earned  by  a  labourer,  who  contracted  to  dig 
and  clear  a  well  for  catt}e,  to  be  paid  for  by  the  fbot^  and  who 
employe^  another  to  assist  him  in  the  work.  The  party  appealing 
to  the  sessions'  is  not  thereby  precluded  from  afterwards  disr 
pudngits  ju^isdktjon  in  the  particular  case;  but  an  action  of 
trespass  is  i)ot  maintainable  against  magistrates  acting  upon  a 
complaint  mad^  tp  them  on  oath,  by  the  terms  of  which  they 
have  jurisdiction,  although  the  real  facts  of  the  case  might  not 
have  supported  such  complaint,  if  such  facts  were  not  laid  before 
them  at  the  time  by  the  party  complained  against  having  notice 

n)  Hart  v.  Aldridge,  Cowp.  54.;  22  Pari.  Ja.  1.  and  1  ParL  Car.  2- 

and  see  31  Geo.  2.  c.  1 1 .  s.  3.  as  by  the  53  Qeo.  3.  c.  40. ;  as  to  the 

to  servants  in  husbandry.  silk   trade  in    London,  &c.   see 

(2)  Rating  wages  was  aulho-  13  Geo. 3.  c.  68.  post;  and  also 

rized  by  5  £liz.  g.  4.    1  Jac.  1.  as  to  tailors,  &c. 
c.  6.  which  is  now  repealed^  to-        (3)  20  Geo.  2.  c.  19. 
gether    with    the    Scotch    acts 
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Servants  in     of  the  Complaint,  and  being  properly  summoned  to  attend  (1). 

And  where  a  justice  of  the  peace  makes  an  order  under  this  act 
for  payment  of  a  labourer's  wages,  and  the  adjudication  states  a 
complaint  made  on  oath,  and  on  examination  on  oath,  it  is  not 
competent  to  the  plaintiff  in  an  action  of  replevin  for  taking  his 
goods  to  plead,  in  bar  to  a  cognizance  made  under  a  warrant  of 
distress  and  sale  founded  on  that  adjudication,  that  the  servant 
did  not  duly  make  oath  before  the  magistrate,  that  the  sum 
claimed  was  jusdy  due  to  him  for  wages,  nor  can  he  plead  that 
the  sum  claimed  was  not  due;  and  if  it  appear  from  the  cogni- 
zance that  21  days  elapsed  between  the  time  of  adjudication  and 
that  of  issuing  the  warranty  it  is  sufficient,  without  a  positive 
averment  to  that  efiect,  and  although  the  dates  ai*e  laid  under  a 
scilicet :  an  action  of  replevin  does  not  seem  to  be  the  proper 
remedy  to  try  the  lq;ality  of  a  distress  so  authorized  by  act  of 
parliament  (2).  By  a  statute  passed  in  the  reign  of  his  present 
majesty,  after  reciting  that  by  the  statute  20  Geo.  2.  it  was  en- 
acted, that  all  complaints,  diflerences,  and  disputes,  which  should 
arise  between  masters  and  mistresses,  and  artificers  and  labourers 
hired  for  a  year  or  longer^  respecting  wages,  should  be  deter- 
mined by  one  or  more  justice  or  justices  of  the  peace;  and  in 
case  of  non-payment  of  the  sum  ordered  by  the  space  of  21  days, 
the  same  might  be  levied  by  distress  and  sale ;  and  that  by  the 
statute  SI  Geo.  2.  ell.,  the  provisions  of  the  20  Geo.  2.  were 
extended  to  all  servants  in  husbandry,  although  hired  for  a  less 
period  than  a  year ;  and  that  it  was  expedient  that  the  justices 
before  whom  complaint  should  be  made  should  be  empowered  to 
order  payment  of  the  wages  due  within  a  shorter  period,  it  is 
provided,  that  justices  before  whom  complaint  shall  be  made  in 
pursuance  of  the  said  acts,  or  either  of  them,  may  order  the  amount 
of  wages  that  shall  appear  due  to  any  such  artificers  or  la- 
bourers to  be  paid  to  the  person  entitled  thereto,  within  such 
period  as  the  justices  shall  think  fit  (S).  So,  with  regard  to  the 
misconduct  of  servants^  or  the  general  misbehaviour  of  their 
masters  towards  them^  one  or  more  justices  are  empowered  by 
the  statute  20  Geo.  2.,  on  complaint  made  on  oath  by  any  master 
or  employer  (4),  to  examine  the  matter,  and  commit  the  ofiender 

(1)  Lowtber  v.  Earl  Radnor,  East,  605,  where  the  owner  of  tbe 
8  East,  1 13.  farm  (who  in  that  case  was  de- 

(2)  Wilson  V.  Weller,  1  Brod.  fendant,  he  havinff  himself  acted 
&  Bing.  57.  as  justice)  was  heui  to  be  the  em- 

(3)  1  Geo.4.  c.  93.  s.4.  ployer,   and  not  his   bailiff  who 

(4)  See  Rex  v.  Horenson,  14  managed  the  hxm. 
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<to  the  house  of  correction,  there  to  remain  and  be  corrected  (1),  Skrvahts  in 
and  held  to  hard  labour^  for  a  reasonable  time  not  exceeding 
one  calendar  months  or  otherwise  by  abating  some  part  of  his 
wages,  or  discharging  him  from  service ;  and  in  like  manner^  on 
complaint  on  oath  by  any  such  servant  or  other  labourer  against 
his  master  or  employer,  conoeming  mis-usage,  refusal  of  neces- 
sary provision^    cruelty,    or   other  ill-treatment,   to  summon 
the  master  or   employer,  and.  upon  proof  made  on  oath  to 
discharge  the,  complainant  from  service^  the  discharge  to  be  given 
gratis  under  the  magistrate's  hand  and  seal  (2).     It  has  been 
observed,  that  it  has  been  a  frequent  practice  under  this  statute 
for  justices   to  assume  a  power  of  discharging  servants,  and 
superadding  to  that  punishment  one  of  the  other  two,  viz*  abate- 
ment of. wages  or  imprisonment;  but  the  act,  which  is  framed  in 
the  di^unctive^ .  does  not  seem  to  give  this  power,  but  rather  to 
confine  the  magistrates  authority  to  the  awarding  of  one  of  the 
enumerated  species  of  punishment  (S).     Some  useful  provisions  (ioinbinations. 
have  been  made  by, a  recent  statute  to  prevent  injurious  combi- 
nationa  among  workmen  against  their  masters,  or,  on  the  other 
band,  among  the  masters  themselves,  and  to  compel  the  setde- 
ment  of  disputes  through  the  medium  of  arbitrators.    By  the  Contracts  be- 
statUtQ  S9  &  40  Geo.  S.  c.  106.  the  statute   39  Geo.  3.  c.81.,  ^^^^^^^^^ 
for  preventing  unlawful  cambinaiions  of  .workmen,  is  repealed ;  &c. 
and  it  is  enacted,  that  all  agreements,  whether  in  writing  or  not, 
entered,  into  by  journeymen,  manufacturers^  or  other  persons^ 
for  obtaining  an ,  advance  of  wages,  or  lessening  or  altering  their 
usual  hours  or  time  of  working,  or  decreasing  the  quantity  of 
work  (except  a'  contract  made  betw.een  a  xnaater.and  his  work- 
men on  account  of  his  work  or.  service),  or  for  hindering  any 
person  from  employing  whomsoever  he  may  think  proper,  or 
for  controuling  or  any  way  afiecting  a  person  carrying  on  any 
manufacture,  trade,  or  business,  in  the  conduct  or  management 
thereof,  shall  be  illegal,  and.  null,  and  void,  to  all  intents  and 
purposes  (4«),     No  journeyman,  workman,  or  other  person,  shall 
make. or  enter,  or  be  concerned  in  making  or  entering,  into  any 
such  agreement;  and  every  person  being  guilty  of  any  of  the 
said  ofiences,  and  being  convicted,  on  confession,  or  oath  of  one 

(1)  Which  means  corporal  pu-  no  certiorari ;  nor  does  it  extend 
nishment  bj  whipping,  14  East,  to  the  stannariesy  8.5,  6,  7. 
605.  (3)  Dickens.  J.  2  vol.  838. 

(2)  29  Geo.  2.  c.  19.  8. 2.    Ap-  .  (4)  39  &  40  Geo.  3.  c.  10€. 
peal  to  sessions  under  this  act  but 
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SERVAMTf  i^     witness,  befiore  two  justices,  within  three  calendar  mmiths,  shall 

GENERAL.  '     .  1    /.  .  ■•  •  . 

be  oommitted  to  gaol  for  a  time  not  exceeding  three  months,  or^ 
at  the  discretion  of  the  justice8>  be  oommitted  to  some  house  of 
correction  to  hard  labour  for  not  more  than  two  months.  A 
summary  form  of  conviction  is  given  by  the  act  by  which  this 
offisnoe  is  created,  in  which  the  crime  is  required  to  be  substan- 
tially stated ;  and  it  has  been  held,  that  a  conviction,  aU^;ing 
generaUy  that  the  defendants  were  concerned  in  entering  into  a 
certain  agreement,  for  the  purpose  of  controuling  A,  B,  8cc.,  with- 
out stating  what  the  agreement  was  (even  if  a  departure  from  the 
words  of  die  statute,  in  stating  the  agreement  to  have  been  for  the 
puipose  of  controuling,  instead  of  for  controuling,  &c.,  would  not, 
at  all  events,  have  been  a  fiUjd  variance),  was  holden  insufficient  ( 1  }• 
£very  joumeymanj  or  workman,-  or  other  person,  who  shall 
enter  into  a  combination  to  obtadn  aa  advance  of  wages,  or  to 
lessen  or  alter  the  hours  or  duration  of  the  time  of  worldngi 
or  to  decrease  the  quantity  of  work,  or  for  any  other  purpose 
contrary  to' the  act,  or  who  shall  by  giving  money^  or  by  per- 
suasion, solicitation,  or  intimidation,  or  any  other  means, 
wilfiilly  and  maliciously  endeavour  to  prevent  any  anhired 
or  unemployed  workman  in  any  manufacture,  trade,  or  business^ 
or  any  other  person  wanting  employment  from  hiring  himself  to 
any  manufacturer  or  tradesman,  or  who  shall,  for  the  purpose 
of  obtaining  any  advance  of  wages^  or  for  any  other  purpose 
contrary  to  the  provisions  of  the  act,  vrilfully  and  malidoualy 
decoy^  persuade,  solicit,  intimidate,  influence,  or  prevail,  or 
attempt  to  prevail  on  any  joHvneyman  or  workman,  or  oth^ 
person  hired  or  employed  in  any  such  manu&oture,  trader  or 
business,  to  leave  the  same,  or  who  shall  wilfully  and  malidously 
prevent  any  manufacturer,  tradesman,  or  other  person,  firom 
employing  any  such  manu&ctiirep  as  he  shall  think  proper,  or 
who  being  hired  or  employed  shall,  without  any  just  or  rea- 
sonable cause,  refuse  to  work  with  any  other  journeyman  or 
workman,  and  who  shall  be  convicted  of  any  of  the  aforesaid 
oflfance^  <m  confession  or  the  oath  of  oH^  witness  before  two 
justices,  within  three  calendar  months,  shall  be  oommitted  to 
gwd  for  a  time  not  exceeding  three  months,  or  otherwise  to 
some  house  of  correction  to  hard  labour  for  a  time  not  exoeed- 
fllegal  meetings,  iog  two  months  (2).    Every  person  (whedier  employed  in  any 

(1)  The    King   v.  Field  and        (2)  39  &  40  Geo.  3.  c.  106.  s.S. 
others,  6  East,  417. 
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such  mfmufacture  or  not),  who  shall  attend  any  meeting  held  Sirvants  ik 
for  the  purpose  of  entering  into  any  contract,  Covenant,  or  agree- 
ment;  declared  by  the  statute  tc  be  illegal,  or  who  shall  summon^ 
give  notice  to,  call  upon,  persuade,  entice,  solicit,  or  by  intimi- 
dation, or  any  other  means  endeavour  to  induce  any  journeyman; 
workman,  or  other  person  employed  in  any  manufacture,  trade, 
or  business  to  attend  any  such  meeting,  or  who  shall  collect,  ask^ 
or  receive  any  money  from  any  such  workman  or  other  persons 
for  any  of  the  purposes  aforesaid,  or  who  shall  persuade,  entice, 
solicit,  or  by  intimidation,,  or  any  other  means  endeavour  to 
induce  any  such  person  to  enter  into  or  be  concerned  in  such 
a  combination,  or  shall  pay  any  money  or  enter  into  any  sub- 
scripUon  or  contribution  for  the  support  or  encouragement  of 
any  such  illegal  meeting  or  combination,  and  who  shall  be  con- 
victed on  confession  or  the  oath  of  one  witness  before  two 
justices,  within  three  calendar  months,  shall  be  committed  to 
gaol  for  not  more  than  three  calendar  months,  or  to  the  house 
of  correction  to  hard  labour  for  not  more  than  two  calendar 
months.  So,  penalties  are  recoverable  for  contributing  to  main- 
tain workmen  in  such  illegal  acts,  or  inducing  them  not  to  work, 
or  receiving  money  for  such  purposes  (1).  The  39  &  40  Geo.  8. 
did  not  empower  any  person  carrying  on  trade  to  employ  a 
workman  therein  contrary  to  the  regulations  contained  in  any 
statute  then  in  force,  for  carrying  on  any  particular  manufac- 
ture or  trade,  or  the  service  of  die  persons  employed  therein^ 
without  the  license  and  consent  in  writing  of  one  justice^  ex- 
pressing the  reason  of  granting  it,  which  licence  a  justice  is 
required  to  grant  when  any  qualified  workman,  usually  employed 
in  such  trade,  shall  refuse  to  work  therein  for  reasouable  wages» 
or  to  work  for  any  particular  person,  or  by  refusing  to  work  for 
any  other  cause,  for  misconducting  himself  when  employ^  to 
work,  shall  in  any  manner  impede  or  obstruct  the  ordinary 
course  of  trade,  or  endeavour  to  injure  the  person  carrying  it  on. 
All  contracts  between  masters  or  persons  for  reducing  the  wages  CJontncfi  be- 
of  workmen,  or  altering  the  usual  hours  of  work,  or  increasing  etc.  to  reduct 

Wlg«8,6tCr 
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(1)  39  &  40  Geo.  3.  c.  106.  s.  5.  hands  and  discovering  another  of> 

Money  paid  for  subscriptions  for-  fender,  s.  8. ;  offender  compellable 

feited,  one  half  to  the  king  and  to  give  evidence,  s.  9. ;  justices  to 

one  half  to  informer,  s.  6. ;  per-  summon  offenders  and  determine 

sons  compellable    to  answer  on  disputes,  s.  10. ;    not  to  abridge 

oath  to  information  in  any  of  his  powers  of  former  acts  as  to  com^ 

Maj^st^s  courts,  s.  7. ;  indemnity  binations,  &c.  s.  14. 
on  paying  into  court  money  in  his  ' 

VOL.  II.  c  c 
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Servants  in     the  quantity  of  work  are  void;  and  every  master,  bang  con- 
GENERAL.         yictcd  by  the  oath  of  one  witness  before  two  justices,  within 

three  calendar  months,  is  liable  to  forfeit  £20y  half  to  the  king, 
and  the  other  half,  in  equal  shares,  to  the  informer  and  the  poor ; 
for  want  of  distress,  the  offender  to  be  sent  to  gaol  for  not  more 
Disputes  wttied  than  three,  nor  less  than  two,  months  (1).  A  cheap  and  sum* 
y  ar  ion.  j^^^  method  is  established  for  settling  disputes  respecting  wages 
and  work  by  arbitration,  by  a  proirision,  that  where  masters  gt 
workmen  cannot  agree  respecting  tlie  price  of  work,  or  any 
damage  done  to  it  by  workmen,  or  any  delay  in  workmen  in 
finishing  work,  or  not  finishing  it  in  a  workmanlike  manner,  or 
according  to  the  contract,  or  touching  any  contract  for  work  or 
wages,  any  such  master  or  workman  may  demand  and  have  an 
arbitration  or  reference  of  the  matter  in  dispute,  and  each  of 
them  may  appoint  an  arbitrator  by  writing,  subscribed  by  him  in 
the  presence  of,  and  attested  by  one,  witness,  which  shall  be 
delivered  personally  to  the  other  party,  or  left  at  his  usual  place 
of  abode^  requiring  him  to  name  an  arbitrator  on  his  part  within 
two  days ;  and  such  arbitrators  having  accepted  the  ofiBce^  may 
summon  and  examine  on  oath  the  parties  and  their  witnesses^ 
and  proceed  to  hear  and  determine  the  complaint,  and  their 
award  shall  be  final  and  conclusive ;  but  in  case  they  shall  not 
agree,  and  not  make  and  sign  .their  award  within  three  days 
after  signing  the  submission,  either  party  may  require  the  arbi- 
trators without  delay  to  go  before  a  justice  and  state  to  him  the 
points  in  difference  between  them,  who  shall  examine  the  parties 
and  their  witnesses  upon  oath,  if  he  think  fit,  and  hear  and 
finally  determine  the  same,  which  determination  shall  be  made 
and  signed  within  three  days  after  the  time  allowed  to  the 
arbitrators:  a  warrant  may  be  issued  for  any  of  the  parties  or 
witnesses  neglecting  to  apj>ear  on  summons,  and  they  shall  be 
committed  to  the  house  of  correction  without  bail  until  they 
submit  to  be  examined,  or  the  time  for  making  the  award  is 
expired.  (2) 

»I^7ce?"*  ^~"        "^^^  ^t&i^tJQ  6  Geo.  3.  c.  25.,  to  prevent  artificers  from  leaving 

their  services  before  their  contracts  are  fulfilled,  enacts,  that  if 

(1)  39  &  40  Geo.  3.  c.  106.  madeof  it,  s.21.;  either  party  re- 
8*  17.  fusing  to  name  an  arbitrator,  or  to 

(2)  39  &  4)  Geo.  3.  c.  106.  abide  by  the  award,  forfeits  a£10, 
s.  18. ;  time  for  making  the  award  s.  22.;  au  appeal  lies  to  the  sea- 
may  be  extended,  s.  19. ;  no  stamp  sions,  s.  23.  $  a  conviction  within 
necessary,  s.  20. ;  duplicates  to  be  three  months,  &c.  s.  S!5. 
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any  aitificer,  calico-printer,  handicraftsman,  miner,  collier,  SsitvAiiTtiN 
keelman,  pitman,  glassman,  potter,  labourer,  or  other  *person| 
shall  absent  himself  from  service  before  the  term  of  his  contract 
is  completed,  or  be  guilty  of  any  other  misdemeanour,  any  jus- 
tice of  the  peace  for  the  place  where  the  offender  is  found,  may» 
on  complaint  upon  oath  being  made  to  him  by  the  principal,  or 
his  steward  or  agent,  issue  his  warrant ;  and  if  the  offender  be 
found  guilty,  commit  him  to  the  house  of  correction  for  the  place 
where  the  justice  resides,  for  not  more  than  three  months^  nor 
less  than  one  month  (1).  A  commitment  in  execution,  by  a 
magistrate,  must  state  that  the  party  has  been  convicted ;  setting 
forth  that  he  was  charged  on  oath  with  the  offence,  is  not  suffi- 
cient (2).  The  act  does  not  seem  to  authorize  corporal  punish- 
ment by  whipping  as  part  of  the  sentence^  although  that  is  made 
an  addition  by  the  statute  20  Geo*  2.  c.  1 9.  as  to  offences  within 
that  act  (3).  If  any  person  think  himself  aggrieved  by  the  de- 
termination, order,  or  warrant  of  a  justice  of  the  peace  under  th^  / 
act,  except  in  the  case  of  an  order  of  commitment,  he  may  appeal 
to  the  next  general  quarter  sessions  of  the  peace,  after  six  months' 
notice  given  to  the  justice  and  to  the  parties  concerned,  and*  a  re- 
cognizance entered  into  within  three  days  aftierwards,  with  suffi- 
cient surety  (4).  It  has  been  decided,  that  no  appeal  lies  to  the 
sessions  against  a  conviction  and  commitment,  in  execution,  of 
a  collier  for  three  months  under  this  statute,  the  clause  of  ap- 
peal expressly  excepting  an  order  of  commitment,  and  the  order 
of  commitment  in  question  containing  a  conviction  of  the  collier 
for  an  offence  within  the  act.  {6) 

Some  recent  provisions  have  been  made  with  r^rd  to  the  Was«*  in  money 
payment  of  the  wages  of  workmen,  which  it  is  advisable  to  notice  ^^  '°  ° 
in  this  place,  on  account  of  their  very  general  application.  Till 
lately,  the  wages  of  artificers  employed  in  the  principal  manu- 
factures could  be  paid  in  money  only ;  but  these  regulations  are 
altered  by  the  statutes  58  Geo.  3.  c.  51.  and  1  Geo.  4.  c.  93. 
The  statute  58  Geo.  3.  c.  51.,  after  redting  that,  by  the  several 
statutes  4  Edw.  4.  c.  1.  (6),  1  Ann.  st. %.  0.18.,  10  Ann.  c.l6.(7), 
1  Geo.  1.  c  15.  (7),   7  Ann.  c.  13.  (7),    12  Geo.  1.  c.  34., 

(1)6  Geo.  3.  c.  25.  s.  4.  This  act  does  not  extend  to  the 

(2)  Rex  V.Cooper,  6  Term  Rep.    stannaries,  s.  6. 

509.  Rex  V.  Rhodes^  4  Term  Rep.  (5)  The  King  v.  The  Justices 

220.  of  Staffordshire,  12  East,  572. 

(3)  Rex  V.  HorensoD^  14  East,  (6)  Seetheseseveralstatutes^post. 
605.  (7)  Repealed  by  stat.  49  Geo.  3. 

(4)  6  Geo.  3.  c.  25. 8. 5.    N.B.  c.  100. 

cc  2 
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SntYANTi  IK     IS  Geo.  1.  c.  23.,  IS  Geo.  2.  c.  8.»  22  Geo.  2.  c  27^  29  Geo.  2. 

oBNiRAL.         ^  ^^^    j^  (quaere  17)  Geo.  3.  c.  66.(1),  67  Geo.  3.  c  115., 

and  67  Geo.  8.  c.  122.,  the  paymoit  of  the  wages  of  workmen, 
m  certain  trades  and  occupations,  in  the  aforesaid  acts  enume- 
rated, in  any  other  way  than  in  the  lawful  coin  or  money  of  thb 
realm,  is  prohiUted  and  made  penal ;  and  that  it  would  be  ex- 
pedient that  persons  concerned  in  the  trades  or  occupations,  or 
concerned  in  the  employment  of  artificers,  workmen,  or  la<* 
bourers  of  the  descriptions  mentioned  in  the  aforesaid  actsi, 
should  be  permitted,  in  all  cases  where  such  artificers,  workmen, 
or  labourers  shall  be  willing  to  receive  the  same  in  payment,  to 
satisfy  and  pay  the  wages  of  such  artificers,  workmen,  or  la- 
bourers, in  notes  of  the  governor  and  company  of  the  bank  of 
England,  or  in  notes  of  any  duly  licensed  banker  or  bankers, 
issued  under  the  authority  and  according  to  the  provisions  of  the 
acts  for  the  time  being,  for  granting  and  r^ulating  the  stamp- 
duties,  and  other  the  act  or  acts  for  the  time  being  for  that  pur- 
pose made  and  provided,-— enacts,  that  it  shall  be  lawful  for  all 
and  every  person  or  persons  concerned  in  the  trades  or  occu- 
pations, or  concerned  in  the  employment  of  artificers,  workmen, 
or  labourers,  of  the  descriptions  mentioned  in  the  aforesaid  acta 
or  any  of  them,  to  pay  the  wages  of  their,  his,  or  her  workman  or 
workmen,  labourer  or  labourers,  artificer  or  artificers,  in  a  note 
or  notes  of  the  governor  and  company  of  the  bank  of  England, 
or  in  a  note  or  notes  of  any  duly  licensed  banker  or  banker^ 
issued  under  the  authority  of  the  statutes  for  the  time  being,  in 
that  behalf  nuule  and  provided,  and  according  to  the  provisions 
of  the  statutes,  for  the  time  being,  for  granting  and  regulating 
the  stamp-duties,  in  all  cases  where  his,  her,  or  their  labourer 
or  labourers  shall  fireely  and  voluntarily  consent  and  be  willing 
to  accept  and  receive  the  same  in  payment  or  satisfaction  of  his, 
her,  or  their  wages,  but  not  otherwise  (2).  And  the  same  statute, 
afler  reciting  that,  by  the  said  act  or  some  of  them,  it  is  pro- 
vided, that  the  forfeitures  and  penalties  thereby  imposed  on 
persons  concerned  in  the  trades  and  occupations,  or  concerned  in 
the  employment  of  artificers,  workmen,  and  labourers  of  the  de- 
scription therein  mentioned,  who  shall  pay  the  wages  of  the  said 
artificers,  workmen,  or  labourers,  or  any  part  thereof,  otherwise 
than  in  the  lawful  coin  or  money  of  this  realm,  contrary  to  the 
provisions  of  the  sidd  acts,  shall  be  paid  in  some  cases  to  the 

(1)  The  19  Geo.  3.  c.  49.  as  to    included,  see  post, 
dealers  in  lace  does  not  seem  to  be        (2)  58  Geo.  3.  c.  5 1 .  s.  1. 
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artific«r8>  workmen^  and  labourers,  and  in  other  cases  one  SuiTAitTt  iw 
moiety  to  the  informer^  and  the  other  moiety  to  the  party  or  parties  *'****^'" 
grieved ;  and  that  it  would  tend  to  the  more  easy  conviction  of 
oflknders  if  the  said  penalties  and  forfeitures  were  in  future  in  all 
cases  to  be  paid,  one  moiety  to  the  informer  and  the  other  moiety 
to  the  use  of  the  poor  of  the  parish  in  which  the  offence  is  com- 
mitted ;  it  is  therefore  enacted,  that  so  much  of  the  said  acts  or 
any  of  them,  as  directs  the  payment  of  the  said  forfeitures  and 
penalties  either  to  the  labourers,  artificers^  or  workmen  them- 
selves, or  in  equal  moieties  to  the  informer  and  to  the  party  or 
parties  aggrieved  is  repealed  (1).     And  if  any  person  shall  incur 
and  be  convicted  in  any  penalty  under  any  of  the  said  acts,  the 
penalty  in  which  any  such  person  shall  be  so  convicted,  instead 
of  being  applied  as  by  the  said  acts  or  any  of  them  is  directed^ 
shall  be  paid,  one  moiety  to  the  informer,  and  the  other  moiety 
to  the  churchwardens  and  overseers  of  the  poor,  or  in  Scotland 
to  the  kirk  session  of  the  parish  within  which  the  said  offence 
shall  have  been  committed,  for  the  use  of  the  poor  of  the  said 
parish  (2).     But  if  the  informer  be  called  upon  to  give  evidence, 
the  whole  of  the  penalty  is  in  that  case  to  go  to  the  poor  of  the 
parish  (3).    The  brief  form  of  conviction,  which  is  given  by  the 
58  Geo,  S.,  is  to  be  deemed  and  taken  to  be  the  l^al  and  proper 
form  of  conviction,  as  to  any  penalty  or  penalties  to  be  incurred 
under  any  or  either  of  the  aforesaid  acts  (4).    All  the  powers^ 
provisions,  regulations,  pains,  penalties,  and  forfeitures  in  the  said 
acts,  or  any  of  them  contained  for  the  pujpose^  aforesaid,  shall 
be  exercised,  enforced,  levied,  recovered,  and  applied  in  as 
ample  and  full  a  manner  as  if  they  had  been  by  this  act 
enacted  (5).     The  stat  58  Geo.  3.  is  amended  by  the  1  Geo.  4. 
c.  93.,  which  enforces  the  necessity  of  paying  workmen's  wages, 
without  laying  them  under  restrictions  as  to  their  modes  of  ex- 
pending them.     By  the  statute  1  Geo.  4.  (intituled  ^^  an  act  to 
amend  and  render  more  effectual  the  provisions  of  divers  a4ts 
for  securing  to  certain  artificers,  workmen,  and  labourers  in  such 
acts  mentioned,  the  due  payment  of  their  wages,"}  after  reciting, 
that  by  statutes  4  £dw.4.  c.  1.,  1  An.  st.  2.  c.  18.,  12  G.  1.  c.  S4., 
13  G.  1.  c.  23.,  13  G.  2.  c.  8.,  22  G.  2.  c.  27.,  29  G.  2.  c.  33., 
17  G.  3.  c.  56.,  57  G.  3.  c.  115.,  and  57  G.  3.  c.  122.,  the  pay- 
ment of  the  wages  of  workmen  in  certain  trades  and  occupa^ 

(1)  58  Geo.  3.  c.  51.  s.  2.  (4)  Id.  s.  5. 

(2)  Id.  9. 3.  (5)  Id.  8.  6. 

(3)  Id,  s.  4. 

c  c  3 
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SnvANTi  IN    lions  in  the  aforesaid  acts,  enumerated  in  any  other  way  than  in 

the  lawful  coin  or  money  of  this  realm,  is  prohibited  and  made 
penal ;  and  that  by  stat.  58  G.  3.  c  51.,  it  was  made  lawful  for 
all  persons  concerned  in  the  trades  or  occupations!  or  concerned 
in  the  employment  of  artificers,  workmen,  or  labourers  of  the 
descriptions  mentioned  in  the  aforesaid  acts  or  any  of  them,  to 
pay  the  wages  of  their  workmen,  labourers,  or  artificers,  in  a 
note  or  notes  of  the  governor  and  company  of  the  bank  of  Eng- 
land, or  in  a  note  or  notes  of  any  duly  licensed  banker  or 
bankers,  issued  under  the  authority  of  the  statutes  for  the  time 
being,  in  that  behalf  made  and  provided,  and  according  to  the 
^  provisions  of  the  statutes  for  the  time  being,  for  granting  and 

regulating  the  stamp  duties  in  all  cases  where  their  labourers, 
workmen,  or  artificers  should  be  willing  to  accept  and  receive 
the  same  in  payment  of  their  wages,  but  not  otherwise;  and 
whereas  the  protection  intended  to  be  afibrded  to  artificers, 
workmen,  and  labourers  of  the  description  in  the  said  acts 
mentioned,  by  requiring  the  payment  of  their  wages  in  money 
or  bank  notes,  is  not  efiectually  given  by  the  provisions  in 
the  said  acts  mentioned,  it  is  enacted,  that  if  any  person  con- 
cerned in  the  employment  of  artificers,  workmen,  or  labourers^ 
of  the  descriptions  mentioned  in  the  aforesaid  acts  or  any 
of  them,  shall,  afler  the  passing  of  the  act,  at  any  time  inake 
or  impose,  or  cause  to  be  made  or  imposed,  any  restriction, 
stipulation,  or  agreement,  either  directly  or  indirectly,  as  to  the 
place  or  manner  of  expending  or  laying  out  the  whole  or  any 
part  of  any  wages,  money,  or  bank  notes,  agreed  to  be  paid  to 
any  artificer,  workman,  or  labourer,  of  the  description  men- 
tioned in  the  aforesaid  acts  or  any  of  them,  or  as  to  the  person 
or  persons  with  whom  the  same  or  any  part  of  such  wages, 
money,  or  bank-notes  shall  be  expended  or  laid  out,  or  shall  in 
any  way  do  any  thing  contrary  to  or  in  violation  of  any  of  the 
provisions  of  the  aforesaid  acts  or  any  of  them,  so  far  as  respects 
the  payment  or  receipt  of  wages ;  every  person  so  ofiending, 
and  being  thereof  lawfully  convicted,  shall  forfeit  and  pay,  in 
lieu  of  any  penalty  or  penalties  imposed  by  the  said  recited  acts 
or  any  of  them,  any  sum  not  less  than  j£^10,  nor  more  than 
j^20,  in  the  discretion  of  the  justice  or  justices  before  whom  any 
such  offenders  shall  be  convicted,  together  with  the  full  costs  and 
charges  attending  such  conviction ;  and  which  costs  and  charges 
such  justice  or  justices  is  and  are  hereby  empowered  to  ascertain 
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and  settle ;  any  thing  contained  in  any  act  or  acts  of  parliament  Sirvanti  in 
to  the  contrary  thereof  in  anywise  notwithstanding  (!)•  All  the  °*'"*^*" 
powers,  provisions,  and  regulations  in  the  said  acts  before-men- 
tioned, or  any  of  them,  contained,  for  the  levying,  imposing,  or 
recovering  any  penalty  or  forfeiture  thereby  imposed,  shall  and 
may  be  exercised  and  applied  for  the  levying,  enforcing,  or  re- 
covering any  forfeiture  or  penalty  by  this  act  imposed,  in  as 
ample  and  full  a  manner  as  if  the  same  had  been  hereby  enacted ; 
and  all  and  every  penalties  and  penalty,  when  recovered,  shall 
be  applied  and  disposed  of  in  such  manner  as  forfeitures  and 
penalties  under  the  said  recited  acts  or  any  of  them,  are,  by  the 
said  act  passed  in  the  58  Geo.  3.,  directed  to  be  paid  and  ap- 
plied (2).  It  is  also  enacted,  that  from  and  after  the  passing  of 
this  act,  it  shall  be  lawful  for  any  court  of  quarter  sessions,  to 
which  any  appeal  may  be  made,  in  pursuance  of  any  provisions 
contained  in  the  aforesaid  acts  or  any  of  them,  or  of  this  act, 
respecting  the  payment  or  receipt  of  wages,  to  award  treble 
costs,  to  be  paid  by  the  appellant  or  appellants,  in  any  case 
where  the  cause  of  such  appeal  shall  be  by  such  court  of  quarter 
sessions  determined  against  any  such  appellant  or  appellants, 
and  to  enforce  the  payment  of  such  treble  costs,  in  like  manner 
as  such  court  may  be  authorised  to  enforce  the  payment  of  com- 
mon costs  awarded  by  such  court  in  ordinary  cases  (S). 

To  encourage  a  provident  disposition  in  the  labouring  classes  Saviog  banks. 
of  the  community,  some  recent  statutes  have  been  passed  of  the 
57  Geo,  S.  c  130.,  the  58th  of  the  same  reign,  c  48.,  and 
the  1  Geo.  4.  c.  83.,  to  establish  &nd  regulate  the  institutions 
called  the  saving  bankSf  which  are  likely  to  be  productive  of 
considerable  advantage.  The  57  Geo.  3.  enacts,  that  if  any 
number  of  persons  who  have  formed  or  shall  form  a  society  in 
any  part  of  England  for  the  purpose  of  establishing  and  main- 
taining any  institution  in  the  nature  of  a  bank,  to  receive 
deposits  of  money  for  the  benefit  of  the  persons  depositing  it,  • 
and  to  accumulate  the  produce  of  so  much  thereof  as  shall  not 
be  required  by  the  depositors,  their  executors  or  administrators, 
to  be  paid  in  the  nature  of  compound  interest,  and  to  return  the 
whole  or  any  part  of  such  deposit  and  the  produce  of  it  to  the 
depositors,  their  executors  or  administrators,  deducting  only 
out  of  such  produce  so  much  as  should  be  required  to  be  so 

(1)  1  Geo.  4.  c.  93.  s.  1.  (3)  Id.  s.  3. 

(2)  Id.  s.  2. 

c  c  4 
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f  retained  for  the  purpose  of  paying  and  dischaiging  the  necessary 
expenees  attending  the  management  of  such  insUtationy  accord* 
ing  to  rules,  orders,  and  regulations  established  for  that  purpose^ 
but  deriving  no  benefit  whatsoever  from  any  such  deposit  or  the 
produce  thereof,  shall  be  desirous  of  having  the  benefit  of  the 
provisions  of  the  act,  such  persons  shall  cause  the  rules,  orders, 
and  r^ulations  established  for  the  management  of  such  instita* 
tion  to  be  entered,  deposited,  and  filed  in  manner  therein 
directed,  and  thereupon  shall  be  deemed  entitled  to  the  benefit 
of  the  provisions  contained  in  the  act.  (1) 


Sbrtawti  in        Persons  employed  in  the  making  of  clocks  and  'watches  are 
FARTicuiAR.     govemcd  by  particular  laws.     By  the  27  Geo.  2.  c.  7.  it  is 

Cladcmakeri  fa)  11./.  1.1  1         j  ■ 

embextiingmate'  enacted,  that  if  any  person  hired  or  employed  by  any  one  prac- 
'*"''•  tising  the  trade  of  dock-making  or  watch-making,  or  any  part  or 

branch  thereof,  to  make,  finish,  alter,  repair,  or  clean,  any  dock, 
watch,  or  part  thereof,  or  intrusted  by  any  person  practising  the 
said  trade  or  trades,  with  any  gold,  silver,  or  other  metal  or 
material,  to  be  or  that  shall  be  in  the  whole  or  In  part  wrought 
or  manufactured  for  any  part  of  a  clock  or  watch^  or  any  diamond 
or  other  precious  stone  to  be,  or  that  shall  be  set  or  fixed  in  or 
about  any  clock  or  watch,  shall  purloin,  embezzle^  secrete^  sdl, 
pawn,  exchange,  or  otherwise  unlawfully  dispose  of  any  clock, 
watch,  gold,  silver,  or  other  metal  or  material,  or  any  part 
thereof,  or  any  diamond  or  other  precious  stone,  with  which  he 
shall  be  so  intrusted,  and  shall  be  thereof  convicted  by  the  oath 
of  the  owner,  or  other  credible  witness,  or  by  confession  before 
one  justice  where  tlie  ofience  shall  be  committed,  or  the  person 
so  charged  shall  reside,  he  shall  for  the  first  offence  forfeit  ^2a; 
and  if  not  forthwith  paid,  the  justice  shall  commit  him  to  the 
house  of  correction,  or  other  public  prison,  there  to  be  kept  to 
hard  labour  for  fourteen  days,  unless  the  forfeiture  be  sooner 
paid;  and  if  within  two  days  before  the  expiration  of  the  fourteen 
days  such  forfeiture  shall  not  be  paid,  the  said  justice  may  order 
him  to  be  publicly  whipped  at  the  market  place,  or  some  other 
public  place  of  the  city,  town,  or  place,  where  such  offence  shall 
be  committed;  and  for  a  second  or  other  subsequent  oflence,  shall 
forfeit  jf40  in  like  manner;  and  if  not  paid  forthwith,  the  justice 
shall  commit  him  as  aforesaid,  there  to  be  kept  to  hard  labour 

(1)  Vide  67  Geo.  3.  c.  130.  (2)  As  to  the  mode  of  making 
^8Geo.3.c.4S.;aItere(lbylGeo.4.  clocks  and  watches  for  exportu^ 
p.  83.  as  to  debentures,  &c.  lion,  8tc.  ante,  I  vol.  577. 
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for  any  time  not  exceedms  three  mondis.  nor  less  than  one  Smvamti  w 
months  unless  the  forfeiture  shall  be  sooner  paid ;  and  if  within 
seven  days  before  the  expiration  of  the  time  for  which  he  shall  be 
committed,  the  forfeiture  shall  not  be  paid,  the  justice  may 
order  him  to  be  publicly  whipped  in  like  manner  twice, 
or  oftener,  as  to  such  justice  shall  appear  reasonable  (1).  And  lUoeiviiig 
if  any  person  shall  buy,  receive,  accept,  or  take,  by  way  of  gift,  *  ^ 
pawn,  pledge,  sale,  or  exchange,  or  in  any  other  manner  of  or 
from  any  person  whomsoever,  any  clock  or  watch,  or  part  there- 
of, or  any  gold,  silver,  or  other  metal  or  material  as  aforesud, 
whether  the  same  or  any  part  thereof  be  or  be  not  wrought  or 
manufactured,  or  any  such  diamond  or  other  precious  stone, 
knowing  the  same  to  be  so  purloined  or  embezzled,  he  shall,  on 
the  like  conviction,  for  the  first  ofience  forfeit  ^20,  and  if  not 
forthwith  paid,  the  justice  shall  commit  him  in  like  manner, 
there  to  be  kept  to  hard  labour  for  fourteen  days,  unless  the 
forfeiture  shall  be  sooner  paid ;  and  if  within  two  days  before  the 
expiration  of  the  said  fourteen  days,  the  said  forfeiture  shall  not 
be  paid,  the  justice  shall  order  him  to  be  publicly  whipped  as 
aforesaid,  once  or  oftener,  as  to  such  jusdce  shall  appear  reason- 
able and  for  a  second  or  other  subsequent  ofience,  he  shall  for- 
feit j£^^0,  and  if  not  forthwith  paid,  the  justice  shall  commit 
him  as  aforesaid,  to  be  kept  to  hard  labour  for  any  time  not  ex- 
ceeding three  months,  nor  less  than  one  month,  unless  the  for- 
feiture shall  be  sooner  paid,  and  if  within  seven  days  before  the 
expiration  of  the  time  for  which  he  shall  be  committed,  the  for- 
feiture shall  not  b^  paid,  the  justice  shall  order  such  offender  to 
be  publicly  whipped  as  aforesaid,  twice  or  oftener,  as  to  him 
shall  appear  reasonable  (2).  One  justice,  on  complaint  on  oath  Proceediogi 
of  any  ofience  against  this  act,  may  issue  his  warrant  for  appre-  "«™""*J"*"** 
bending  and  bringing  before  him,  or  before  any  other  justice  of 
the  same  place,  the  person  so  charged  (8).  A  form  of  convic- 
tion is  given  by  the  act  (4).  If  any  person  so  convicted  shall 
think  himself  aggrieved  by  the  judgment  of  the  justice,  he  may 
appeal  to  the  next  sessions,  in  which  case  the  execution  of  the 
judgment  shall  be  suspended,  the  person  so  convicted  entering 
into  recognizance  at  the  time  of  the  conviction,  with  two  sureties, 
in  double  the  sum  adjudged,  to  prosecute  the  appeal  with  efiect, 
and  to  be  forthcoming  to  abido  the  judgment  and  determination 
of  the  justices  in  such  sessions ;  and  the  justices  then  shall  hear 

(1)  27  Geo.  2.  c.  7.  s.  1.  (3)  Id.  s.  5. 

(2)  Id.  8.  2.  (4)  Id.  s.  4. 
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SBftVAN Ti  iM    and  determine  the  same^  and  award  snch  costs  to  either  party 
rARTicuLAR.    ^  ^^  thssoi  shall  appear  jost  and  reasonable ;  and  if  the  judgment 

be  affirmed,  the  appellant  shall  immediately  pay  the  sum  ad- 
judged, together  with  such  costs  as  shall  by  the  court  be 
awarded,  or  in  default  thereof  shall  sn£fer  the  penalties  as  for 
purloining,  embezzling,  or  receiving  as  aforesaid  (1).  The  for- 
feitures, after  satisfiEurtion  made  thereout  to  the  party  injured, 
together  with  such  costs  of  prosecution  as  the  justice  shall  ad- 
judge reasonable,  shall  go  to  the  use  of  the  poor  where  the 
offender  shall  reside  (2).  The  conviction  to  be  written  on  parch- 
ment, transmitted  to  the  next  sessions,  and  filed  among  the 
records  there,  and  not  to  be  removed  by  certiorari.  (3) 

ciothien  and  The  embezzlements  committed  by  clothiers  (that  is  to  say,  any 

weaTen(4),etc  gQ^e^^  corder,  kember,  spinster,  and  weaver)  in  the  course  of 

their  service,  are  punishable  before  magistrates,  who  may  com- 
pel them  to  make  satis&ction  in  damages ;  and  if  any  ofiender 
be  not  thought  sufficient,  or  do  not  make  satis&ction,  he  shall, 
for  the  first  offence,  be  apprehended  and  whipped,  or  set  in  the 
stocks  where  the  offence  is  committed,  or  in  some  market  town 
near,  in  the  same  county ;  and  for  the  second  offence,  shall  incur 
the  like  or  some  further  punishment  by  whipping,  or  being  put 
in  the  stocks,  as  shall  be  thought  convenient  (5)*  And  every 
spinner  that  shall  receive  any  wool  to  be  spun  into  yarn,  for 
any  clothier  dwelling  in  Coggeshall,  Bocking,  Bramtree,  Hal- 
stead,  Witham,  or  Colchester,  and  shall  deliver  back  the  yam 
by  any  reel  shorter  than  two  yards  about,  shall  be  subject  to 
the  like  punishment  (6).  It  is  also  provided,  that  it  shall  not  be 
lawful  for  any  maker  of  mixed,  medley,  or  white  cloth,  to  use 
any  bars  called  warping  bars,  except  such  as  are  of  the  measure 
and  length  thereby  appointed ;  that  is  to  say,  every  long  waip- 
ing  of  the  lengdi  of  three  yards  and  three  inches,  and  no  more, 
every  round  warping  bar  four  yards  and  four  inches  round,  and 
no  more;  the  said  three  inches  on  the  long  bar,  and  four  inches 
on  the  round  bar,  being  in  lieu  of  the  over-measure  usually 
allowed  on  cloth;  and  also  the  thrums  at  the  end  of  the  warping- 
bar  shall  not  exceed  18  inches  in  length,  and  if  a  maker  of  such 
cloth  use  any  warping-bar  of  other  length  or  measure,  or  with 


(1)  27  Geo.  3.  c.  7.  s.  3.  (4)  See  also  post. 

(2)  Id.  8.  2.  (5)  7  Jac.  1.  c,  7.  8.  2. 

(3)  Id.  s.  4.  (6)  Id.  8. 4. 
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thrums  exeeeding  IS  indies  in  lengthy  lie  shall  foifiut  j610(1).  SnTAHTnir 
Every  maker  of  such  cloth  or  goods  mixed  with  wool^  is  r^  'akticulae. 
quired  to  give  out  all  wool,  yam,  or  other  materials,  by  weight, 
at  1602S.  to  the  lb.,  and  receive  back  the  same  by  the  same 
weig^l^  on  pain  of  3^5  (2).  Frauds  committed  by  workmen 
in  not  returning  tools,  or  wetting  the  yam,  or  in  other  re- 
spects^ are  punishable  by  commitiiient  to  the  house  of  correc- 
tion; and  search  warrants  may  be  issued  for  tools  and  materials 
ambeaczled  (S).  The  wages  of  workmen  are  to  be  paid,  not  in 
goods,  but  in  money  (4),  or  notes  of  the  bank  of  England  or  a 
licensed  banker  (5)*  All  disputes  Tetative  to  work,  wages,  or 
damages,  may  be  determined  before  two  justices.  (6) 

Provision  has  been  made  for  settling  by  arbitration  disputes  Cotton 
in  the  trade  of  cotton  weaving,  in  all  cases  that  may  arise  where  ^^^ 
the  masters  and  workmen  cannot  agree  respecting  the  price  to 
be  paid  for  work,  when  such  dispute  shall  happen  between  them 
respecting  the  reduction  or  advance  of  wages,  or  any  injury  or 
damage  done  by  the  workmen  to  the  work>  or  supposed  ddlay 
in  finishing  it,  or  not  finishing  it  in  a  good  and  workmanlike 
manner,  and  where  the  workmen  are  to  be  employed  in  working 
any  new  pattern,  which  shall  require  them  to  purchase  new  isor 
plements  of  manufiu^ture  for  working  it,  and  the  masters  and 
workmen  cannot  agree  upon  the  compensation  to  be  made  to  the 
workmen  in  respect  thereof;  and  also  respecting  the  length  of 
pieces  of  cotton  goods,  or  the  wages  to  be  paid  for  such  goods^ 
made  of  any  great  or  extraordmary  length,  and  respecting  the 
manufacture  of  cravats,  shawls,  polycat,  roncal,  and  other  hand- 
kerchieft,  and  the  number  to  be  contained  in  one  piece,  and 
the  waged  to  be  paid  for  it ;  and  all  disputes  and  difierences 
arising  in  the  trade^  which  cannot  be  mutually  settled  between 
them;-  any  such  master  or  workman  may  demand  to  have  an 
arbitration  or  reference  of  the  dispute,  and  each  of  them  may 
nominate  an  arbitrator  (8).  By  a  later  statute,  however,  so 
much  of  the  S9  &  40  Geo.  3.  as  relates  to  the  settlement  of  dis* 

(!)  13  Geo.  1.  c.  23.  s.  h  performed,      on    408.     penalty, 

(2)  Id.  8. 2.  30  Geo.  2.  c.  12. 

(3)  14  Geo.  3.  c.  25.  (5)  58  Geo.  3.  c.  51. 

(4)  1  Geo.  1  .St.  2.  c.  15. ;  40s.  (6)  13  Geo.  3.  c.  23.  s.  5. 
penalty  on  conviction  in  forty  days  (7)  See  also  as  to  cotton  manu« 
before  a  justice,  10  Ann.  c.  16.,  factur^s,  post. 

«£20  penalty  by  29  Geo.  2.  c.  33. ;        (8)  39  &  40  Geo.  3.  c.  90. 
to  be  paid  in  two  days  after  work 
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SBVTAwn  lit     putefl  by  aibitradon.  is  repealed ;  and  it  is  enacted,  diat  in  all 

cases  where  an  arbitration  may  be  demanded  by  that  act,  where 
the  party  complaining;  and  the  party  complained  o^  shall  come 
before  or  agree  by  any  writing  mider  their  hands,  to  abide  by 
the  determination  of  a  ma^strate,  it  shall  be  lawftd  for  him,  on 
complaint  made,  and  proof,  by  the  examination  of  the  party 
making  the  complaint,  that  appeal  has  been  made  to  him  against 
whom  the  canse  of  complaint  has  arisen,  or  his  agent,  if  the 
dilute  has  arisen  with  an  agent,  to  settle  the  dispute,  and 
that  it  has  not  been  settled  on  complaint  made,  or  where  the 
dispute  relates  to  a  bad  warp,  such  cause  of  complaint  shall  not 
be  done  away  within  forty-eight  hours  after  the  application  to 
summon  the  party  or  agent,  on  some  day  not  exceeding  three 
days,  exclusive  of  Sunday,  before  the  making  such  complaint^ 
giving  notice  to  the  person  complaming  of  the  time  and  place 
appointed  in  the  summons  for  the  attendance  of  such  person  or 
agent ;  and  if  at  such  time  and  place  the  person  so  summoned 
shall  not  appear  by  himseli;  or  by  some  one  on  his  behalf,  to 
settle  such  dispute,  or  appearing,  shall  not  do  away  sudi  cause 
of  complaint,  the  justice  shall,  at  the  request  of  either  party, 
nominate  arbitrators  for  settling  the  matter  in  dispute,  aiid  shall 
propose  at  such  meeting  not  less  than  four,  nor  more  than  six 
persons^  one-half  of  whom  shall  be  master  manufacturers  or 
agents,  or  foremen  of  some  master  manufacturer,  and  the  other 
half  of  whom  shall  be  weavers  in  such  manufacture^  such  re- 
spective persons  residing  in  or  near  the  place  where  the  dispute 
has  arisen,  out  of  which  master  manufacturers,  agents,  or  work- 
men, the  master  engaged  in  such  dispute,  or  his  agent,  shall 
chuse  one,  and  out  of  which  weavers  so  proposed  the  weaver  or 
his  agent  shall  chuse  another,  who  shall  have  full  power  to  bear 
and  determine  the  dispute ;  and  the  justice  shall  thereupon  ap- 
point a  meeting  according  to  the  directions  of  the  act,  and  also 
a  day  for  the  meeting,  notice  of  which  nomination  and  day  of 
meeting  shall  thereupon  be  given  to  the  arbitrators,  and  to 
any  party  to  such  dispute  who  may  have  attended  before  the 
justice (1).    And  the  person  so  appointed  shall  hear  and  examine 
the  parties  and  their  witnesses,  and  determine  such  dispute 
within  two  days  after  nomination,  exclusive  of  Sundays ;  and  the 
determination  of  the  arbitrators  shall  be  final  and  conclusive  (2). 


( 1 )  44  Geo.  3.  c.  87.  point  other  persons  if  party  nomi< 

(2)  Id.  8.  2. ;  Justice  may  ap-    nated  refuse  to  attend,  8.  4. 


Ch.  IS.3  Manufactures.  S97 

By  the  19  Geo*  S«  c.  49.^  all  lace  merchants  and  dealers  in  lacdf  8>ftVAjtTt  in 
and  all  other  persons  who  shall  employ  any  person  in  the  making  l^!^[!^'^*' 
of  bone  or  thread  lace^  or  who  shall  buy  any  such  of  the  maker  wages,  etc  (1) 
thereof,  shall  pay  such  persons  for  their  labour|.and  for  all  the 
lace  so  bought  of  them  in  monqr  (2)  only^  and  not  with  goods, 
or  by  way  of  truck>  or  in  any  other  manner,  either  in  the  whole 
or  in  part)  on  pain  of  forfeiting  ^10  to  the  party  grieved,  by 
warrant  of  one  justice^  by  distress ;  and  for  want  of  sufficient 
distress,  to  be  committed  to  the  common  gaol,  prison^  or  house 
of  correction,  for  six  calendar  months,  unless  such  penalty,  and 
the  charges  attending  the  recovery  thereof  be  sooner  pud. 
And  if  any  money  shall  be  owing  to  any  person  employed  in  the 
making  of  any  bone  or  thread  lace,  for  his  labour  or  for  the 
purchase  of  any  such  lace^  such  person  shall  apply  to  a  justice, 
and  ii^  on  the  oath  of  the  complainant,  the  mOney  appears  to 
the  justice  to  be  due  and  owing,  the  same  may  be  recovered  and 
levied  in  like  manner  as  the  aforesaid  penalty  (3).     Persons 
aggrieved  may  appeal  to  any  sessions  to  be  holden  within  six 
calendar  months  after  the  cause  of  complaint  shall  arise,  giving 
fourteen  days'  notice  to  the  person  in  whose  fovour  the  act  shall 
be  done,  and  the  sessions  shall  hear  and  finally  determine  the 
same,  and  may  award  costs  to  either  party,  and  levy  the  same 
by  distress.  (4) 

A  person  employed  in  the  leathern  manu&ctures  embezzling  Leather.  (5) 
materials,  whether  wrought  or  unwrought,  or  doing  any  act  to 
lessen  the  vieJue,  may  be  compelled  by  conviction  before  a  justice 
to  make  suitable  satis&ction  to  the  party  injured,  not  exceeding 
double  value,  half  to  the  party  grieved,  and  half  to  the  poor,  in 
default  of  distress  to  be  committed  to  the  house  of  correction 
with  hard  labour  for  fourteen  days  and  whipping ;  on  a  second 
conviction  he  is  liable  to  forfeit  four  times  the  value,  and  if  not 
paid  to  be  committed  for  not  more  than  three  months  nor  less 
than  one  month  (6)  Knowingly  to  receive  such  goods  or  mate- 
rials is  punishable  in  like  manner  (7).  Every  person  retained  or 
employed  for  one  master,  and  neglectbg  his  duty  by  procuring 

(1)  19  Geo.  3.  C.49.  s.  1,  2.  (3)  19  Geo.  3.  c.49.  8.3. 
As  to  the  importation  of  gold  and        (4)  Id.  s.  4. 

silrer  lace,  &c.  ante,  1  vol.  528. ;        (5)  See  also  post,  under  the 

and  as  to  selling  or  exporting  fo-  head  of  wool, 
reign  silk  or  thread  lace,  1  vol.        (6)  13  Geo.  2.  c.  8.  8.4. 
^76.  (7)  Id.  8. 5. 

(2)  See  ante. 
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SiRVAHTt  IN     or  pennitting  himflelf  to  be  subsequently  retained  or  employed 
PARTicvLAK.     y^^  a&othor  master  before  he  has  completed  the  work  he  was  em« 

ployed  to  doj  is  liable,  cm'coiiviction  by  the  oath  of  one  witness 
before  a  justice  to  be  sent  to  the  house  of  correction^  and  there  kept 
to  hard  labour  for  a  term  not  exceeding  one  month  (1).  The 
wages  of  workmen  are  to  be  paid  in  money  (2),  or,  with  their 
consent,  in  bank  of  England  or  a  banker's  notes  (3),  but  not  in 
victaals  or  goods,  except  by  their  own  request  and  consent ;  and 
all  matmals  delivered  out  to  be  wrought,  shall  be  accomidished, 
with  a  declaration  of  the  true  weight,  quantity,  or  tale  thereof, 
on  pain  of  forftiUng  to  the  manufacturer  double  the  value  of 
what  shall  be  due  for  his  work,  and  if  sudi  labourer  be  gnilty 
of  any  fraud  or  abuse  in  the  work  undertaken  to  "be  done  by 
him^  he  shall  answer  to  the  owner  double  damages  (4).  All 
wages,  demands^  frauds,  abuses,  neglects,  and  de&ults  of 
labourers,  manufacturers,  and  workmen,  concerning  work  done 
the  manufacture,  shaU^be  detennined  by  two  justices,  who  may 
summon  and  examine  witnesses  on  oath  or  affirmation  (5). 
Persons  aggrieved  by  such  an  order  of  two  justices  may  appeal 
to  the  next  sessions,  giving  eight  days  notice  to  the  person  against 
whom  the  appeal  is  brought.  (6) 

Papcr-aakerk         By  the  statute  S6  Geo*  3.  c.  1 J 1.,  all  contracts,  whether  in 

writing  or  not,  made  or  entered  into  by  journeymen  paper^ 
maiers,  for  obtaining  an  advance  of  wages,  or  lessening  their 
usual  hours  or  quantity  of  work,  or  for  preventing  any  person 
from  employing  whomsoever  he  shall  think  fil^  or  in  any  way 
to  a£bct  any  person  in  carrying  on  the  said  business,  shall  be 
null  and  void  (?)•  And  if  any  journeyman  paper-maker^  or 
other  person,  shall,  after  the  passing  of  the  act,  enter  into  or  be 
concerned  in  making  any  contract  relative  to  any  such  combin- 
ation, he  shall,  on  conviction,  on  the  oath  of  one  witoess,  before 
a  justice,  on  information  in  writing  within  one  month,  by  order 
of  such  justice,  be  committed  to  the  house  of  correction,  to  hard 
labour,  for  a  time  not  exceeding  two  calendar  months  (8) .  The 
time  of  working,  by  journeymen,  at  the  vat,  upon  all  fia^  wove, 
and  plate  papers,  if  the  master  shall  so  require,  shall  be  half  an 
hour  about  each  part,  twenty  of  which  to  make  a  day's  work ; 
and  every  dry  worker  upon  all  such  fine  papers,  if  required, 

(1)  13  Geo.  2.  c,8.  s  8.  (5)  Id.  s,  7. 

(2)  Id.  8.  6.  (6)  Id.  s.  9. 

(3)  58  Geo. 3.  c.51.  (7)  36  Geo. 3.  c.  111.  s.  I. 

(4)  13  Geo.  2.  c  8.  s,  6.  (8)  Id.  s.  2. 
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shall  woric  twelre  hours  per  day,  allowing  one  hour  thereout  for  Sbitaiiti  ir 
refreshment  (l).  And  every  journeyman  paper-maker  who  shall 
enter  into  any  combination  to  raise  the  wages,  or  to  alter  the 
hours  or  duration  of  work,  or  for  any  other  purpose  contrary  to 
the  act,  or  who  shall,  by  giving  money  or  other  means,  directly 
or  indirectly,  solicit,  intimidate,  or  endeavour  to  prevent  any 
combined  journeyman  or  other  person,  wanting  employment  in 
the  manu&cturing  of  paper,  from  hiring;  or  shall  "decoy,  solicit^ 
influence,  or  prevail,  or  endeavour  to  prevail  on  any  person 
hired  or  employed  in  the  manufacture  to  quit  his  service^  or 
shall  proscribe,  hinder,  or  prevent  any  master  in  such  art  or 
mystery  from  employing  whomsoever  he  shall  think  proper,  or, 
bdng  retained  or  employed,  shall  refuse  to  work  with  any  per- 
son whom  such  master  shall  think  proper  to  employ,  and  shall  be 
convicted  thereof,  on  the  oath  of  one  witness,  before  a  justice, 
shall  be  committed  to  the  house  of  correction,  to  hard  labour, 
for  not  more  than  two  calendar  months  (2).  Also,  if  any  person, 
whether  employed  in  the  trade  or  not,  shall  attend  any  meeting 
or  combination  therein  declared  illegal,  or  shall  summon,  give 
notice  to,  or  call  upon  any  journejnnan  paper-maker  or. other 
person  employed  in  the  trade  to  attend  thereat,  or  who  shall 
collect,  demand,  ask,  or  receive  any  money  from  any  such  person 
for  the  above  purposes,  or  shall  persuade,  entice^  inveigle,  or 
intimidate  any  such  person  to  enter  into  or  be  concerned  in  any 
such  meeting  or  combination,  or  to  turn  out  against,  or  quit  the 
service  or  employ  of  the  pape|r-maker  in  whose  service  he  is 
employed;  or  if  any  person  shall  pay  any  money,  or  make  or 
enter  into  any  subscription  or  contribution  towards  the  support 
or  encouragement  of  any  such  illegal  meeting  or  combination, 
he  shall,  on  conviction  before  one  justice,  on  the  oath  of  one 
witness,  be  committed  to  the  common  gaol  or  house  of  correc* 
tion,  without  bail,  for  not  more  than  two  calendar  months.  (S) 

It  is  provided  by  the  statute  13  Geo.  3.  c.  68.>  that  the  wages  sHk.— Rating 
of  journeymen  weavers,  in  the  manufacture  of  silk,  or  of  silk  wa^w  in  London 
mixed  with  other  materials^  in  London  or  Middlesex,  or  the  etc. 
city  and  liberty  of  Westminster,  or  the  Tower,  shall  be  settled 
by  the  lord  mayor  and  justices,  at  the  general  quarter  sessions^ 
according  to  their  jurisdictions;  and  the  magistrates  are  obliged, 

(1 )  36  Geo.  3.  c.  1 1 1.  s.  3.  damnification  thereby,  s.6. ;  sum- 

(2)  Id.  8.  4.  moning  ofTenders,  s.  7. ;  form  of 

(3)  Id.   s.  5. ;     ofTender    com-  coni'lcdon  and  appeal  to  uert  ses- 
pellcd  to  give  evidence,  and  in-  sion  on  giving  surety,  8.8.  10. 
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SBRVANTt  iM    within  fourteen  davs  after,  at  the  reasonable  ecqpeooe  of  any 

person  i^iplying  for  them,  to  publish  the  rates  three  times  m  any 
two  daily  newspapers  in  London  or  Westminster  (1).  And  if 
any  master  weaver  give  more  or  less  wages,  or  pay  larger  or 
less  prices  to  any  of  the  journeymen  weavers  than  shall  be  so 
settled)  he  shall,  on  conviction  before  two  justices,  upon  the  oath 
of  one  witness,  forfeit  jtSO,  to  be  levied  by  distress,  to  be  paid  to 
the  master  of  the  weavers' company,  first  deducting  the  expence  of 
sucli  prosecution,  for  the  use  of  distressed  journeymen  weaversi,  or 
their  families,  who  shall  have  been  last  employed  in  either  of  the 

Adung  more      said  jurisdictions,  at  their  discretion.    A  forfeiture  of  a  penalty 

not  exceeding  40s.  is  also  incurred  by  every  journeyman,  within 
the  aforesaid  districts,  who  shall  ask,  receive,  or  tfike  more  or 
less  than  so  rated,  or  enter  into  any  combination  to  raise  the 
wages  or  prices  of  work,  or  for  that  purpose  shall  decoy,  solicit, 
or  intimidate  any  journeyman  weaver  within  these  districts,  so 
that  he  leave  the  master  for  whom  he'  is  employed,  or  shall 
assemble  themselves  in  a  number  exceeding  ten,  in  order  to 
frame  or  deliver  petitions  or  other  representations  touching  thdr 
wages  or  prices  of  work,  except  to  the  justices,  &c  at  their 
quarter  sessions  (2).  And  if  any  master  weaver,  residing  within 
the  limits,  retain  or  employ  a  journeyman  living  out  of  the 
limits,  with  intent  to  evade  the  act,  he  shall  forfeit  if  50,  half 
to  the  king  and  half  to  the  informer  (3).  The  statute  IS  Geo.  S. 
does  not  extend  to  fix  the  wages  of  a  person  employed  in 
the  business  as  foreman  (4).  But  its  provisions  have  been 
since  extended  to  joumeywomen  as  well  as  journeymen  (5). 
By  the  13  &  14  Car.  2.  c.  15.,  every  silt  winder  and  doubler, 
who  shall  unjustly,  or  deceitfully  and  fidsely  purloin,  embezzle^ 
pawUj  sell,  or  detain  any  part  of  silk  d^elivered  to  them  to  wind 
or  double,  in  every  such  case  as  well  the  winder  or  journeyman 
so  ofiending,  as  the  buyer  and  receiver  thereof^  being  lawfiiUy 
convicted,  by  confession  or  oath  of  one  witness,  before  one  justice 
of  the  county  or  liberty  (or  if  within  any  city  or  town  corporate, 
before  the  mayor  chief  ofiBcer),  shall  render  to  the  party  grieved 
such  satisfaction  for  his  damage  and  loss  and  charges  as  the 
justice,  &c.  shall  order  (6).  But  no  more  damages  shall  be 
given  than  the  party  grieved  shall  prove  he  is  damnified,  and 
hath  expended  in  looking  after  the  same ;  and  if  the  par^  shall 
^~^ I  . ,1  — - 

(1)  13  Geo.  3.  c.  68.  s.  1 . ;  ratine  (3)  Id.  s.  5. 
wages  in  general,  now  abolished  (4)  Id.  s.  6. 
53  Geo.  3.  c.  40.  (5)  51  Geo.  3.  c.  7. 

(2)  13  Geo.  3.  c.  68.  s.  3.  (6)  13  &  14  C.  2.  c.  15.  s.  6. 
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not  be  able  or  do  not  make  reoompence  in  fourteen  days  after  Scatant*  jw 
conviction,  in  such  manner  and  form  as  by  the  said  justice^  &c«  '^^'''^^''^^ 
shall  be  ordered  and  appointed,  he  shall  for  the  first  offence  be 
apprehended  and  whipped,  or  set  in   the  stocks,  where  the 
offence  was  committed;  and  for  the  second  offence,  to  incur  the 
like  or  such  further  punishment  by  whipping,  or  being  put  in  the 
stocks^  as  such  justice,  &c.  shall  think  ctmvenient  (1).    By 
another  statute  it  is  provided,  that  if  any  silk-winder  or  doubler 
be  found  faulty  in  unjustly,  deceitfully,  or  falsely  purloining, 
embezzling,  pawning,  selling*  or  detaining  any  silk  committed 
to  his  trust,  any  justice^  mayor,  or  chief  officer  of  any  county^ 
liberty,  or  corporation,  shall   immediately,  on  conviction  by 
confession  or  bath  of  one  witness,  commit  him  to  prison,  or  to 
the  house  of  correction,  till  satisfaction  be  given  to  the  party 
wronged,  or  punishment  inflicted  as  by  the  13  &:  H  Car.  S.  c*  15^ 
IS  appointed  (2).    And  any  person  who  shall  embezzle,  pawn, 
sell,  or  detain  any  silk  delivered  to  him  to  be  worked  up>  or 
after  it  is  wrought  up,  and  also  the  receiver,  buyer,  or  such  as 
take  the  same  to  pawn,  shall  be  subject  to  all  the  penalties  of  the 
13  &  14  Car.  2.  c.  15.»  and  the  20  Car.  2.  c.  6.  (3).    Also,  if 
any  person  shall  buy,  receive,  accept,  or  take  by  way  of  gift, 
pawn,  pledge,  sale,  or  exchange,  or  in  any  other  manner  what- 
«oever>  of  or  from  any  person  hired  or  employed  to  prepare  or 
work  up  the  silk  manufiusture,  or  silk  mixed  with  other  materials) 
any  silk,  whether  the  same  be  or  be  not  first  wrought,  made  up, 
or  manufactured,  and  whether  the  same  be  or  be  not  mixed  with 
other  materials,  knowing  such  person  to  be  so  employed  as 
aforesaid,  and  not  having  first  obtained   the  consent  of  the 
person  so  hiring  or  employing  him ;  or  whether  any  silk  shall 
have  been  purloined  or  embezzled  by  any  person,  shall  buy, 
receive,  accept^  or  take,  in  any  manner  whatsoever^  from  any 
such  person  any  such  silk,  whether  wrought  or  uuwrought^ 
mixed  or  unmixed,  knowing  the  same  to  have  been  purloined  or 
embezzled,  the  person  so  buying,  receiving,  accepting,  or  taking 
any  such  silk,  may  be  proceeded  against  as  directed  by  22^  G.  2. 
c.  27*9  AK^d  17  O.  3.  c*  56.,  or  may  be  prosecuted  for  a  mis- 
demeanour, and  shall  be  punished  by  fine,  imprisonment,  or 
.'whipping,  as.  the  sessions,  who  are  empowered  to  try  such 
offenders,  or  other  court  where  tried,  may  think  fit,  although 


„«>*■  J*  — 


(1)  13  &  14  Car.  2.  c.  15.  (3)  8  &  9  W.  c.  36.  s.  6. 

(2)  20  Car.  2.  c.  6.  s.  3. 

rot*  II.  n  D 
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no  proof  upon  such  trial  be  given  to  ^om  such  silk  diAh 
belong  (!)•  And  if  any  person  shall  sell,  pawn,  pledge,  ex- 
change, or  otherwise  unlawfully  diqsose  of,  any  silk,  wrought  or 
unwrought,  mixed  or  unmixed,  knowing  the  same  to  ha^e  been 
so  purloined  or  embezzled,  he  shall  be  liable  to  die  same 
punishment  as  persons  convicted  of  receiving  purloined  or 
embezzled  silk  would  be  liable  to  by  virtue  of  the  32  Geo.  3. 
c.  44.  s.  4.  (2) 


Shoemek^:  The  Statute  9  Geo.  1.  c.  2*1.  declares,  that  if  any  journeyman 

Pawning,  etc.      thoemokeTy  or  person  hired  or  employed  as  such,  within  the  bills 

of  mortality,  shall  be  accused  by  his  master  of  purloining  em- 
bezzling, selling,  pawning^  or  exchanging  any  boota^  dioes, 
slippers,^  cut  leather,  or  other  materials  for  making  the  same,  or 
other  wares  or  materials,  one  justice  where  the  olKnce  shall  be 
committed,  <Hr  the  offender  shall  inhabit,  on  oath  of  such  crfEenoe^ 
may  summon  the  party,  or  issue  his  warrant  to  apprehend  hon; 
and  if  the  same  is  proved  beibre  him  by  confession,  or  oath  of 
one  witness^  he  shall  convict  the  ofiender,  and  award  satisG^- 
iaction  for  damages  and  charges,  and  levy  the  same  by  distress, 
and  for  want  of  sufficient  distress,  shall  cause  the  offender  to  be 
whipped  where  the  offence  was  committed,  and  in  case  of  a  con- 
viction for  a  second  or  other  offence,  he  shall  commit  him  to 
the  house  of  correction,  there  to  remain  and  be  kept  to  hard 
labour  not  exceeding  one  month,  nor  less  than  14  days  (8). 
Koceiving  them.    Every  person  who  shall  buy,  receive^  or  take  in  pawn  of  saA 

person  as  aforesaid  the  same,  shall  for  every  such  oifence^  on 
conviction  as  aforesaid,  make  such  recompence  within  two  days 
as  shall  be  awarded,  or  be  subject  to  distress,  and  for  want  of 
sufficient  distress,  be  liable  to  the  like  punishment  as  aforesaid  (4). 
Two  justices  within  the  limits  aforesaid,  on  ccmiplaint  on  oa&, 
may  issue  their  warrant  for  searching  in  the  day-time  for  goods 
so  purloined,  and  break  open  doors,  and  every  person  hindering 
such  search  shall  forfdt  j^lO  to  him  who  shall  sue  in  two  ca- 
lendar months,  to  be  recovered  by  action,  and  if  such  goods 
shall  be  found,  the  justices  shall  restore  them  to  the  owner,  and 
cause  the  offender  to  make  satisfaction  for  the  loss  and  damages 
in  detaining  and  charges  in  getting  the  same,  and  upon  i>efusal 
the  party  shall  suffer  as  in  cases  of  purloming  (5).    Every  per- 


(1)  32  Gea  3.  c  44.  s.  4. 

(2)  Id.  S.5. 

(3)  9  Geo.  1.  C.27.  s.  1. 


(4)  U.S. 2. 

(5)  8. 3. 
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son  i^tained  by  one  master,  t^ho  shall  n^ect  the  perfoimaiioe  J^lJ^^^J^Vm^ 

of  his  work  by  so£kring  himself  to  be  detained  or  employed  by 

aDy  other  before  he  has  finished  his  work^  shalU  on  oonvieticm 

on  oath  of  one  witness  before  one  justice^  be  sent  to  the  house 

of  correction,  there  to  be  kept  to  hard  labour  not  exceeding  one 

month  (1);  and  persons  aggrieved  may  appeal  to  the  next  ses* 

sions,  upon  giving  eight  days  notice.  (2) 

By  the  7  Geo.  1.  st.  1.  c.  13.  all  contracts  or  agreements  by  or 
between  taylors  or  journeymen  taylorsy  within  the  weekly  bills  of  Tayian.  ^ 
mortality  for  advancing  their  wages,  or  lessening  their  usual  nUevn^^jb 
hours  of  work,   are  illegal,  and  shall  be  void ;  and  such  per-  ^^^' 
sons  keeping  up,  continuing,  acting  in,  making,  entering  into» 
signing,  sealing,  or  knowingly  interested  or  concerned  in  any 
such  contract  or  agreement,  shall,  on  conviction  in  three  months 
on  oath  of  one  witness  before  two  justices,  be,  at  their  discretion^ 
committed  either  to  the  house  of  correction,  there  to  remai^^ 
and  to  be  kept  to  hard  labour  for  any  time  not  exceeding  tw"^ 
months^  or  to  the  common  gaol,  as  they  shall  see  cause,  for  two 
months  (S).     The  sessions  from  time  to  time  shall,  upon  applica- 
tion, appoint  the  wages  and  hours  of  work  which  all  taylors  and 
their  workmen  shall  observe,  on  pain  of  imprisonment  by  such 
justices  for  any  time  not  exceeding  two  months,  on  prosecution 
in  six  days  (4).     If  any  journeyman  taylor,  or  servant  in  the  art 
of  a  taylor,  shall  depart  irom  his  service  before  the  end  of  his 
term,  or  before  his  work  for  which  he  was  hired  be  finished,  or 
not  being  retained  or  employed  shall  refiise  to  enter  into  work, 
unless  for  cause,  to  be  allowed  by  two  justices^  he.  shall  be  sent 
to  the  house  of  correction,  there  to  be  kept  to  hard  labour  for 
any  time  not  exceeding  two  months  (5).    Taylors  allowing  or 
pa}ring  greater  wages  for  the  hours  of  work  appointed  by  this  . 
act,  than  so  limited,  shall  forfeit  ^5,  on  conviction  in  three 
months,  half  to  the  informer,  and  half  to  the  poor;  and  servants 
or  journeymen  taking  greater  wages  shall  be  sent  to  the  house 
of  correction,  there  to  be  kept  to  hard  labour  for  any  time  hot 
exceeding  two  months  (6).     Persons  aggrieved  by  any  order  of 
two  justices  as  aforesaid,  may  appeal  to  the  next  sessions,  ^ving 
six  days  notice;  the  sessions  may  award  costs  to  either  party, 

— ■ III  ir    ■—  __■ ijw       Bw^ - -■      ■ ■  —  -        ■  ■ 

(1)  9  Geo.  1.  c.  27*  s.4.  within  the  bills  of  mortality. 

(2)  8.6.  (4)  ld.s.2. 

(3)  7  Geo.  1.  su  1.  e.  13.  s.  K        (5)  Id.  s.  6. 
N.  B.  This  statute  applies   only        (6)  Id.  s.  7. 
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SsRTAMTs  IN     aiid  thcif  deciabn  to  be  final  (1).   By  the  8  Geo.  S,  c  17.,  whick 

was  passed  m  order  to  explain  and  amend  the  previous  statute^ 
it  is  enacted,  that  the  hours  of  work  for  servants  or  joomej- 
men  to  be  employed  in  the  taylor  business,  within  London 
and  five  miles  thereof  shall  be  from  six  in  the  morning  tiU 
seven  in  the  evening,  with  an  interval  of  one  hour  only  ibr 
refireshment,  and  the  wages  for  the  same  shall  be  any  sum  not 
exceeding  2s.  T^d.  a  day^  except  during  the  space  of  one  calendar 
month  from  the  publication  of  any  order  for  a  general  mourning, 
by  the  earl  marshal,  in  the  London  Gazette,  and  during  that 
space,  any  sum  not  exceeding  5s«  l^d.  (2).  And  if  any  master 
taylor  shall  directly  or  indirectly  give,  allow,  or  pay,  in  money 
or  otherwise,  any  more  or  greater  wages  than  the  wages  afore- 
said, or  such  other  wages  as  shall  from  time  to  time  be  appointed 
by  virtue  of  this  act;  or  if  any  workman  within  the  said  limits 
shall  directly  or  indirectly  take,  in  money  or  othei-wise,  any 
more  or  greater  wages  than  as  aforesaid,  he  shall,  on  information 
or  prosecution  within  three  months,  and  conviction  thereof  be- 
fore two  justices,  by  confession  or  oath  of  one  witness,  be  com- 
mitted to  the  house  of  correction^  there  to  be  kept  to  hard  la* 
bour^  or  to  the  common  gaol,  for  any  time  not  exceeding  two 
months,  nor  less  than  fourteen  days,  at  their  discretion  (3).  'Any 
two  justices  within  the  limits  aforesaid,  upon  information  on  oath 
made  to  them  by  any  person  whatsoever,  that  there  is  reason  to 
suspect  that  any  person  using  the  trade  of  a  master  or  journey- 
man taylor,  hath  given  or  received  greater  wages  than  as  afore- 
said, shall  issue  their  summons,  requiring  any  clerk,  foreman, 
apprentice,  servant,  or  other  person  employed  by  the  person  so 
suspected  to  have  ofiended^  or  any  odier  person  whose  attend- 
ance such  informant  shall  think  necessary  for  the  purpose  of 
giving  evidence,  to  attend  such  justices,  or  some  other  two  jus- 
tices acting  for  such  county  or  place,  at  a  time  and  place  in  such 
summons  specified^  to  testify  concerning  the  premises;  and  if 
such  person  so  summoned  shall  not  attend,  and  proof  shall  be 
made  of  the  service  of  such  summons,  either  personally  or  by 
leaving  the  same  at  the  last  or  usual  place  of  abode  of  such  per- 
son, such  two  justices,  or  any  other  two  justices  acdHjr  for  such 
county  or  place,  unless  a  reasonable  excuse  be  made  for  sudi 
non-attendance  to  the  satis&ction  of  such  justices,  shall  issue 
their  warrant  to  appreh^d  and  bring  such  person  before  them. 


f 


1)  17  Geo.  1.  «t.  1.  c.  23.  s.  9.         (3)  Id.  s.  2. 

2)  8  Geo.  3.  c.  17.  8.1. 
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or  some  other  two  justices  acting  for  the  said  county  or  place,  SsavAMTt  in 
to  be  examined  touching  the  premises  in  the  said  information 
contained;    and  if  any  such  person   so   attending,   or  being 
brought  before  such  justices,  shall  refuse  to  be  examined  or  give 
testimony,  he  shall,  by  the  said  justices,  be  committed  to  the 
house  of  correction,  until  he  shall  submit  to  be  examined  and 
give  testimony  as  aforesaid  (1).     To  prevent  different  rates  of 
wages,  the  mayor,  aldermen,  and  recorder  of  London,  at  their 
general  quarter  sessions  or  general  sessions,  shall,  from  time  te 
time,  on  application  to  them  made,  alter,  regulate,  and  order 
the  wages  for  persons  employed  in  the  business  of  making  men's 
and  women's  clothes,  within  London  and  five  miles  thereof,  and 
the  hours  of  work  ;  and  within  fourteen  days  after  making  every 
soch  order,  shall  cause  the  same  to  be  printed  and  published  in 
such  manner  as  to  them  shall  seem  meet,  at  the  reasonable  ex* 
pence  of  the  persons  applying  for  the  same  (2).    The  advertising 
such  orders  of  sessions  three  times  in  any  two  daily  newspapers 
in  London  or  Westminster,  shall  be  deemed  sufficient  notice 
atul  publication  (3).     This  act  does  not  extend  to  regulate  the 
wages  or  hours  of  work  of  persons  employed  as  foremen,  or  to 
hinder  the  paying  or  receiving  other  wages  (not  exceeding  6d. 
an  hour  in  time  of  general  mourning,  and  Sd.  an  hour  at  any 
other  time),  before  or  after  the  hours  of  work  limited  as  afore- 
said, so  as  such  over-work  be  not  at  any  one  time  less  than 
one  hour,  nor  be  done  in  fraud  of  the  aforesaid  regulations  (4). 
And  If  any  master  or  other  person  using -the  trade  of  a  taylor, 
residing  within  the  limits,  shall  employ  any  person  out  of  the 
said  limits,  with  intent  to  elude  this  act,  and  shall  give  greater 
wages  than  as  aforesaid,  he  shall  forfeit  £BQQf  with  costs,  half 
to  the  king  and  half  to  him  that  shall  sue,  to  be  recovered  by 
action  of  debt  (5).     Persons  convicted  by  the  two  justices  as 
aforesaid  may  appeal  to  the  next  general  or  general  quarter 
sessions,  giving  immediate  notice  of  such  appeal,  and  finding 
sufficient  security,  to  the  satisfaction  of  such  justices,  for  being 
personally  present  at  the  said  sessions,  and  for  prosecuting  the 
appeal  with  effect,  and  abiding  by  the  judgment  of  the  court* 
The  sessions  may  award  costs  to  either  party ;  and  if  the  conviction 
be  confirmed,  the  appellant  shall  be  committed  to  prison  for  the 
time  specified  in  the  conviction,  and  until  payment  of  the  oosts*(6) 


(1)8  Geo.  3.  c.  17  s.  3.  (4)  Id.  s.  6. 

(2)  Id.  s.  4.  (6)  Id.  s.  7. 

(3)  Id.  s.  a.  (6)  8  Geo.  3.  c.  17.  s.  8« 
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Sbrvahti  in  The    eoibeszlemeDt,     spoliation,    and    other    breaches   of 

vARTiciTLAR.      ^yjj^(^  qq  (]ie   part    of   pcrsoDs    in    the  nnoMen    and   ottier 

othermmufao-    manu&ctures^    are  punishable  before  justices    of  the   peace 
iures,  \yy  imprisonment    or   fine.      By  the  22  Geo.  2.  c.  27.  and 

17  Geo.  S.  c.  56.f  if  any  person  hired  or  employed  to  make  any 
fdt  or  hat,  or  to  prepay  or  work  up  any  woollen,  linen,  fnsdan, 
cotton,  iron^  leather,  fur,  hemp,  flax,  mohair,  or  silk  mannfiu>- 
tures,  or  any  manuiactures  made  up  of  wool,  ftir,  hemp,  flax, 
cotton,  mohair,  or  silk,  or  of  any  of  the  said  materials,  mixed 
one  with  another,  shall  purloin,  embezzle,  secrete,  sell,  pawn, 
exchange,  or  otherwise  unlawfully  dispose  of  any  of  the  mate- 
rials with  which  he  shall  be  entrusted,  whether  the  same  be  or 
be  not  first  wrought  up,  and  be  convicted  thereof,  by  the  oalh 
or  affirmation  of  the  owner  or  other  credible  witness,  or  con- 
fession before  two  justices,  he  shall,  (or  the  first  ofience,  be  com- 
mitted to  the  house  of  correction  or  other  public  prison,  there 
to  be  kept  to  hard  labour,  for  not  less  than  fourteen  days,  nor 
more  than  three  months ;  and  for  a  second,  or  any  other  sub* 
sequent  ofience  of  the  same  kind,  not  less  than  three  months, 
nor  more  than  six  months ;  and  the  justices  may  likewise,  fiw 
the  first  or  any  subsequent  ofience,  order  the  offender  to  be  once 
publicly  whipped,  if  such  additional  punishment  shall  by  them 
Receiving  ma-  be  deemed  proper  (1).  If  any  person  shall  be  convicted  as 
tbem  etc/^   aforesaid  of  buying,  receiving,  or  taking  by  way  of  gift,  pawn, 

pledge,  sale,  exchange,  or  in  any  other  manner,  firom  any  person 
whom  he  knows  to  be  hired  or  emjdoyed  to  make  or  prepare, 
or  work  up  any  of  the  said  manufactures,  or  any  of  the  said 
materials  mixed  one  with  another,  any  thrums  or  ends  of  yarn, 
or  any  other  materials  of  wool,  fur,  hemp,  flax,  cotton,  or  iron, 
or  any  leather,  mohair,  or  silk,  whether  the  same  be  or  be  not 
first  wrought,  made  up,  or  manufectured,  the  consent  of  the 
hirer  or  employer  not  being  first  had,  or  of  buying  or  receiving 
in  any  manner  whatsoever  from  any  other  person,  any  of  the 
said  materials,  whether  the  same  be  or  be  not  first  wrought,  &c. 
knowing  the  same  to  be  so  purloined  or  embezzled,  he  shall,  for 
the  first  offence,  forfeit  not  more  than  i€'40,  nor  less  than  ^20; 
the  same  to  be  applied  by  direction  of  the  justices,  in  the  first 
place,  to  defray  the  expences  of  the  prosecution ;  next,  to  make 
such  satisfaction  to  the  party  injured  as  the  justices  shall  think 
proper;  afterwards,  to  the  informer  a  sum  not  exceeding  .4X0; 


(1)   22  Geo.  2.  c.  27.  s.  J.— 17  Geo.  3.  c.  56.  s.  1,  2. 
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and  the  remainder,  if  any,  to  the  poor  of  the  place  where  the  f "^^^,^,V/ 
conviction  shall  be,  or  to  such  other  public  charity  as  the 
justices  shall  appoint:    and  if  the  said  penalty  shall  not  be 
paid  on  conviction,  tb^   ^8tices  shall  commit  die  offender  to 
the  house  of  correction,  or  other  public  prison,  there  to  be 
kept  to  hard  labour,  for  any  time  not  more  than  six  months, 
nor  less  than  three  months,  unless  the  penalty  shall  be  soonei 
paid,  or  the  justices  may  send  him  to  the  house  of  oorrection 
or  other  public  prison  for  three  days,  exclusive  of  the  day 
of  commitment,  with  an  order  that  within  the  said  time  the 
offender  shall  be  once  publicly  whipped  at  the  market  place,  or 
some  other  public  place  where  the  offender  shall  be  committed ; 
fan  a  second  o£Eence,  if  a  person  brought  before  the  justices  shall 
be  charged  therewith  upon  oath  or  solemn  affirmation,  they  shall 
not  proceed  to  convict  him,  but  shall  commit  him  to  the  house 
of  oorrection  or  other  public  prison,  till  the  next  general  or 
general  quarter  sessions,  or  till  he  shall  have  entered  into  recog- 
nizance to  answer  for  such  ofience  at  the  said  sessions,  and  the 
justices  there  shall  hear  and  determine  the  matter ;  and  if  the 
person  shall  be  convicted,  he  shall  forfeit  not  more  than  J^IOO, 
nor  less  than  ^'50,  to  be  recovered  and  distributed  under  direc^ 
tion  of  the  justices,  in  like  manner  as  the  penalty  for  the  first 
offence;  and  if  not  paid  on  conviction,  the  justices  shall  commit 
him  to  the  house  of  ccMrrection  or  public  prison,  there  to  be 
kq>t  to  hard  labour,  not   more  than  six  nor  less  than  three 
months,  unless  the  penalty  be  sooner  paid,  or  they  may  send 
him  to  the  house  of  correction  or  other  public  prison  for  three 
days,  exclusive  of  the  day  of  commitment,  with  an  order  that 
within  that  time  he  shall  be  once  publicly  whipped  as  afore* 
said  (1).    And  if  any  person  shall  sell,  pawn,  pledge,  exchange, 
or  otherwise  unlawfully  dispose  of  any  such  materials,  knowing 
them  to  have  been  purloined  or  embezzled,  be  shall  suflfer  like 
.  punifiliment  as  for  receiving  the  same  (2).    Although  the  pur* 
loined  materials  be  worked  up  or  otherwise  disposed  ol^  so  that 
it  may  be  difficult  to  convict  the  offender,  two  justices  as  afore- 
said, or  the  justices  in  sessions  respectively,  on  proof  on  oath  of 
one  witness,  that  such  person  hath  purloined  or  embezzled,  or 
received  such  materials  knowing  them  to  be  purloined  or  em- 
bezzled, or  received  from  some  person  not  entitled  to  dispose 
thereof  may  convict  the  offender  although  no  proof  shall  be 

(1)  22  Geo.  2.  c.  27.  s.  2. —       (2)  17  Geo.  3.  c.56.  s.5. 
17  Geo.  3.  c.56.  s.  3,4. 
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given  to  whom  such  materials  belong  ( I ).     All  wbicb  provisoas^ 
in  respect  of  materials,  extend  to  all  tools  and  implements 
with  which   any   person  shall   be   entrusted    for  manufactur- 
ing the  said  materials^  and  also  to  all  drugs  and  ingredients 
wherewith  any  person  shall  be  entrusted  for  dyeing,  preparing, 
or  manuikcturing  the  same  (2).     If  any  person  shall  wilfbUy 
damnify,  spoil,  or  destroy,  without  consent  of  the  owner,  any  work 
committed  tp  his  charge;,  he  shall^  on  conviction  as  aforesaid^ 
forfeit  to  the  i>wner  double  valuer  to  be  levied  by  distress  by 
warrant  of  t^o  justices;    for  want  of  sufficient    distress  the 
ofiender  shall  \e,  committed  to  the  house  of  correction,  there  to 
be  kept  to  hard  labour  for  any  time  not  exceeding  three  months, 
or  till  satisfaction  be  made  to  the  party  aggrieved  for  the  same  (-8). 
Not  eompleting    If  a  person  hired  or  employed  to  work  up  materials  for  a  master, 
^wilfully  neglect  the  performance  thereof  for  eight  days  siiccea> 
sively,  or  having  taken  in  any  materials  for  manufoctore  from  one 
master,  shall  afterwards  take  in  any  for  manufacture  from  another 
master,  or  suffer  himself  to  be  employed  or  retained  in  any  other 
occupation  sooner  than  eight  days  before  the  ocmipletion  of  the 
work  first  taken,  he  shall,  on  conviction  on  the  oath  of  one  witneas^ 
be  sent  in  like  manner  to  the  house  of  correction  or  oth6r  public 
prison^  there  to  be  kept  to  hard  labour  not  exceeding  three 
montlis  nor  less  than  one ;  and  if  any  person  shall  receive  any 
of  the  said  materials  in  a  fictitious  name^  in  order  to  be  mano- 
fiicturfM),  or  shall  receive  the  same  in  his  own  name  to  be  manu* 
fiictured  by  himself,  and  afterwards  deliver  them  or  any  pari 
thereof  to  any  other  person  to  be  manufactured  without  the 
owner's  consent;  or  if  any  carrier  or  other  person  employed  to 
deliver  such  materials,  shall  deliver  the  same  to  any  other  person 
than  him  to  whom  the  owner  ordered  or  intended  them  to  be 
delivered,  he  shall  suffer  as  in  case  of  neglecting  the  perform- 
ance of  the  work  for  eight  days  (4).    The  owner  of  materials 
may  enter,  at  all  reasonable^hours  in  the  day-time^  into  the  shop  , 
or  out-house  of  any  person  employed  by  him  to  work  up  any 
of  the  said  materials>  or  other  place  where  the  work  shall  be 
carried  on,  and  there  to  inspect  the  condition  thereof,  and  if  any 
person  shall  refuse  to  permit  such  entrance  or  inspection,  he 
shall  forfeit  any  sum,  at  the  discretion  of  the  justices  before  whom 
he  shall  be  convicted,  not  exceeding  40s.  nor  less  than  10s.,  to 


Master's  entry 
to  view  work. 


(1)  7  Geo.  3.  c.  56.  s.6. 

(2)  Id.  s.  16. 


(3)  12  Geo.  1.  c.  24. 
22  Geo.  2.  c.  27.  s.  12. 

(4)  17Geo.3.  C.56.  S.8,  9. 
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to  be  recovered  and  applied  as  for  having  materials  without  Sbatanti  in 
being  able  to  give  a  satisFactory  account  how  he  came  by  'a*'"'^''^^** 
them.(l).    And  if  any   person  entrusted  with   any  of  the 
said  materials,  in  order  to  work  up  the  same^  shall  neglect^ 
for  the  space  of  eight  days  after  the  work  shall  be  finished, 
to   return   (if  required  by    the  owner)  so  much  of  the  said 
materials  as  were  not  usedf  he  shall  suffer  as  for  purloining 
or  embezzling  (2).     Twojusticesj  upon  complaint  on  oath  (or  Search  wamnt 
^lemn  affirmation),  that  there  is  cause  to  suspect  that  any  such  i^t^Ls/and 
purloined  or  embezzled  materials,  whether  mixed  or  unmixed,  forf«t«»^« 
wrought  or  unwrought,  are  concealed  in  any  dwelling-house, 
out-house,  yard,  gai'den,  or  other  place,  may  by  their  warrant 
cause  the  same  to  be  searched  in  the  day-time;  and  if  any  such 
suspected  materials  be  found  therein,  they  may  cause  the  same^ 
and  the  person  in  whose  house,  outhouse,  yard,  garden,  or  other 
place  they  shall  be  found,  to  be  brought  before  any  two  justices 
of  the  county,  &c« ;  and  if  such  person  shall  not  give  an  account 
to  the  satisfaction  of  such  justices,  how  he  came  by  the  same, 
the  said  person  shall  be  adjudged  guilty  of  a  misdemeanour,  and 
shall  be  punished  in  manner  herein-aftermentioned,  although  no 
proof  shall  be  given  to  whom  such  materials  belong  (3) ;  and 
every  peace-officer  and  beadle  within  his  ward,  parish,  or  dis- 
trict, and  every  watchman,  during  the  time  he  is  upon  duty,  may 
a[qprehend  any  person  who  may  reasonably  be  suspected  of 
carrying  or  conveying,  after  sunsetting  and  before  sunrising,  any 
such  materials,  and  the  same,  tc^ther  with  such  person,  may 
carry  before  two  justices  of  the  coun^,  &c. ;  and  if  the  person 
shall  not  produce  the  party  duly  entitled  to  dispose  thereof  of 
whom  he  bought  or  received  the  same,  or  some  person  to  testify 
upon  oath  or  affirmation  the  sale  or  delivery  thereof,  or  shall 
not  give  a  satisfactory  account  how  he  came  by  the  same,  the 
said  person  shall  be  adjudged  guilty  of  a  misdemeanour,  and 
punished  in  manner  hereinafter  mentioned,  although  no  proof 
shall  be  given  to  whom  such  materials  belong  (4);  provided, 
that  in  either  of  these  two  cases,  if  the  person,  who  shall  be 
brought  before  the  two  justices,  shall  request  them  to  appoint  a 
reasonable  time  to  produce  the  person  duly  entitled  to  sell  or 
dispose  of  the  same,  or  from  whom  he  bought  or  received  the 
same,  or  a  witness  to  prove  the  sale  or  delivery  thereof^  the 
justices  may  appoint  such  time,  and  issue  a  summons  to  the 


(1)  17  Geo.  3.  c.  56.  8. 15. 

(2)  Id.  8.  7. 


(3)  Id.  s.  10. 

(4)  Id.  8.11. 
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SBRVAKTt  rir  constable  where  such  person  or  witness  shall  residey  reqniriBg 
rAKTicuLAR.  y^  ^  sppeaf  ui  order  to  be  examined  and  give  evidenop^  but 
such  person,  at  the  time  of  his  request,  shall  enter  into  recog- 
nizance, with  or  without  surety,  as  the  justices  shall  pleas^  fer 
his  appearance  at  the  time,  or  for  want  of  such  reoognizanoe^ 
shall  be  committed  until  such  time  appointed  (1).  When  * 
person  shall  be  convicted  of  a  misdemeanour  in  ather  of  the 
two  cases  afor^;oing,  the  justices  may  cause  the  materials  ao 
found  or  seized,  to  be  deposited  with  the  churchwardens  oi 
overseers,  or  in  any  other  convenient  place,  for  any  time  not 
exceeding  thirty  days,  and  in  the  meantime  shall  order  the 
churchwardens  and  overseers,  or  one  of  them,  to  advertise  the 
same  in  some  newspaper  usually  circulated  there,  or  otherwise  to 
cause  notice  to  be  given  by  some  public  cryer,  and  by  fixing 
such  notice  on  the  church  or  chi^I  door,  that  those  who  have 
lost  such  materials,  or  any  reputable  person  on  their  behalf, 
may  come  and  claim  the  same,  and  if  any  person  can  prove 
them  to  be  his,  the  justices  shall  order  them  to  be  restored  to 
the  owner,  he  paying  the  charges  of  removing,  depositing^  and 
giving  notice.  But  if  before  the  end  of  thirty  days  no  p^rscMi 
shall  come  and  prove  his  property,  the  justices  shall  order  the 
same  to  be  sold,  and,  after  deducting  such  charges  as  afore- 
said, together  with  the  charges  of  sale,  one  moie^  of  the 
money  arising  from  such  sale  shall  be  given  to  the  person 
apprehending  or  prosecuting,  and  the  other  moiety  rither  to 
the  poor  where  the  conviction  shall  be,  or  to  such  public  charity 
as  the  justices  convicting  shall  appoint,  and  the  oiiender  shall 
forfeit  for  the  first  offence  je20,fi>r  the  second  offence  j£SO,  and  for 
every  subsequent  ofience  jf'40.  All  which  said  respective  for- 
feitures shall  be  levied  by  distress,  and  distributed  half  to  the 
informer,  and  half  to  the  poor  where  the  conviction  shall  be^  or 
to  such  public  charity  as  the  justices  convicting  shall  appoint; 
if  no  sufficient  distress  can  be  found,  the  said  justices  shall  (x»n« 
mit  the  offender  to  the  common  gaol,  or  other  prison,  or  house 
of  correction,  for  one  month  for  the  first  ofience,  for  two  months 
for  the  second  ofience,  and  for  six  months  for  every  subsequent 
Dyeing  without  offence  (2).  If  any  person  hired,  retained,  or  employed  as  a 
couentof owner,  joumqrman  dyer,  servant,  or  apprentice,  in  the  dyeing  of  any 

felt  or  hat,  or  any  woollen,  linen,  fustian,  cotton,  leather,  fur,  fiax, 
mohair,  or  silk  materials,  shall,  without  consent  of  the  master  or 


(1)  17  Geo.  3.  c.  56.  s.  12.  (2)  Id.  s.  13. 
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peraonUnQg)  &c.^  dye  any  of  the  same^  whether  wrought  or  un-  Servamts  in 
wrcHight,  or  without  consent  6haU  wilfully  receive  any  such  for  '**'^'^'''-*'** 
the  purpose  of  dyeing  the  same^  whether  dyed  or  prepared  for 
dyeing,  or  shall  offer  any  such  materials  to  any  such  journey* 
man,  &c.  for  such  purpose,  he  shall,  on  conviction  on  the  oath 
of  one  witness  before  two  justicesj  for  the  first  offence  forfeit 
10s*,   for  the  second  offence  20s.,  and  for  every  subsequent 
ofience  408. ;  or  if  any  person  shall  procure  any  such  materials 
to  be  dyed  by  any  person  so  hired,  8cc.,  as  such  journey- 
man, &c,  without  consent  of  the  master  or  employer,  he 
shall  forfeit  for  the  first  offence  5s.,  for  the  second  offence 
20s.,  and  for  e^ery  subsequent  offence  i^4,  to  be  recovered 
as  aforesaid  before  two  justices  on  the  oath  of  one  witness, 
to  the  use  of  the  informer;  and  in  case  of  nonpayment  on 
conviction,  the  offender  to  be  committed  to  the  common  gaol 
or  house  of  correction  for  any  time  not  exceeding  one  month  (1). 
By  the  14  Geo.  3.  c.  44.  s.  1.  so  much  of  the  22  Geo.  2.  c  27*  p^ise  reeUi^ 
as  relates  to  the  punishment  for  reeling  fiilse  and  short  yam  is  ^  y>">* 
repealed ;  and,  by  s.  2.,  if  any  person  shall  reel  fidse  or  short  yam,  ' 

and  shall  be  thereof  .convicted  by  the  oath  of  the  owner  of  the 
yarn,  or*  of  one  witness,  or  by  confession  before  one  justice 
where  the  ofience  was  committed,  or  the  offender  shall  reside^ 
he  shall  for  the  first  offence  forfeit  not  exceeding  20s.  nor  less 
than  58.,  for  the  second  offence  not  exceeding  £S  nor  less  than 
40s.,  and  for  the  third  and  every  other  ofience  it  shall  be  lawful 
for  the  justice  to  commit  him  to  the  house  of  correction  or  other 
public  prison,  there  to  be  kept  to  hard  labour  for  one  calendar 
month,  and  also  to  order  him  to  be  once  publicly  whipped  at 
the  market  town  nearest  to  the  place  where  the  ofience  was 
committed  on  a  market  day,  all  which  forfeitures  shall  go  to  the 
party  grieved  (2).  A  form  of  conviction  is  given  by  the  act, 
which  conviction  is  to  be  written  on  parchment,  and  filed  at  the 
next  sessions  (3).  If  any  person  so  convicted  shall  be  desirous 
of  appealing  to  the  next  sessions,  he  may,  at  the  time  of  the  con- 
viction enter  into  recognizance  conditioned  to  try  such  appeal, 
abide  the  order  of  and  pay  such  costs  as  shall  be  adjudged  by 
the  justices  at  such  sessions.  And  the  justices  there  shall  take 
cognizance  of  the  appeal,  and  may  affirm  such  conviction,  and 
award  such  costs  as  they  shall  think  proper;  and  if  not  paid  ac- 
cording to  the  order  of  the  said  justices,  such  costs  may  1^ 


(1)  17  Geo.  3.  c.56.  s.  17.  (3)  Id.  s.  3. 

(2)  14Qeo.3.c.44.  8.2. 
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SsRVAiiTf  IN     recovered  by  distress  and  sale  €l  the  floods  of  the  person  woe 

rARTICULAR.  -  ,  ,  ?  .         .  ,  - 

ought  tO'pay  the  same,  by  warrant  or  one  jostioe,  where  snch 
person  shall  be  or  reside,  for  want  of  distress  to  be  committed 
to  the  common  gaol  for  three  calendar  months,  and  no  proceed- 
ings on  this  act  shall  be  quashed  ibr  want  of  form,  nor  removed 
by  certiorari  or  other  process  (1).  If  the  said  pecuniary  penal- 
ties for  reeling  false  or  short  yarn,  together  with  the  costs  and 
charges  attending  the  prosecution,  shall  not  be  paid  according  to 
the  order  of  the  justice  or  justices  by  whom  the  conviction  shall 
be  made,  the  same  shall  be  levied  by  distress,  together  with  the 
costs  and  charges  of  the  distress  and  sale,  and  if  goods  sufficient 
cannot  be  found  to  answer  the  penalties  and  costs,  such  justice 
shall  commit  the  ofiender  to  the  common  gaol  or  house  of  cor- 
rection for  one  calendar  month,  unless  such  penalties  and  for- 
feitures, and  charges,  and  the  charges  of  distress  and  sale  shall 
be  sooner  paid ;  find  the  persons  aggrieved  on  this  act  may  ap- 
peal to  the  next  sessions^  who  shall  finally  hear  and  determine 
the  matter  of  complaint,  and  make  such  order  as  shall  seem  to 
them  reasonable. 

Combinations  All  Contracts  or  agreements,  and  ail  bye*laws,  rules,  and 

for  settling  prices  orders  made  in  any  unlawful  clubs  and  societies  by  any  persons 

or  wsgeS)  etc.  ,  •'  ^       j  r 

employed  in  any  "dooollen  manufactureSf  or  in  the  making  of 
felts  or  hats,  or  in  any  manufacture  of  silk,  mohair,  fiir,  hemp^ 
flax,  linen,  cotton,  fustian,  iron,  or  leather,  or  in  any  manu- 
factures made  up  of  wool,  fur,  hemp,  flax,  cotton,  mohair  or 
silk,  or  any  of  the  said  materials  mixed  one  with  another  for 
regulating  any  of  the  said  trades,  or  for  settling  the  prices  of 
goods,  or  for  advancing  their  wages,  or  for  lessening  their  usual 
hours  of  work,  shall  be  void;  and  if  any  such  person  shall  be 
concerned  in  any  contract,  covenant,  or  agreement,  bye-law^ 
ordinance,  rule  or  order  of  any  club,  society,  or  combination, 
by  the  12  Geo.  1.  c.S4.  declared  to  be  illegal,  or  shall  attempt 
to  put  the  same  in  execution,  he  shall  on  conviction  in  three 
calendar  months,  on  the  oath  of  one  witness  before  two  justices 
be  committed  either  to  the  house  of  correction,  to  be  kept  to 
hard  labour  for  any  timfe  not  exceeding  three  calendar  months^ 
or  to  the  conunon  gaol,  not  exceeding  three  months  (2).  And 
if  any  person  shall  assault  or  abuse  any  master  or  other  person 
concerned  in  any  of  the  said  manu&ctures^  whereby  he  shall 

(1)  14Geo.3.  c.  44.  3.5.  (2)    12  Geo.  1.   c.  34.  s.  L— 

22  Geo.  2.  c.  27.  s.  12, 
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receive  any  bodily  hurt  for  not 

bye-laws,  &&,  or  shall  write  or  cause  io  be 

iogly  send  or  cause  to  be  sent  any  letter  mt 

message,  threatening  any  harm  to  any  sodi 

ening  to  burn,  pull  down,  or  destroy  any  of 

houses,  or  cut  down  or  destroy  any  of  his  trees,  «r  \u  mmm^   i^ 

kill  any  of  his  cattle,  for  not  complying  with  any  demamd^  ^  im 

workmen,  or  for  not  conforming  to  any  such  illegal  bye  JMWLy  ^ 

he  shall  on  conviction  by  indictment,  to  be  found  in  twdve  caMU' 

dar  months,  be  guilty  of  felony,  and  transported  for  seven  yean. .;  J 


The  master  shall  pay  his  workmen  in  money,  and  nut 
otherwise,  (or  in  bank  of  England  or  country  bank  notes,  if 
not  objected  to  at  the  time)  (2),  and  shall  not  make  any  deduc- 
tion on  account  of  any  goods  sold  or  delivered  previously  to  the 
agreement ;  and  for  the  more  easy  recovering  the  said  wages, 
two  justices,  upon  complaint  (in  three  months)  (3)  shall  summon 
the  party  offending,  and  for  non-payment  shall  issue  their  war- 
rant to  levy  the  same  by  distress,  and  for  want  of  sufficient 
distress  shall  conmiit  the  offender  to  gaol  for  six  months,  ix 
until  he  shall  pay  or  give  full  satbfaction  for  the  same,  to 
the  good  liking  of  the  party  grieved ;  and  every  person  pay- 
ing the  same  otherwise  than  in  money,  shall  forfeit  ^10  (one 
moiety  to  the  informer,  and  the  other  moiety  to  the  church- 
wardens and  overseers  of  the  poor;  or,  if  in  Scotland,  to  the 
kirk  session  of  the  parish  for  the  use  of  the  poor)  (4),  to  be 
levied  by  distress  (5).  In  order  to  recover  which  penalties,  one 
justice,  on  complaint  to  him  on  oath,  may  issue  his  warrant  for 
apprehending  the  person  accused  and  bringing  him  before  two 
justices,  who  shall  proceed  to  hear  and  determine  the  offence  (6). 
And  any  inhabitant  of  the  parish,  township,  or  place,  where  the 
offence  shall  be  committed,  shall  be  deemed  a  competent  wit- 
ness, notwithstanding  his  being  an  inhabitant  there  (?)•  A 
form  of  conviction  is  given  by  the  act  (8) ;  but  it  is  observable, 
that  it  will  not  be  sufficient  merely  to  follow  that  form,  as  the 
punishment  is  discretionary  with  regard  to  some  of  the  ofiences 
included  in  the  act.  Where  there  is  a  discretion  as  to  the  dura- 
tion of  imprisonment  to  be  suffered  for  want  of  distress,  as  in 
cases  depending  upon   section  4,  the  general  practice  of  the 

(1)  12  Geo.  !•  c.  34.  s.  6.  (5)  12  Geo.  1.  c.  34.  s.  4. 

(2)  58  Geo.  3.  c.  51.  s.  1.  (6)  17  Geo.  3.  c.  56.  s.  19. 

(3)  13  Geo.  1.  c.  23.  s.  17.  (7)  Id.  s:  18. 

(4)  58  Geo.  3.  c  51.  s.  3.  (8)  Id.  s.  21. 
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Sbrvavts  im  sessions  has  been  io  require  such  unprisoHment  to  appear  on  the 
fiice  of  the  conviction^  and  it  seems  to  be  necessary  that  it  should 
so  appear.  It  is  to  be  observed,  that  section  20,  which  gives 
the  appeal,  directs  that,  in  default  of  payment  of  the  penalty  on 
afllmuuiee  of  the  coDYiction,  the  patty  is  to  be  commited  ftfr  the 
maoae  time*  as  chdS  be  dircelsd  upon  the  original  judgment  of 
eonnction(l).  If  anjpeKMii  shall  think  himself  aggrieved  by 
any  order  or  judgment  of  the  two  justices,  he  may  appeal  (and 
at  the  time  of  the  conviction  the  justices  shall  make  known  to  him 
his  right  to  appeal)  to  the  next  general  or  general  quarter  sessions ; 
such  person  at  the  time  of  the  conviction  giving  to  the  justices 
notice  in  writing  of  his  intention  to  appeal,  and  entering  into  re- 
cognizance with  sufficient  sureties  to  try  the  appeal  and  to  abide 
the  judgment,  and  pay  such  costs  as  shall  be  awarded  by  the 
sessions ;  but  if  he  shall  not  at  the  time  of  giving  notice  enter 
into  such  recognizance,  the  justices  to  whom  such  notice  of  appeal 
shall  have  been  given  shall  commit  him  to  the  bouse  of  correc- 
tion or  other  public  prison,  there  to  remain  until  the  next  ses- 
sions, unless  such  recognizance  shall  be  sooner  entered  into ;  and 
the  justices  at  such  sessions,  on  proof  of  notice,  shall  bear  and 
determine  the  appeal,  and  award  costs  to  either  party.  And  if 
the  judgment  be  affirmed,  the  appellant  shall,  within  48  hours^ 
suffer  such  corporal  punishment  as  was  directed  to  be  infficted 
upon  him  for  the  ojGfence,  or  shall  immediately  pay  the  sum 
which  he  shall  have  been  adjudged  to  forfeiit,  together  with  the 
costs  of  the  appeal ;  or,  in  default  of  such  payment,  shall  be 
committed  to  the  common  gaol  or  house  of  correction  in  the 
same  manner  and  for  the  same  time,  to  be  computed  from  the 
affirmance  of  the  conviction,  as  shall  be  directed  by  the  original 
judgment,  unless  he  hath  been  imprisoned  under  the  original 
conviction,  in  which  case  the  time  for  which  he  shall  have  been 
so  confined  shall  be  included  in  the  order  of  confirmation  (2). 
The  conviction  to  be  certified  to  the  next  sessions,  there  to  be 
filed  among  the  records ;  and  no  proceeding  to  be  quashed  for 
want  of  form,  nor  removeable  by  certiorari  into  the  courts  of 
king's  bench  (S).  Upon  a  conviction  by  two  justices  for  an  offence 
against  statute  17  Geo.  3.  c.  56*  s.  14.,  if  the  justices  at  the 
time  of  such  conviction  make  known  to  the  party  convicted 

hb  right  to  appeal,    and  he  declines  appealing,    they  need 

'        .    ■  ■    I  ■  ■ ' p . .- 1 1    I  ■    I    I  ■    III    .  .  I  ■  ^  ■  ■  1 1.         I   ■ 

(1)8  Evan's  Col.  Stat,  part  6.    proper  form, 
clas  3.  p.  904.  (1)— Bum*8  Jus-        (2)  17  Geo.  3.  c.  56.  s.  20. 
tice,  vol.5,  p.  140.^  whdreseethe        (3)  Id.  6.22. 
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not  go  on  to  inform  him  of  the  necessary  steps  to  be  taken  in  order  Sbrvants  in 
to  appeal*  (1) 


PARTICtJLirR. 


By  Stat.  IS  G.l.  c.  23*  ^^  for  the  better  regulation  of  the  Cloehien, etc. 
woollen  manufactare,  and  for  preventing  disputes  among  the  Disput^  deter- 
persons  concerned  therein,  and  for  limiting  a  time  for  prose*  jil^ices. 
cnting  for  the  forfeiture,  appointed  by  an  act  of  the  12th  year 
of  his  Majesty's  reign,  in  case  of  payment  of  tlie  workman's 
wages  in  any  other  manner  than  in  money ;''  it  is  enacted,  that 
all  disputes  and  demands  relating  to  work,  wages,  at  damages 
between  any  clothier,  or  maker  of  wocdkn  goods  or  goods 
mixed  with  wool,  and  any  weaver  or  odier  person  or  persons 
employed  in  such  manufactures,  shall  be  heard  and  determined 
by  two  or  more  justices  c^the  peace  for  the  county^  division,  or 
place  where  such  diq)ute  or  demand  shall  arise,  who  are  hereby 
required  and  authorized,  upon  complaint  to  them  nuide,  to 
summon  the  parties,  and  to  hear  and  examine  upon  oath  and 
adjudge  such  satisfaction,  and  to  give  sudi  costs  and  damages  to 
the  party  aggrieved,  as  in  their  discretion  shall  seem  reasonable, 
and  to  issue  their  warrant  or  warrants  to  levy  such  costs  and 
damages  by  distress  and  sale  of  the  goods  and  chattels  of  such 
person  or  persons  who  shall  refuse  for  the  space  often  days  to 
pay  such  costs  and  damages  by  them  so  adjudged,  and  for  want 
of  a  sufficient  distress  to  commit  the  party  to  the  county  gaol  or 
house  of  correction  for  any  time  not  exceeding  three  months,  or 
until  satisfiiction  shall  be  made  by  the  party  so  ofiending(2). 
But  it  has  been  held,  that  this  does  not  relate  to  demands  against 
clothiers  by  the  owner  of  a  scribbling  and  carding  mill  for  work 
done  by  him  for  the  clothiers  in  teasing^  scribbling,  carding,  and 
stubbing  the  wool  at  his  mill.  Lord  Ellenborough,  C«  J«  said, 
the  penal  provisions  of  this  statute  show  that  it  is  not  appli* 
cable  to  the  adjustment  of  debts  between  parties  of  equal  rank 
in  trade.  Wages  is  the  emphatical  word  denoting  the  character  of 
the  person  who  is  authorized  to  apply,  and  all  the  words  seem  to 
express  the  relation  between  master  and  servant.  This  view  of  the 
statute  is  confirmed  by  reference  to  other  statutes  on  the  same 
subject,  especially  14  6.  8.  c«  25.  (S).  It  is  provide^!,  that  it 
shall  be  lawful  for  any  person  aggrieved  by  any  order  of  such 
justices,  to  appeal  to  the  justices  of  the  peace  at  the  next  general 


(1)  Rez  V.  Justices    of  West        (3)  Rex  v.  Haywood  and  aooUier, 
Riding  of  Yorkshire,  3M.  &  S.  493.     1  M.  &  S.  624. 

(2)  13  Geo.  I.e.  23.  8. 5. 
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quarter  sessions  to  be  holden  for.  the  comity,  division,  or  plaee 
where  such  order  shall  be  made^  giving  six  days'  notice  in 
writing  of  such  appeal ;  and  the  justices  in  their  quarter  sessions 
are  hereby  authorized  and  required  to  hear  and  determine  the 
matter  of  such  appeal,  and  make  such  order  and  to  award  such 
costs  and  damages  as  to  them  in  their  discretion  shall  sean 
reasonable,  and  to  levy  by  their  order  or  warrants  such  costs 
and  damages  so  awarded  by  distress  and  sale  of  the  goods  and 
chattels  of  any  person  or  persons  who  shall  refuse  to  obey  the 
same ;  and  for  want  of  sufficient  distress  to  commit  the  party  to 
the  county  gaol  or  house  of  correction  for  anytime  not  exceeding 
three  calendar  months,  or  until  satisfaction  shall  be  made  by  the 
parties  offending,  and  such  award  or  order  of  the  justices  at  the 
quarter  sessions  shall  be  final,  nor  shall  the  proceedings  of  any 
justice  or  justices  out  of  sessions,  or  of  the  justices  in  their 
sessions,  in  pursuance  of  this  act,  be  liable  to  be  removed  by 
certiorari,  or  other  form  or  process  of  law  (1).  By  the 
1  Ann-  St.  2.  c.  18.,  if  any  person  employed  in  the  wooUeli, 
linen,  fustian,  cotton,  or  iron  manufactures,  shall  embezzle 
or  purloin  any  weits,  thrums,  or  ends  of  yarn,  or  any  other 
materials  of  wool,  hemp,  flax,  cotton,  or  iron,  or  shall  reel 
short  or  fidse  yarn,  and  shall  be  convicted  by  oath  of  one  witness 
or  confession  before  one  justice,  he  shall  forfeit  double  the  value 
of  the  damages ;  and  if  he  shall  neglect  or  refuse  to  pay  the 
same,  the  justice  shall  commit  him  to  the  house  of  correction 
uqtil  sads&ction  shall  be  made ;  and  if  it  shall  appear  to  the 
justice  that  he  is  not  able  to  make  satisfaction,  he  shall  be  there 
publicly  whipped  and  kept  to  hard  labour  not  exceeding  fourtecsi 
days  (2).  And  every  person  buying  or  receiving  any  wefts, 
thrums,  or  ends  of  yam,  or  other  materials  of  wool,  hemp,  flax, 
cotton,  or  iron,  shall  suffer  in  like  manner  (3).  And  all  pay- 
ments to  the  said  workmen  shall  be  in  money,  and  not  in  clotb^ 
victuals,  or  commodities ;  and  all  wool  delivered  out  to  be 
wrought  up  shall  be  delivered  with  declaration  of  the  true  weight 
thereof,  on  pain  that  every  offender,  in  either  of  the  said  cases, 
shall  forfeit  double  the  value  of  what  shall  be  due  for  such  work; 
and  if  any  workman  shall  be  guilty  of  any  such  fraud  or  default 
in  the  work  by  him  done,  he  shall  answer  double  damages  (4). 
And  all  wages,  demands,  frauds,  and  defaults  of  labourers  in 
the  said  manufactures,  concerning  work  done,  shall  be  deter- 


(1)  13  Geo.  1.0.23.  s.  6. 

(2)  1  Ann.  stat.  2.  c.  18.  s.  1. 


(3)  Id.  &.  2. 

(4)  Id.  5. 3, 
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by  two  justice^  who  may  summon  and  examine  witnesses  SsmvANTs  in 
on  oath ;  persons  aggrieved  may  appeal  to  the  sessions  to  be  '^*^^®°^^*^ 
faolden  next  after  notice  of  the  order  of  the  said  two  justicesj 
and  if  the  sessions  give  judgment  against  the  appellant,  they 
diall  order  him  to  pay  such  costs  as  to  them  shall  seem  meet  (1). 
By  the  IS  Geo.  2.  c.  8.,  if  any  person  employed  in  the  working  Biiibeisiln^4 
up  of  any  woollen,  linen,  fustian,  cotton,  or  iron  manufiictures, 
diall  purloin,  embezzle,  secrete,  sell,  pawn,  exchange^  or  other* 
wise  illegally  dispose  of  any  of  the  materials,  whether  the  same 
or  any  part  thereof  be  or  be  not  first  wrought  up,  or  shall  reel 
short  or  fidse  yam,  and  shall  be  convicted  thereof  as  by  the 
1  Ann.  St  2.  c.  18.^  he  shall  forfdt  double  value  of  the  da- 
mages^ together  with  such  costs  as  the  justice  shall  think  reason«» 
able;  and  if  not  paid  immediately^  the  chief  justice  shall  cause 
him  to  be  committed  to  the  house  of  correction^  to  be  whipped 
and  kept  to  hard  labour,  not  exceeding  fourteen  days :  and  for 
a  second  or  other  subsequent  oflfence,  for  such  embezzling  of 
purloining,  he  shall  forfeit  four  times  the  value  of  the  damages^ 
tc^gether  with  such  costs  as  the  justice  shall  judge  reasonable  \ 
and  if  not  paid  immediately,  then  such  or  any  other  justice  shall 
cause  him  to  be  committed  to  the  house  of  correction,  to  be  kept 
to  hard  labour  for  any  time  not  exceeding  three  months,  nor 
less  than  one  month ;  and  also  during  the  time  of  such  commit* 
ment  shall  cause  him  to  be  publicly  whipped  in  the  market«town 
where  he  shall  be  committed,  at  the  market-place  or  cross, 
once  or'oftener,  as  to  such  justice  shall  seem  reasonable  (2). 
And  the  receivers  of  the  same  shall  be  subject  to  the  like 
penalties.  (5) 

The  manuGictttre  cS$ilk  in  £ngladd  has  fluctuated  extremely,  Sui. 
being  dependent  on  fiishion,  and  never  supported  in  any  great 
degree  by  the  benefits  of  an  export  trade,  since  the  naticms  on 
the  coDtineut  have  rivalled  and  generally  surpassed  us  in  this 
crtkle;  yet  when  silk  was  much  used  in  dress,  especially  among 
females,  great  numbers  of  British  artists  were  employed  in 
frbricating  it;  they  had  long  enjoyed  great  profits  and  con- 
siderable reputation  when,  in  1685,  their  art  was  greatly 
improved  by  the  refugees  from  France^  who  sought  in  this 
country  an  asylum  against  a  most  inhuman  and  injudidous  per- 
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<1)  S8  Geo.  a.  e.  51.  a.  4.  (3)  Id.  s.  2. 

(^  iaGeo.2.  C.28.  8.1. 

VOL.  n.  ss 
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^'^^'  secution.  The  encouragement  given  to  themanuiactureby  the 
restraints  on  the  importation  of  foreign  wrought  goods  (1^),  by 
the  facilities  afforded  to  tEe  import  of  raw  silk  (2),  and  to 
the  exportation  of  British  manufactured  goods  {3),  have  been 
considered  in  a  former  volume.  As  a  preliminary  requisite  to  a 
person's  exercising  the  trade  of  a  silk  thrower,  it  is  required  that 
he  shall  have  served  seven  years'  apprenticeship;  a  £aulnre  to 
comply  with  which  regulation  subjects  him  to  a  penalty  of  40s. 
a  monthi  half  to  the  king  and  half  to  the  informer,  to  be 
recovered  in  any  court  of  record,  or  at  the  assizes  or  quarter 
sessions  (4).  And  the  statute  13  Geo.  3.  c.  G8.  provides,  that 
no  silk- weaver  in  London  or  Westminster,  or  the  liberty  of  the 
Tower,  or  the  county  of  Middlesex,  shall  have  more  than  two 
apprentices  at  one  time  on  pain  of  J£20^  to  be  recovered  before 
two  justices  on  the  oath  of  one  witness,  the  penalty  to  be  paid 
into  tlie  hands  of  the  master  of  the  weavers'  company,  to  be 
applied  for  the  use  of  distressed  journeymen,  and  all  apprentices, 
exceeding  the  number  of  two  to  be  discharged  (5).  The  statute 
22  Geo.  3.  c.  40.,  for  the  protection  of  the  premises  of  the 
manufacturer,  makes  it  felony  for  any  person,  whether  by  day 
or  night,  to  break  into  or  enter  by  force  any  house  or  shop,  with 
intent  to  cut  or  destroy  any  velvet,  wrought  silk,  or  silk  mixed 
with  any  other  materials,  or  other  silk  manufacture  in  the  loom, 
or  any  warp  or  shute  tools,  &c.,  prepared  or  employed  in  or  for 
the  making  thereof,  or  wilfully  and  maliciously  to  break  or 
destroy  any  tools,  tackle,  or  utensils  used  for  weaving  or  making 
any  such  velvet,  &c«,  or  other  silk  or  silk  manufacture^  without 
the  consent  of  the  owner.  (6) 

^°^'*  The  making   of  soap  is  regulated   by  several  provinons, 

which  are  principally  intended  to  secure  the  revenue  fimm 
fraud  (7)«  No  person  is  permitted  to  make  soap  withii^ 
the  limits  of  the  head  office  of  excise  in  London,  maless 
he  occupy  a  tenement  of  ^10  a  year,  and  is  assessed  to  and. 

(I)  Ante,  1  vol.520.— How im-  (7)  See  ante,  as  to  soap  in  ge- 

ported  under  the  navigation  acts,  neral^  vol.  1.  p.  834. ;  the  licence 

id.  1 79»  &c.  to  be  taken  out»  id.  838.,  remem- 

(i)  Ante,  1  vol.  539.  bering  that  the  55  Geo.  3.  c.  30.  is 

(3)  Ante,  1  vol.  589.  continued  by  59  Geo.  3.  till  1822, 

(4)  13  Sc  14  Car.  2.  c.  15.  s.  2.  id.  850.;  and  as  to  the  renewal  and 
(5)13  Geo.  3.  c.  68.  s.  7-  trausferof  licences,  id.  837»  9.;  sad 
(6)  22  Geo.  3.  c.40.  8.2.     See  as  to  the  entry  of  the  pl|Ke»fi>r 

East's  PI.  Cr.  1077.  making,  &c.,  ante,  1  vol.  840. 
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jpay^  tbe  parish  rates;   nor  dsewhere^   unless  he  id  assessed      SdAt. 

and  pays    to   ehurch  arid  poor  (1) ;    and   eVery   soapmalcet 

is  required  td  take  out  a  litetice,  to  be  renewed  anhuaNy^ 

ten  days  at  least  before  the  expiration  of  the  ^ear  (2) ;  biit 

persons  in  partnership  require  only  one  licence  for  one  house  (3). 

They  ane  also  required  to  provide  sufficient  wooden  covers  fol* 

all  coppers  and  other  utensils,  wherein  they  boil  hard  soap,  and 

this  regulation  has  been  e^ttended  to  every  kind  of  soap  (4) ; 

which  covers  are  to  be  locked  atid  sealed  down  by  the  officer 

^enever  any  soap  is  left;  in  the  same  (5) ;  and  the  funface  door, 

cover,  and  ash-hole  door  is  also  to  be  locked  and  sealed  at  all 

times,  except  when  the  same  is  at  work  (6).     Regulations  are 

also  made  for  preventing  the  use  of  any  private  conveyances  or 

pipes,  empowering  officers  to  break  up   the  ground  to  search 

for  the  same,  and  cut  them  up  if  any  found  (7);  if  not,  the 

officer  must  make  compensation  for  the  injury  done  (8).     Od 

cleansing  or  taking  soap  out  of  the  coppers,   the  makers  are 

required   to  give  notice  (9);  and    certain  spaces  of  time  are 

limited  for  completing  the  cleansing  and  taking  out  of  the  soap, 

according  to  the  kind  of  soap,  and-  the  number  of  frames  into 

which  tlie  same  is  put  (10).     Coppers  and  other  utensils  must  be 

deaiied  once  in  every  month  (11).     The  frames  used  in*  making 

hard  soap,' for  cleansing  or  putting  the  same  into  when  taken 

out  of  the  vessel  when  boiled  or  prepared,  must  be  either  square 

or  oblong  only,  and  the  bottom^  sides^  and  end  of  such  framed 

are  to  be  two  inches  thick,  and  not  more  than  forty-five  inches 

long,  nor  fifteen  inches  broad,  the  same  being  marked   and 

numbered  at  the  expense  of  the  soap-^maker  (12).     The  making 

of  yellow  or  nibttled  soap  is  regulated  by  59  Cr^;  3.-  c.  90^,  *by 

whidi  ever}'  maJcer  is  requh*ed,  as  soon  as  the  same  is  cleansed 

or  taken  out  of  tbe  vessel  in  which  it  has  been  made,  -to  add 

and  put  into  the  copper  or  vessel  all  the  fob  and    skimmings 

taken  out   of  the   same,    and   also   grease>    in  .  the   propor- 

(1)  17  Geo.  3.  c.  52.  s.  1.       '         (7)  17  Geo.  3.  c.  52.  s.  10,  11, 

(2)  40  Geo;  3.  c.  69.  schtd.  (A).     12. 
24Geo.3.  C.41.  se8S.2.s.7.,ahte;        (8)  Id.  s.  12. 

1  vol.  838.  (9)  59  Geo.  3:  c.  90,   s«  1.— 

(3)  Id.  s.  8.    Ante  1  vd.  839.  17  Geo.  3.  c.  52.  s.  14. 

(4)  32Geo.a.  C.21.  (10)  Id.  8.2.  See  also  47  Geo,*- 

(5)  5  Geo.  3.   c.  43.  s.  15.—  sess.  2.  c.  30.  s.  1 0. 

12  Geo.  3.  0.  46;  8.  7.  (11)1  Geo.  2.  c.  36.  s.  14, 15.^ 

(6)  17  Geo.  3,  c.  52.  s.  S.^     17  Geo.  3.  c.  52.  s.  14. 

24  Geo.  3.  sess.  2.  c.  48.  s.  9.—        (12)  5  Geo.  3.  e.  43.  s<  17. 
92  Qeo.  3.  c.  21 . 
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tion  of  it  Umi  one  hniidred  weight  of  grcise  for  eyerj  ton 
of  jdlovr- or  mottled  soap  which  the  oqpper  or  Teasel  diall 
be  by  the  officer  computed  to  boil  or  make^  and  immediatdy 
rt-melt  such  grease  in  the  presence  of  the  gBc^  of  excise  (1). 
No  kes  fit  for  the  making  of  soap  may  be  manufieictttred  for  sale ; 
nor  may  any  baiilla  be  grcmnd  or  pounded  for  sale ;  nor  wIm9i 
ground  or  pounded  be  sol4>  exceeding  the  weight  of  28  lbs.  of 
such  barilh  at  one  time  (8).  In  the  removal  of  soap  exceedEqg 
the  quantity  of  28  lbs.,  the  wcnrd  *^  soq>  '*  must  be  painted  or 
maiked  in  large  letters  of  at  least  two  indies  long*  on  efcry 
diesty  baakety  box,  cask,  or  package  containing  the  aame;  and 
the  same  word  must  be  painted  or  mariked  in  letters  of  at  least 
three  inches  is  leiiglh,  on  eveiy  waggon,  cart,  or  other  carrii^^e, 
carrying  more  than  28  lbs.,  in  some  conspicuous  and  open  part 
of  the  same,  unless  it  is  carried  by  a  person  being  a  known  and 
jniblic  or  common  carrier  of  goods  and  merchandise  finom  one 
part  to  another  (8).  Officers  may  inspect  the  soap  and  the  ao- 
companying  certifioate  (4).  Soap  makers  are  also  to  keep  books^ 
and  enter  therein  all  quantities  of  soap  sold  exceeding  28lbB.  (5). 
£¥eiy  barrel  of  soap  must  oontain  256  lbs.  avmrdupw;  eyery 
half  barrel  124  lbs.;  every  firkin  64  lbs.;  and  every  half-fiikia 
82  lbs.;  besides  die  we^^  or  tare  of  the  cask  (6).  Soap  makers 
must  keep  scales  and  weights,  and  assist  the  exdae  officers  in 
the  use  of  dmm  (7);  and  must  wei|^  their  materiala  for  makii^ 
soap  before  the  officer,  on  penal^  of  if  SO.  (8) 


Wool. 


The  mannfiictnre  of  wool  is  r^^uhted  m  its  varioiis  stages 
several  dUferent  statutes  (9).  Being  the  stiqpleaMnmodity  of  1 
realm>  this  article  has  bem  an  olgect  of  constant  anxiety  to  t 
legislature;  and,  in  some  instances,  the  nrovisioni  fay  wkkh  ( 


5  Geo.  3.  c.  43.  s.  3. 
59  Geo.  3.  c.  90.  s.  4. 

Id.  8. 7* 

Id.  s.  9. 

Id.  8.  8,  10. 

10  Ann.  c.  19.  s.  8. 

Id.  s.  19. 
^  ,  27  Geo.  3.  c.  31.  s.  19.  See 
Bnto,  J.  tit  Soap,  and  the  nu- 
merous statutes  there  mentioned 
resMcuog  this  article. 

(9>  See  as  to  the  importatipnof 
woollen  maoafactiirest  wool  csMb, 


and  articles  connected  thstcwidi^ 
aale,  1  vol.  519. ;  and  as  to  dw 
exportation  there<A  ante,  I  voL 
572»  &€.  hy  26  Geo.  3.  c  76.  So 
muck  of  the  14  Geo.  3.  e.  71.  and 
21  Geo.  3.  c.  37.  as  prohibited  fM 
exportation  of  wool  cards  or  stopk 
eards»  not  exceeding  in  value  4^• 
per  pair,  and  spinner's  cards»  not 
exceeding  It.  odi,  per  pair,  usav 
m  the  woollen  mam8fictnre„is  r^ 
pea)(^. 
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manufiicturer  has  been  controuled  and  regulated  have  been  con«  Wool. 
sidered,  of  late  years,  as  rather  arbitrary  than  beneficial.  By 
the  50  Geo.  5.  c.  83.  the  statutes  1  Rich.  3.  c.  S.,  5  Hen.  8. 
c.  3.^  S7  Hen.8.  c.  13.,  and  38  Hen.  8.  c.  l9.,  are  repealed* 
By  a  statute,  27  Ed.  3.  sess.  2.  c.  23.,  it  was  required  that  a 
certain  number  of  winders  of  wool  should  be  sworn,  and  that  WMng  wool, 
they  should  repair  to  the  mayor  of  the  staple  at  Westminster  for 
the  purpose  of  taking  the  oaths.  This  regulation  having  been 
fomid  inconvenient  and  expensive,  is  repealed  by  the  statute 
28-  Geo.  3.  c.  38.,  which  enacts,  that  the  justices  at  the  quarter  ^ 

sessions,  or  any  adjournment,  may  administer  to  every  person 
desirous  of  becoming  a  sworn  winder  of  wool,  and  who  shall  pro- 
duce a  certificate  under  the  hands  of  any  two  growers  of  wool^ 
testifying,  to  the  satisfaction  of  such  justices,  that  the  person  it 
properly  qualified,  an  oath  to  the  following  purport :  **  I»  A.  B.^ 
do  sweiu*,  that  I  will  truly  and  justly,  without  deceit,  wind  and 
fold  all  and  singular  the  wool  which  I  shall  take  upon  me  to 
wind  and  fold,  without  leaving  or  putting  any  clay,  lead,  stones^ 
sand,  tails,  deceitful  locks,  lamb's  wool,  or  any  other  thing, 
whereby  the  fleece  tnay  be  made  more  weighty,  to  the  deceit  and 
loss  of  the  buyer  ;  and  that  I  will  not  use  any  other  deceit,  craft, 
guile,  or  fraud,  in  the  winding  or  folding  of  any  such  aforesaid 
wooL  So  help  me  God.''  An  entry  of  administering  the  oadi 
is  ftiade  in  the  records  of  the  sessions,  and  a  certificate  delivered 
by  the  derk  of  the  peace  to  the  person  sworn  (1).  But  the  act 
does  not  extend  to  prevent  any  one  from  emplojring  a  person  in 
winding  wool,  although  he  has  not  taken  the  oaths  «fter  this 
fidanner  (2).  So  to  prevent  finuds  in  the  winding  of  wool,  it  Ss 
provided,  that  no  person  shall  wind  any  fleece  not  sufficiently 
washed,  except  in  counties  where  they  do  not  use  to  wash  sheep* 
tiot  shall  wind  with  any  fleece,  clay,  lead,  stones,  sand,  tails,  de- 
eeitflil  locks,  cot,  cal^  couber,  lamb's  wool,  or  any  other  thing 
whereby  the  fleece  may  be  the  more  weighty,  to  the  deceit  and 
loss  of  the  buyer  (except  where  fleeces  are  sold  by  number,  and 
not  by  weight),  on  pain  that  the  seller  shall  forfeit  6d.  a  fleece  • 
half  to  the  king,  and  half  to  him  that  shall  sue  (3).  But  as 
prosecutions  were  not  frequent  under  this  act,  by  reason  of  the  ^ 
penalty  being  but  small,  one  moiety  of  it  going  to  the  king,  and  the 
great  expence  attending  the  recovery  of  it,  it  was  enacted  by  the 
statute  28  Geo.  S^c  38.>  that  every  person  oflbnding  against  the 

(1)  28  Geo.  3.  c.  38.  s.  85.  (3)  23  Hen.  8.  c.  17. 

(2)  Id.  8. 80. 
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Sbrvants  IK    constable  where  sadi  person  or  witneas  shall  reside,  leqniriiig 
rAiTicotAR.     IjJ^  ^  appear  in  order  to  be  examined  and  give  evidaiop,  but 

such  person,  at  the  time  of  his  request,  shall  enter  into  reoqg-- 
nizance,  with  or  without  surety,  as  the  justices  shall  please^  &r 
his  appearance  at  the  time,  or  for  want  of  such  recognizance^ 
shall  be  committed  until  such  time  appointed  (1).  When  a 
person  shall  be  convicted  of  a  misdemeanour  in  dther  of  the 
two  cases  aforegoing,  the  justices  may  cause  the  materials  so 
found  or  seized,  to  be  deposited  with  the  churchwardens  oc 
overseers,  or  in  any  other  convenient  place,  for  any  time  not 
exceeding  thirty  days,  and  in  the  meantime  shall  order  the 
churchwardens  and  overseers,  or  one  of  them,  to  advertise  the 
same  in  some  newspaper  usually  circulated  there,  or  otherwise  to 
cause  notice  to  be  given  by  some  public  cryer,  and  by  fixing 
such  notice  on  the  church  or  chapel  door,  that  those  who  have 
lost  such  materials,  or  any  reputable  person  on  their  behalf, 
may  come  and  claim  the  same,  and  if  any  person  can  prove 
them  to  be  his,  the  justices  shall  order  them  to  be  restored  to 
the  owner,  he  paying  the  charges  of  removing,  depositing^  and 
giving  notice.  But  if  before  the  end  of  thirty  days  no  perscHi 
shall  come  and  prove  his  property,  the  justices  shall  order  the 
same  to  be  sold,  and,  af^er  deducting  such  charges  as  afore- 
said, together  with  the  charges  of  sale,  one  moie^  of  the 
money  arising  from  such  sale  shall  be  given  to  the  penon 
apprehending  or  prosecuting,  and  the  other  moiety  eidier  to 
the  poor  where  the  conviction  shall  be,  or  to  such  public  charity 
as  the  justices  convicting  shall  appoint,  and  the  offender  shall 
forfeit  for  the  first  offence  j620,for  the  second  offence  ^30,  and  tor 
every  subsequent  offence  ^^40.  All  which  said  respective  for- 
feitures shall  be  levied  by  distress,  and  distributed  half  to  the 
informer,  and  half  to  the  poor  where  the  conviction  shall  be,  or 
to  such  public  charity  as  the  justices  convicting  shall  appoint; 
if  no  sufficient  distress  can  be  found,  the  said  justices  shall  com- 
mit the  offender  to  the  common  gaol,  or  other  prison,  or  house 
of  correction,  for  one  month  for  the  first  offence,  for  two  months 
for  the  second  offence,  and  for  six  months  for  every  subsequent 
Dyeing  without  offeuce  (2).  If  any  person  hired,  retained,  or  employed  as  a 
conientof owner,  journeyman  dyer,  servant,  or  apprentice,  in  the  dyeing  of  any 

felt  or  hat,  or  any  woollen,  linen,  fustian,  cotton,  leather^  fiir,  ffax, 
mohair,  of  silk  materials,  shall,  without  consent  of  the  master  or 


(1)  \7  Geo.  3.  c.  56.  s.  12.  (2)  id.  s.  13. 
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pecacm  kki^gf  itc.,  dye  any  of  the  same^  whether  wrought  or  un-  Servants  in 
wroiight,  or  without  consent  i^hall  wilfully  receive  any  such  for  '**"^"'-*'*- 
the  purpose  of  dyeing  the  same,  whether  dyed  or  prepared  for 
dyeing,  or  shall  offer  any  such  materials  to  any  such  journey* 
iHao,  &c.  for  such  purpose^  he  shall,  on  conviction  on  the  oath 
of  one  witness  before  two  justices,  for  the  first  offence  forfeit 
10s«,   for   the  second  offence  20s.,  and  for  every  subsequent 
(^nce  40s. ;  or  if  any  person  shall  procure  any  such  materials 
to  be  dyed  by   any  person  so  hired,  &c.,  as  such  journey'* 
man,  &c.^  without  consent  of  the  master  or  employer,  he 
shall  forfeit  for  the  first  olfence  5s.,  for  the  second  offence 
SOs.,  and  for  every  subsequent  offence  ^4,  to  be  recovered 
as  aforesaid  before  two  justices  on  the  oath  of  one  witness, 
to  the  use  of  the  informer;  and  in  case  of  nonpayment  on 
conviction,  the  offender  to  be  conmiitted  to  the  common  gaol 
or  house  of  correction  for  any  time  not  exceeding  one  month  (1). 
By  the  14  Geo.  3.  c.  44.  s.  1.  so  much  of  the  22  Geo.  2.  c  27*  f^im  nelii^ 
as  relates  to  the  punishment  for  reeling  fiilse  and  short  yam  is  ^  y*n>- 
repealed ;  and,  by  s.  2.,  if  any  person  shall  reel  false  or  short  yam,  * 

and  shall  be  thereof  .convicted  by  the  oath  of  the  owner  of  the 
yarn,  or*  of  one  witness,  or  by  confession  before  one  justice 
where  the  offence  was  committed,  or  the  offender  shall  reside, 
he  shall  for  the  first  offence  forfeit  not  exceeding  20s.  nor  less 
than  58.,  for  the  second  o£Fence  not  exceeding  ^S  nor  less  than 
40s.,  and  for  the  third  and  every  other  ofience  it  shall  be  lawful 
for  the  justice  to  commit  him  to  the  house  of  correction  or  other 
public  prison,  there  to  be  kept  to  hard  labour  for  one  calendar 
month,  and  also  to  order  him  to  be  once  publicly  whipped  at 
the  market  town  nearest  to  the  place  where  the  offence  was 
committed  on  a  market  day,  aU  which  forfeitures  shall  go  to  the 
party  grieved  (2).  A  form  of  conviction  is  given  by  the  act^ 
which  conviction  is  to  be  written  on  parchment,  and  filed  at  the 
next  sessions  (3).  If  any  person  so  convicted  shall  be  desirous 
of  appealing  to  the  next  sessions,  he  may,  at  the  time  of  the  con- 
viction enter  into  recognizance  conditioned  to  tiy  such  appeal^ 
abide  the  order  of  and  pay  such  costs  as  shall  be  adjudged  by 
the  justices  at  such  sessions.  And  the  justices  there  shall  take 
cognizance  of  the  appeal,  and  may  afiirm  such  conviction,  and 
award  such  costs  as  they  shall  think  proper;  and  if  not  paid  ac- 
cording to  the  order  of  the  said  justices,  such  costs  may  be 


(1)  17  Geo.  3.  c.56.  s.  17.  (3)  Id,  s.  3. 

(2)  14  Geo.  3.  c.  44.  8.2. 
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Wool,  CL<)T|fi  fyctute^  which  created  several   penaltief  lor  oertain  (Aooca 

therein  specified,  gave  an  appeal  by  sect  6«  to  the  sessions^  but 
enacted,  that  neither  the  order  of  sessions^  nor  the  prooeediiqgi 
of  the  justices  out  of  sessions,  should  be  removed  by  certiorari. 
The  8th  section  of  that  act  directs,  that  any  person  who  shall 
be  convicted  of  buying  ends  of  yam,  before  one  justice,  shall  be 
deemed  an  incorrigible  rogue,  in  the  manner  directed  by  the 
)2  Ann.  st.  2.  c  23.    After  paasing  this  latter  act,  the  12  Amu 
was  repealed  by  the  IS  Geo.  2*  c.  24«,  which  was  itself  repealed 
by  the  17  Geo.  2.  c.  5.    The  4th  section  of  this  last  statute  de- 
clares, that  all  end  gatherers  offending  against  the  13  Geo.  !• 
c.  23.  shall  be  deemed  incorrigible  rogues  within  the  meanmg 
of  the  act;  and  the  8  th  section  enables  the  justice  at  the  next 
sessions  to  order  incorrigible  rogues  to  be  kept  in  prison  fiir  anj 
time  not  exceeding  two  years,  nor  less  than  six  months  from  the 
sessions ;  and  this  act  does  not  take  away  the  certiorari.   In  sap* 
port  of  the  rule,  it  was  insisted,  that  all  proceedings  svb»»« 
quently  to  the  conviction  before  the  justice,  were  under  the 
17  Geo.  2.,  which  did  not  take  away  the  certiorari,  and  the  pro- 
vision in  13  Geo,  1.  which  says,  the  proceedings  under  that  act 
shall  not  be  removed  by  certiorari,  cannot  be  incorporated  in 
the  latter  act,  for  express  words  only  can  take  away  a  certiocari, 
whereas  if  it  were  decided  >  that  the  certiorari  was  taken  away 
by  the  17  Geo.  2.,  which  expressly  notices  ofiences  against  the 
13  Geo.  1.,  but  is  silent  respecting  the  certiorari,  it  would  be 
taking  away  a  certiorari  \>y  implication.  Qn  the  other  side  it  was 
insisted  that  the  17  Greo.  2.  c.  5.  only  increased  the  piiaishmeDly 
and  that  the  provision  of  the  13  Geo.  1,  respecting  the  certio- 
rari applied  both  to  the  17  Geo.  2,  and  the  12  Ann.  st  2.  c  99., 
and  that  if  the  argument  urged  in  support  of  the  rule  were  enti- 
tled to  any  freight,  it  would  go  to  the  length  of  saying,  that  ae 
-  certiorari  could  be  taken  away,  bnt  by  the  same  act  of  parlia^ 
ment  that  inflicts  the  punishment.    Lord  Kenyon,  C.  J.,  said 
that  the  court  were  of  opinion,  that  in  the  proceedings,  as  &r 
as  they  were  under  the  17  Geo.  2.  c.  5,  the  certiorari  was  not 
taken  away;  hut  that  they  were  dearly  of  c^unim,  that  it  was 
on  the  order  of  the  magistrate  under  the  statute  IS  Geo.  1,  c  23, 
They  therefore  made  the  nde  absolute,  for  a  certiorari  to  re- 
move the  order  of  sessions  only  (1).    The  stat.  4  Edw.  4w  a  1. 
requires  that  every/ttUfr*  in  his  craft  and  occtqpation  of  fidlmg^ 
rowing,  or  tayselling  cloth,  shall  use  taysdb  a^d  no  car^  de- 


(1)  R^x  V.  Twett,  ?  T.  R.  735, 
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ceitfiilly  impairitig  the  clotfa,  on  pain  of  yielding  double  damages,  ^oovrCLoru, 

to  the  party  grieved ;  and  every  justice  of  the  peace^  mayor, 

master  waiden,  bailifl^  portreeve,  constable  of  hundred,  and 

steward  of  leet,  in  their  respective  liberties,  may  hear  and  deter* 

mine  the  same,  and  commit  the  offender  to  the  next  gaol,  until 

payment     Any  person  not  grieved,  is  also  at  liberty  to  lay  the 

infermotion,  in  which  case  the  offender  shall  forfeit  to  the  king^ 

or  to  such  person  as  shall  be  entitled  to  fines  or  amercements 

within  their  jurisdiction,  8s.  ^.,  and  they  may  make  process 

against  the  party,  in  like  manner  as  justices  of  the  peace  may 

do,  ibr  sureties  of  the  peace,  without  any  fee  to  be  taken  for 

die  execution  of  their  offices  in  this  behalf  (1).      As  to  the 

searching  of  cloth,   and  to  the  length,   breadth,   and  weight 

thereof,  the  early  statutes  were  very  numerous,  but  they  are 

repealed  by  the  statute  4*9  Geo.  3.  c.  109.     The  yard  for  mea* 

suring  such  cloth  consists  of  a  standard  yard,  and  the  breadth 

of  a  man's  thumb  beside,  or  37  inches  in  the  whole.  (2) 

'  To  encourage  the  dressing  and  dyeing  of  doth,  the  statute  Dreeing  snd 
6Anne^  c.  8.  provides,  that  no  person  shall  export  any  white  <iy^'°8cloth(3). 
woollen  broad  cloth,  until  he  has  paid  a  duty  of  5s.  for  every  such 
doth,  on  pain  of  forfeiting  the  same,  or  the  value  thereof;  half  to 
the  king,  and  half  to  the  informer  (4).  By  the  28  Geo.  3.  c.  I5.y 
which  repeals  the  13  Geo.  1.  c.  24.,  it  is  enacted,  that  if  any 
person  shall  dye  any  woollen  goods  for  mather  blacks,  not 
being  first  dyed  throughout  with  woad  and  indigo^  he  shall  for- 
feit for  every  piece  of  long  Booking  bays^  containing  70  yards  or 
upwards,  jB5  ;  of  Colchester  bays,  or  short  bays,  containii^  55 
yards  or  upwards,  50s. ;  for  every  piece  of  other  wooUen  goods^ 
6d*  a  yard.  And  if  any  person  shall  dye  any  woollen  cloth  for 
woaded  blacky  the  same  not  being  woaded  throughout^  he  shall 
forfeit  2s.  a  yard  (5).  And  all  doths,  bays,  and  other  woollen 
goods,  truly  mathered  black,  shall  be  marked  with  a  red  rose  and 

■     ■■  '  I'll  ■■     ■■         I  11  I  I        .     .      ■    I  I.        ■  ll^i^— I      IM  II  . ^    M   — 

(1)4  fidw.  4.  c.  1  •  See  ante,  1  vol.  Dyeing.    And  as  to  its  introdtie- 

572,  3,  and  id.  note  (3)t  as  to  the  tion  into  England,  see  also  8  Hume» 

exportation  of  f uller*s  «artb  or  cloth  Hist.  329. 

befere  fulling.  (4)  See  also  28  Geo.  3.  c.  33^ 

(2)  Vide  Stat.  1  Geo.  1.  st.  2.  s.  11.;  and  as  to  dyeiDg-drugs  im« 
c.  15«  s*  3.  and  other  acts.  ported,  see  ante  1  vol.  540. 

(3)  As  to  the  various  methods  (5)  23  Geo.  3.  c.  15.  s.  1  &2. 
and  uses  of  dyeing,  and  the  laws  See  the  old  stat.  13  Geo.  1.  c.  24. 
with  regard  to  dyers  In  JFhioce  and  and  23  Biiz.  c.  9.  Postlethw. 
in  Spain,  and  anciently  in  England,  Diet.  Com.  tit.  Dyeing. 

see  Postlethw.  Diet.    Com.    tit, 


4i86  The  Law  affecting  [Ch.  IS- 

Wqol,  Cloth^  a  blue  rose,  and  when  truly  woaded  black  shall  be  mariLcd  with  a 
^^^'  blue  rose  only,  and  if  any  person  shall  counterfeit  or  forge  any  of 

the  said  marks,  or  shall  dye,  stain,  imprint,  or  affix  any  sock 
mark  to  or  upon  any  such  woollen  cloths  falsely  and  deceitftdly 
dyed,  as  or  for  mathered  or  woaded  blacks,  he  shall  ioi  kit  j^4> 
for  every  piece  of  such  woollen  goods  upon  which  such  mark 
shall  be  so  stained,  &c.  (1).  And  if  any  person  shall  use  any 
logwood,  or  logwood  liquor,  in  dyeing  any  woollen  goods  blue,  he 
shall  forfeit  £20  for  each  piece  (2).  Logwood,  or  as  it  is  some* 
times  called  blockwood,  which  had  been,  previously  prohibited, 
was  allowed  to  be  imported  for  the  purposes  of  dyeing,  by  the 
statute  13&  14*  Car.  2.  c.  11.  s.26.  Searchers  are  to  be  ap- 
pointed and  sworn  by  the  dyer's  company  in  London,  at  dyers 
hall,  or  out  of  the  limits  assigned  to  the  company,  by  the  jus- 
tices at  sessions  (3) ;  and  if  any  person  shall  oppose,  obstruct, 
hinder,  or  prevent  any  searcher,  he  shall  forfeit  j£l0(4).  The 
searchers  may  search  all  shops,  warehouses,  workhouses,  and 
tenter-grounds,  or  drying  places,  of  all  persons  using  or  exer- 
cising the  trade  of  dyeing  of  cloths,  bays,  or  other  woollen 
goods ;  and  also  of  every  person  concerned  in  the  dyeing,  drying, 
or  packing  of  any  such  cloths,  &c. ;  and  also  all  public  ware- 
houses, and  other  public  places  where  any  cloths,  &c.  packed 
up  for  exportation  shall  be  deposited ;  and  every  such  searcher 
may,  at  all  seasonable  times  in  the  day-time,  enter  into  any  such 
shop,  Sec.  and  examine  all  or  any  woollen  goods  dyed  black  or 
blue,  whether  packed  or  unpacked ;  and  also  cut  and  take  away 
a  pattern  or  sample  from  either  end  of  every  such  piece  of  woollen 
goods,  as  he  shall  think  proper,  for  the  purpose  of  trying  and 
proving  the  same;  such  searcher  taking  to  his  assistance  a 
constable  or  other  peace  officer  of  the,  parish  or  place,  where- 
in such  shop,  &c.  shall  be;  and  every  such  constable  or  other 
officer  shall  aid  or  assist  such  searcher  in  the  execution  of  this 
act,  whenever  application  shall  be  made  to  him  for  that  pur- 
pose (5).  Prosecutions  for  offences  against  this  act  shall  be 
commenced  within  40  days.  And  by  section  15,  the  penalties 
and  forfeitures  exceeding  £5  shall  be  recovered  in  the  courts 
at  Westminster ;  those  not  exceeding  £5  shall  be  recovered 
before  one  justice,  which  justice  shall,  on  proof  of  the  oflence 
by  confession  or  oath  of  one  witness,  levy  the  penalty  by  distress. 


(1)  23  Geo,  3.  c.  15.  s.  3.  (4)  Id.  s.  12. 

(2)  Id.  8.4.  (6)  Id.s.5, 

(3)  Id.  8.5,  6,  7,8,9,10,11. 
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ftud  sale;    if  sufficient  distress  cannot  be  found,  and  the  penal-'  Wool,  Cloth, 
ties  and  forfeitures  be  not  immediately  paid,  the  offender'  shall 
be  committed  to  the  house  of  correction,  there  to  be  kept  to  hard 
labour  not  exceeding  three  months.     The  said  penalties,  if  in 
I^ndon  or  within  ten  miles  thereof,  shall  go  half  to  the  informer, 
and  half  in  such  manner  as  the  persons  attending  any  meeting  to 
be  holden  fer  the  appointment  of  searchers  within  such  limits 
shall   appoint;  and   the  whole  of  all  other  penalties  and  for- 
feitures recovered  by  virtue  of  this  act,  shall  go  the  informer 
and   prosecutor.    If  any  person   is   aggrieved  by  a   justice's 
order,   he  may  appeal   to  the   next   general   quarter  sessions, 
giving  reasonable  and  sufficient   notice  of  such  appeal  to  the 
prosecutor,   the    determination   of   the   sessions    to    be  final, 
the  justices  there  to  allow  reasonable  costs  to  either  party,  to  be 
levied  and  paid  in  such  manner  as  is  usual  in  other  cases  of 
appeal  from  orders  of  justices  to  the  general  quarter  sessions  (1). 
At  common  law,  to  assist  a  dyer  in  the  recovery  of  the  price  of  Lienofdyen. 
his  work,  he  has  a  lien  upon  the  goods  delivered  to  him,  which 
extends,  according  to  the  later  authorities,  to  cover  the  general 
balance  due  from  the  person  employing  him,  and  not  merely 
the  sum  due  in  respect  of  the  particulai^  goods  detained  (2).    But 
whether  such  a  general  lien  exists  or  not  at  common  law,  it  may 
be  set  up  by  agreement  between  the  parties ;  and,,  therefore, 
where  at  a  meeting  of  the  dyers,  dressers,  whisters,  printers,  and 
calenderers    of  Manchester  and  the  neighbourhood,  held    at 
Manchester  in  April  1788,  certain  resolutions  were  adopted,  in 
writing,  signed,  sealed,  and  delivered  by  the  defendant,  among 
other  persons,   stating,   that  <<  whereas  a  doubt    had  arisen, 
whether  dyers,  dressers,  bleachers,  iirinters,  or  calenderers,  had 
a  right  to  detain  goods  delivered  to  them,  not'  only  till  payment 
were  made  for  the  work  and  labour  performed  upon  the  parti- 
cular goods  detained,  but  also  for  work  and  labour  of  the  same 
kind  performed  upon  goods  already  delivered  out  of  the  pos-* 
session  of  such  dyers,  &c.  they  the  undermentioned  persons, 
being  either  dyers,  dressers,  &c.,  thereby  gave  public  notice, 
that  they  would  never  thenceforward  take  into  their  possession 
any  goods  to  be  dyed,  dressed,  bleached,  &c.  unless  under  ex- 


(1)  23  Geo. 3.  C.I 5.  s.  14,  523,  argued;    but  see  Green   v. 

(2)  Saville  v.  Barchard,  4  Esp.  Farmer,  1  Bla.  Rep.  651.  4  Burr. 
Jlep.  53.  Humphreys  v.  Pad:ridge,  Rep.  2214,  &c.  Clare  v.  Water- 
2  Mont.  Blaw.  J  86,  note  5  P.  house,  6  East,  523,  note,  and 
Olive  v.  Smith,  5  Taunt.  60.  as  to  Fullere?,  see  Sweet  v.  Pype. 
Jlushforth    V.    Hadfielct    6  East,  1  East,  4. 
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Wool.,  Clotb,  pi^M  conditioii  that  the  goods  to  ddiyered  to  them  shodld  not 

only  be  Bulgect  to  the  debt  due  for  the  work  and  labour  per- 
formed upon  them,  but  also  for  the  general  balance  due  from 
the  persons  employing  them  for  work  and  labour  of  the  same 
kind,  performed  upon  goods  which  they  had  already  delivered  out 
of  their  possession."  Such  resolutions  were  held  to  be  lawfol^ 
and  not  liable  to  objection  as  a  combination  to  alter  the  course  of 
trade;  and  a  person  to  whose  knowledge  the  resolutions  came^  and 
who  afterwards  delivered  goods  to  one  of  the  bleachers,  was  held 
to  have  assented  to  the  terms  of  them,  and  could  not  claim  bade 
the  goods  without  paying  the  balance  of  his  general  account.  (1) 

Yorkshire.  In  the  west  riding  of  Yorkshircj  there  are  a  great  many 

large  mills^  called  scribbling  and  carding  mills,  which  are 
filled  with  machinery  for  performing  that  process  towards 
the  making  of  doth,  which  the  wool  undergoes  between  the 
time  of  its  coming  out  of  the  wool-stapler's  hands  and  its 
being  delivered  to  the  weaver.  The  work  done  at  these  mills 
is  called  teasing,  scribbling^  carding,  and  stubbing:  teasing^  or 
(as  it  is  sometimes  called)  wooleying,  is  done  upon  a  large  cy* 
lindrical  machine,  which  has  a  number  of  iron  hooks  on  the 
outside ;  and  being  kept  in  a  quick  rotatory  motion,  catohes  the 
wooli  which  is  brought  to  a  proper  distance^  and  drags  it  to 
pieces*  Scribbling  is  next,  which  is  done  by  a  machine  ccm* 
taining  a  number  of  rollers  covered  with  cards,  that  run  nearly 
in  contact  with  each  other,  and  the  wool  going  between  them, 
gets  a  second'  dressing.  Carding  is  similar  to  scribbling ;  the 
wool  gets  further  dressed,  and  comes  out  of  the  machine  in  long 
rolls,  which  are  pieced  together  by  children,  and  afterwards  go 
to  be  stubbed,  which  is  nothing  more  than  spinning  them  smaller 
in  a  billy,  an  instrument  which  contains  a  number  of  qpiiidles 
turned  by  the  hand,  and  is  then  ready  for  the  weaver.  In  this 
process^  a  great  number  of  hands  are  employed  in  the  mills ;  aa 
many,  if  not  more  than  were  employed  under  the  old  system ;  but 
a  vast  deal  more  work  is  done  in  the  same  time.  Formerly,  the 
whole  work  which  is  now  performed  at  the  milb  was  done  at 
the  weaver's  house ;  the  scribbling  was  done  by  the  hand  upon 
a  scribbling  box  covered  with  a  coarse  card ;  the  carding  was 
performed  on  a  similar  instrument,  but  less,  and  with  finer 
cards ;  and  the  wool  was  afterwards  qpun  upon  a  ungle  s[Hndle 
turned  by  the  hand.     By  the  1 1  Geo.  2.  c.  38.  the  justices  at 


(1)  ]IUrkliam  v.  Shancross,   6    7.  50.  498. 
Teim.  Rep.  14.  3  Bos.  &  P.  42—6. 


Ch.  1&]  Mamifactwres.  409 

the  Easter  tenioiifli  j^mtlj,  for  tbe  w«sl  riding  of  the  countir  Wool,  clot9» 
of  York,  ghall  appoint  searchersy  Buch  as  have  served  apprentiee-  *^ 
ships  to  the  trade  of  making  narrow  doth,  or  have  exercised  Yotfcdw 
auch  trade  three  year%  and  appoint  them  salaries,  who  shall  be  ''"^***^ 
sworn  before  a  jnsdoe,  well  and  truly  to  eKecute  the  office  of 
searching  soch  narrow  woollen  doth ;  and  in  the  case  of  the  death 
or  sickness,  or  other  disability  of  a  searcher,  one  justice  living 
near  may  appoint  another  till  the  next  sessions,  to  be  there  con* 
firmed,  or  another  appointed  (1) ;  which  doth  may  be  made  of 
what  length  and  breadth  the  maker  diall  think  fit  (2).  In  the  Name  to  be 
head  <^  every  piece  of  narrow  woollen  doth,  the  maker  shaU  ^^tn^bol^ 
weave  or  set  the  first  letters  of  his  name^  on  pain,  on  conviction  ^*^^]'^  "^ 
in  one  month,  of  fer£»ting  SOs. ;  the  same  shall  be  measured, 
.when  wet,  at  the  mill,  both  by  the  milhnan  and  the  searcher, 
who  shall  measure  it  down  the  middle  tar  the  length,  and  within 
the  lists  fixr  the  breadth  (3).  The  millmaa  shall  rivet  at  one 
end  a  seal  of  lead,  to  be  fiumisbed  by  the  dothier,  and  shall 
stamp  his  own  naOM  thereon  at  length,  and  the  length  and 
breadth  in  figures;  the  searcher  shall  also  affix  a  seal  of  lead  at 
Ae  other  end  with  his  name,  with  the  length  and  breadth  in 
like  manner;  and  they  shall  both  keqp  book^  wherein  they 
ahall  enter  the  day  and  year  when  milled,  the  name  and  place 
of  abode  of  the  owner,  and  the  length  and  breadth^  and  shall 
aofir  the  buyer  to  inspect  the  same  (4).  The  miller  or  searcher 
oflending  herein  shall,  on  conviction  in  eight  days  after  the  doth 
is  removed  from  the  miU,  forfeit  J^S  (5).  If  any  person  shall 
takm  cS^  alter,  obliterate^  counterfeit^  or  cut  off  the  seal  or 
figures^  or  letters^  before  it  be  sold  or  cut  by  the  retailer,  he 
ahall  (on  conviction  in  one  month)  forfeit  Ms.  (6)  A  sum  not 
exceeding  Sd.  for  every  such  narrow  doth  (to  be  ascertained 
by  the  justices  at  their  Easter  sessions)  shall  be  paid  by  the 
owner,  before  it  is  carried  to  the  mill,  to  such  persons  as  the 
jusdees  at  Easter  sessions  ahall  ^pomt,  to  pay  the  searchers* 
salaries  and  other  expenses  of  the  act;  and  the  millman,  or 
owner  and  occupier  of  the  fuUing-mill>  or  the  searcher,  or 
such  other  person  so  appointed,  may  detain  the  doth  at 
the  mill  till  paid,  and  if  not  paid  in  eight  days  after  demand, 
the  person  appointed  to  receive  the  money  may  sdl  the  same^ 


(1) 

1 1  Geo.  2. 

C.28. 

8.3, 

4. 

(4) 

8.1. 

2. 

(2) 

1. 13. 

(5) 

S.2. 

11. 

(3) 

8.1,2. 

(6) 

8.7. 
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Wool,  CtoTH,  and  detain  the  OKMiey^  rendering  the 'orerplns  on  demand  (1]« 

And  the  maker  or  owner  shall  measure  the  cloth  when  .brought 
from  the  null,  before  it  is  set  on  the  tenter,  and  if  it  is-  leas 
than  the  stampi  or  by  lying  wet  in  an  improper  season  for 
drying,  is  become  less,  he  shall  carry  it  to  the  miilman  and 
searcher,  to  be  remeasured  and  restamped,  on  pain  of  forfeit* 

How  much  to  be  ing  5g,  on  oonviction,  in  one  month  after  tlie  offence  (^)«  The 

■tretched.  ^-  ,  •     i     •  i  • 

maker  or  owner  may  stretch  the  same  one  inch  m  a  yard  la 
length,  and  two  inches  in  every  three  quarters  in  In'eadth,  and 
so  in  prc^rtion ;  but  if  any^  maker,  buyer,  owner,  dresser,  or 
dealer  in  such  cloth  stretch  it  further,  he  shall  forfeit  for  the 
first  half  yard  in  length,   or^  first  inch  in  breadth   so   over* 
stretched,  lOs.,  and  for  every  other  half-yard  in  length  or  half 
inch  in  breadth  20s«  (5)*      The  conviction  to  be  before  one 
justice,    not  being  a  dealer  in  cloth,    or  in  buying  or  selling 
the  same,  on  oath  of  one  witness,  reasonable  notice  being  first 
^ven  to  the  person  accused  (4).     The  forfeitures  (if  not  paid 
in  ten  days  after  conviction,  notice  thereof  being  giv^i  at  the 
ofiender's  last  place  of  abode,  or  dwelling-house^  and  if  heshalf 
not  appeal),  to  be  levied  by  the  constable  where  the  offender 
inhabits,  by  warrant  of  a  justice,  not  being  a  dealer  in  wooUen 
cloth,  by  distress,  rendering  the  overplus,  on  demand,  charges 
of  distress  and  sale  being  first  deducted,  to  be  distributed  (after 
deducting  the  charges  of  conviction)  half  to  the  informer,  and 
half  to  the  treasurer,  for  the  expenses  of  carrying  the  act  into 
execution ;  for  want  of  distress  to  be  committed  to  the  house 
of  correction  to  hard  labour  for  one  month  (5).'    Persons  ag- 
grieved by  any  order  or  warrant  upon  any  conviction,  by  any 
justice  or  justices,  may  appeal  to  the  next  quarter  sessions,  to 
be  held  after  fourteen  days  from  the  conviction,  giving  ten  days 
notice  to  the  informer;  and  the  justices  there  may,  on  confirm* 
ing  or  disannulling  the  orders  or  proceedings  of  the  justice  or 
justices,  award  costs  (6).    By  the  5  Geo.  d.  c.  51 .  (which  extends* 
to  all  woollen  cloth  made  in  the  west   riding,    except  such 
narrows  as  are  provided  for  by  tlie  1 1  Geo.  2.  c.  28. );  and  by  the 
6  Geo.  8.  c.  23.  (which  extends  to  all  such  woollen  goods,  ex- 
cept as  before  excepted,  and  except  such  woollen  goods  as  are. 
made  for  blanketing,  and  striped  .dufieled  blankets,)  it  is  enacted. 


(1)  1 1  Geo.  2.  c.  28.  s.  8, 9. 

(4)  8.  10. 

(2)  S.5.  11. 

(5)  s.  10. 

(3)  a.  6. 

(6)  8.  12. 
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« 

that  tho  justices  tor  the  said  west  riduig,  not  being  d^alefs  in  Wool,  Cloth, 
M'QoUen  cloth,  dor  occupiers  of  any  fulling  mill,  shall,  at  the 
Bradford  midsummer  sessions,  yearly  appoint  so  many  men  as 
they  shall  think  proper,  (having  been  brought  up  in  the  manu- 
&cture  of  woollen  cloth  in  the  said  riding,  and  under  60  years 
of  age,)  to  be  searchers  and  measurers  of  doth  at  the  fulling  miUs, 
and  allow  them  salaries  (1).    They  shall  also  appoint  inspectors,  inspecton  of 
not  exceeding  twelve  in  number,  of  broad  woollen  cloths,  nuid  Yorkshire  doth. 
of  the  workshops,  tenter-grounds,  and  warehouses,  with- salaries 
not  less  than  ^20  a  year  (2),  and  also  supervisors  (not  ex- 
ceeding four  in  number)  of  the  conduct-  and  behaviour  both  of 
the  searchers  and  inspectors,  with  salaries  not  less  than  j640.a 
year,  and  j^lO  more  if  their  duty- require  them  to  keep  a  horse, 
all  oi  whom  are  to  be  sworn  before  they  enter  in  their  office  (S); 
They  shall  also  give  bond  to  the  treasurer,  with  a  surety  in  the 
penalty  o(  ^50,  duly  to  account  for  and  pay  the  money  by 
them  respectively  to  be  received  in  the  execution  of  their  of*- 
fice  (4)«     But  if  any  of  the  officers  so  appointed  shall  keq>a  ForfeituTeof 
public  house  for  selling  ale,' beer,  or  other  liquors,  or  be  con-  aiehoi^,ormU^ 
cemed  in  the  making,  bujring,  or  selling  any  wool,  woollen  conduct. 
manufactures,  or  goods  commonly[made  use  of  in  dyeing,,  or  be 
guilty  of  any  misbehaviour  or  neglect  of  du^  in'  his  office,  and 
shall  be  convicted  thereof,  by  the  oath  of  one  witness  before  two 
justices,  the  justices  at  the  next  sessions  after  such  conviction, 
on  producing  the  same,  or  due  proof  thereof,  may  discharge 
such  officer,    and  appoint  another  in  his  room  (5).      If  any 
of  the  said   officers  should  die  or  be  displaced,    or  become 
incapable  by  sickness  or  other  accident  within  the  y^r,  one 
justice  near  the  place  may  i^point  another  till  next  Easter 
sessions,  to  be  there  confirmed,  or  another  put  in  his  place,  or 
during  such  sickness  or  incapacity  (6).     The  maker  of  cloth  Clothier  to 
shall  weave  or  sew  into  <the  head  of  every  piece  by  him  made^ 
his  name  and  place  of  abode,  either  in  distinct  letters  or  words, 
or  in  some  common  or  known  abbreviations  (7).     The  owner  Price  of  mUUin;. 
shall  pay  to  the  miller,  at  the  fulling  mill,  for  every  yard  of  doth 
exceeding  fifty-eight  yards,  whether  in  one  cloth  or  two  short 
cloths,  or  ends,  which  shall  be  milled  in  one  stock  at  one  time, 
■" -  ■  ..  ^». . ..     <    ■       ..   ■ . II    

(1)  5   Geo.  3.    c.  51.    s.  2.        (5)  Id.  s.  17. 

6  Geo.  3.  c.  23.  s.  1 18.  (6)  5  Geo.  3.  c  51.  s.  10. 

(2)  5  Geo.  3.  c.  51.  s.  7.  (7)  Id.  s.  18.  See  also  6Geo.  3. 

(3)  Id.  c.  23.  s.  13.                .      . 
(^)  6  Geo.  3.  c.  23.  i.  9. 
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Wool,  Cloth,  im  lujfpeiuiy  extra  over  and  abore  the  usual  price  lor  milUag 

a  stoekfiil  of  fifty-eight  yards  (1).  All  disputes  between  dothien 
JutticM  to  deter-  ""^  niillers  relating  to  the  wages  for  fullingi  mOlingi  or  scourii^y 
mine.  shall,  if  such  miller  desire  it,  and  the  matter  in  dispute  do  not 

exceed  40s.,  be  determined  by  one  justice,  not  being  a  trader  or 
dealer  in  wodlen  manu&cture,  fanner  or  occupier  of  a  fiilling 
mill^  who  may  on  complaint  summon  the  parties,  adjudge 
damages,  and  gire  costs  not  exceeding  10s.,  and  levy  the  same 
by  distren  ^  no^  P*id  i^^  ten  days  (8).  The  seardiers  shaH 
at  the  fiilling  mills  measure  the, cloths  and  ends  or  half  ends 
there  milled,  within  six  and  not  sooner  than  fbur  hours  after  die 
same  shall  have  been  streamed  or  washed  in  the  grit  or  mil 
stream*  and  if  the  same  same  shall  not  be  streamed  or  washed, 
then  within  four  hours  af^  they  come  out  of  the  stodc,  and 
such  searcher  shall,  on  one  end  of  every  such  doth,  before  it  be 
carried  from  the  mill,  affix  and  rivet  a  seal  of  lead,  to  be  fiimisked 
by  the  maker,  and  stamp  in  words  and  figures  upon  every  audi 
rivet,  his  name  and  the  name  of  the  mill  whei*e  he  is  stationed, 
and  upon  the  residue  of  the  seal  the  length  and  breadth  of  sneh 
doth,  together  with  the  number  of  each  of  such  doths  milled  wt 
audi  mill  successivdy,  beginning  at  No.  1«  at  the  25th  of  MaKk 
yearly,  and  so  continuing  progressively  to  the  Uth  of  Mardi 
next  following  and  shall  enter  in  a  book,  to  be  provided 
by  the  treasurer  of  the  said  riding,  the  name  and  place 
of  abode  of  the  maker,  the  cdonr  or  sort  of  the  dodi, 
and  the  length  breadth,  and  number  on  the  seal,  and  flhiA 
give  once  a  month,  to  the  supervisor  within  the  district,  an 
account  of  all  the  doths  milled,  measured,  and  stamped  at  such 
mill(8).  The  owner  shall  pay  to  the  searcher,  fbr  the  seal  of 
every  whole  doth  thirty-five  yards  long  or  upwards,  6d« :  ft>r 
every  end  or  half  doth  less  than  Uiirty-five  yards,  and  more 
than  thirty,  4d. ;  less  than  thirty  yards,  Sd. ;  which  sums  shall 
be  accounted  fi>r  by  such  searcher  to  the  said  treasurer  (4). 
The  searcher  making  defiiult  in  measuring  and  stampii^,  or 
giving  in  a  false  or  fraudulent  account^  skaB,  for  the  first  of- 
^ce,  forfeit  20a. ;  fbr  the  second  offence,  he  shall  fin^eit  hb 
office  (5).  If  the  maker  shall  take  away  his  cloth  brfore  it  is 
measured  and  stamped,  within  the  times  before-mentioned,  or 
before  the  money  be  paid  for  stamping  the  same,  or  shall  take 


1      W0 


(1)  6Geo.a.  c.  23.  s.  19.  (4)  Id.    See  also  6  Geo.  3.  e.23. 

(2)  8. 20.  8.  2. 

(3)  5  Geo.  3.  c.  51.  8. 3.  (5)  s.  4. 
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away  Im  cloth  after  nine  o'clock  in  the  evening,  or  before  five  Wool,  c<.ots» 
in  the  morning,  unless  the  same  be  measured  and  stamped,  he        ^^' 
shall  forfeit  20s.  (1).     By  6  Geo.  S.  c.23.^  if  any  inspector  hath  Tospector  to 
reason  to  suspect  that  any  cloth  shall  be  in  possession^  of  any  ^i^  not  stamped 
merchant)  buyer,  dresser,  or  cloth-worker,  which  hath  not  been  at  fulling  ouU. 
truly  stamped  at  the  fulling-mill,  he  may  give  notice  thereof  to 
such  person,  describing  the  doth  by  the  maker's  name  or  seal, 
which  said  person  shall  give  two  hours  notice  to  the  inspector 
of  the  time  when  he  intends  to  put  such  cloth  into  water,  in 
order  that  he  may  attend  the  wetting  and  measuring  thereof; 
and  if  such  person  shall  put  the  same  into  water  without  such 
notice  to  the  said  inspector,  he  shall  forfeit  20s.    And  if  any 
supervisor  or  inspector  shall  wilfully  refuse  or  neglect  to  attena 
for  measuring  and  stamping  any  cloth  or  end  of  cloth  as  afore* 
said  for  two  hours,  after  notice  given  to  him,  he  shall  forfeit 
208.  (2).     The  maker  of  cloth  called  broad  cloth,  after  it  is 
brought  from  the  mill,  and  before  it  is  put  upon  the  tenter,  shall 
measure  the  same,  and  affix  and  rivet  a  seal  of  lead  upon  the 
other  end,  and  stamp  thereon  the' length  and  breadth  (5).     The 
owner  of  every  tenter  shall  measure  the  said  tenter,  and  mark 
in  figures  the  true  length  of  yards,  at   thirty -seven  inches  to 
the  yard,  beginning  at  number  one,  and  marking  every  yard 
distinctly  on  the  top  bar  on  the  foreside,  on  pain  of  forfeiting 
J05  (4).    If  any  person  shall  stretch  any  clodi  more  than  one 
yard,  consisting  of  thirty-seven  inches  in  every  twenty  in  the 
length,  or  more  than  one  inch  in  twelve  in  the  breadth,  beyond 
the  mark  stamped  by  the  searcher,  inspector,  or  supervisor, 
who  last  measured  the  same,  he  shall  forfeit  for  the  first  half 
yard  overstretched  in  length  5s.,  and  for  every  quarter  of  a  yard 
above  such  half  yard  10s.,  and  for  the  first  inch  overstretched 
in  breadth  5s.,  and  for  every  inch  above  the  first  10s.  (5)     And 
if  any  person  shall  willingly  take  .o£P,  alter^  or  counterfeit,  deface, 
obliterate,  or  cut  oiit,  any  seal  affixed  on  the  said  doth  as  afore- 
said, or  the  figures,  letters,   and  words  thereon  stamped,   or 
therein  woven  or  sewed,  before  the  cloth  shall  be  put  in  papers 
for  the  press,  or  into  the  frizing  mill;  or  if  any  inspector  or 
supervisor  shaU  find  any  cloth  without  such  seal  as  aforesaid,  or 
find  such  seal  defaced,  counterfeited,  or  altered  (unless  acci-. 
dentally  lost  or  maliciously  taken  off),  or  shall  find  any  cloth 

(1)  5  Geo.  3.  c.  51.  i.  5.  (4)  s.  22. 

(2)  6  Geo.  3.  c.  23.  s.  7,  8.  (5)  6  Geo.  3.  c.  23.  ».  15. 

(3)  5  Geo.  3.  c.  51.  8. 6. 
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Wool,Clotb»  which  shall  iqppear  by  the  mark^  stamp,  or  seal  afiiKed  thereon,. 
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place  of  abode  of  the  maker,  to  be  cut  out  or  altered ;  every 
person   so  offending,    or  the  merchant,   dresser,  clothier,  or 
owner,  in  whose  custody  such  cloth  shall  be  found,  shall  forfat 
not  exceeding  40s.,  nor  less  than  20s.  (1).     It  shall  be  lawful 
for  any  person  in  the  striking  or  plaining  of  doth  upon  die 
tenters  only,  to  use  cards  of  wire  called  fine  hatters  cards,  for 
the  better  laying  the  wool  and  manufacturing  the  cloth,  without 
being  subject  to  the  penalty  (2).    By  the  5  Geo.  3.  c.  51*  the 
inspector  or  supervisor  may,  in  the  day-time,  enter  into  any  shops, 
outhouses,  tenter-grounds,   or  warehouses,  to  search ;  and  any 
person  resisting  or  refusing  to  permit  the  same,  shall  forfeit 
^'10  (3).     The  supervisors  shall  be  daily  employed  in  visiting 
the  mills,  tenters,  tenter-grounds,  work-shops,  and  places  within 
their  districts;  and  every  such  supervbor  shall  measure  and 
stamp  with  a  seal  of  lead,   having  his  name  impressed  ob  so 
ipany  of  tlie  said  cloths  as  he  conveniently  can,  and  keep  an 
account  thereof,  and  transmit  the  same,  together  with  the  ac- 
counts received  by  him  from  the  searchers,  to  the  justices,  at 
every  quarter  sessions.    And  if  any  inspector  or  supervisor  be 
negligent  in  his  duty,  or  shall  transmit  a  false  account  of  the 
cloths  measured,  he  shall  forfeit  and  lose  his  oflSce  (4).     And  if 
any  inspector  or  supervisor  shall  find  any  cloth  or  end,  or  half 
cloth,   fiilsely  stamped  by  the  searcher,   above  one  inch  in 
breadth  in  more  than  one-  third  part  of  the  length  thereof  or 
above  half  a  yard  in  length,  he  shall,  within  seven  days,  give 
information  thereof  to  a  justice,  not  being  a  dealer,  &c»,  and 
such  searcher  shall,  on  conviction  before  one  justice,  forfeit 
10s.  (5).     A  maker  exposing  any  cloth  to  sale  without  such 
mark  as  aforesaid,  or  without  seals  as  before  directed,  he  shall 
forfeit  20s.  for  every  such  piece  (6).    It  shall  not  be  lawful  for 
any  inspector  or  supervisor  to  enter  into  any  house,  warehouse 
op  outhouse,  of  any  merchant,  dresser,  or  other  dealer  in  doth 
(unless  such  places  shall  be  made  use  of  for  dressing,  tentering^ 
or  keeping  of  wet  or  undressed  cloth),  under  pretence  of  search- 
iqg  for  or  examining  any  woollen  cloth,  or  to  search  or  examine 
any  doth,  after  the  same  shall  be  put  up  in  papers  for  pressings 

(1)6  Geo.  3.  c.  23.  s.  1  h  (4)  s.  8. 

(2)8.16.  (5)8.9. 

(3)  5  Geo,3.  c.51.  s.  11.  The  (6)  8. 18. 
23d'  sect,  of  this  act  is  repealed. 
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or  sent  to  be  frizedi  or  otherwise  hath  been  fully  manufactured,  Woox,  Clotu« 
or  fitted  for  exportation  or  home  consumption  (1).     The  buyer, 
if  he  suspect  any  fraud,  may,  within  40  days  after  the  sale  and 
delivery  of  the  cloth  (and  before  the  same  shall  have  been  raised, 
rowed,  dressed,  dyed,  or  put  in  water),  put  the  same  into  cold 
water,  not  exceeding  four  hours,  and  after  the  same  shall  be 
fully  wet  shall  hang  the  same  across  a  plain  rail  or  horse  tree, 
not  less  than  two  hours,  nor  mok*e  than  Tour,  and  then  imme* 
diately  cause  the  same  to  be  measured  by  some  sworn  searcher, 
measurer,  inspector^  or  supervisor ;  and  if  there  shall  be  found  a 
less  quantity  in  length  or  breadth  in  more  than  one-third  part 
of  the  length  thereof  than  is  mentioned  in  any  of  the  seals 
affixed  by  the  said  searcher,  inspector,  or  supervisor  who  before 
measured  the  same^  in  such  case  the  searcher,  &c.  who  last 
measured  the  cloth,  shall,  within  three  days  after  such  last  ad^ 
measurement^  give  information  thereof  to  a  justice,  not  being  a 
dealer,  &c«  that  the  searcher,  &c.  who  before  measured   and 
stamped  the  cloth,  did  wilfully  and  knowingly  affix  such  false 
and  fraudulent  seals  to  the  said  cloth ;  and  the  searcher  or  super- 
visor who  affixed  such  false  seal  being  convicted  thereof  before 
such  justice,  on  the  oath  of  such  searcher,  inspector,  or  super- 
visor who  last  measured  the  said  cloth;  or  of  any  other  credible 
witness,  shall  forfeit  for  the  first  inch  in  breadth  or  half  yard  in 
length   that  such   cloth  or  end  of  cloth  shall  fall  short,  5s. 
and  for  every  other  inch  in  breadth  or  half  yard  in  length, 
the  further  sum  of  10s.;  and  if  such  searcher,  inspector,  or 
supervisor^  who  last  measured  the  cloth^  shall  not  in  three  days 
give  information  as  aforesaid,  he  shall,  on  conviction  before  such 
justice,  forfeit  40s.  and  his  office,  and  be  disabled  for  ever  from 
holding  any  office  under  this  act  (2).     Where  such  false  seal 
shall  be  founds  the  searcher,  inspector,  or  supervisor  who  last 
measured  the  same,  shall  affix  and  rivet  a  new  seal,  with  his 
name  on  the  rivet,  adding  the  word  inspector  or  supervisor,  and 
on  the  seal  the  true  length  (accounting  thirty-seven  inches  to 
the  yard  in  length),  and  the  breadth  between  the  lists  in  inches. 
And  this  shall  be  the  rule  in  payment,  except  that  in  order  to 
discourage  such  fraud,  the  buyer  may  retain  out  of  the  price 
double  the  value  of  so  much  as  was  overstamped,  unless  the 
maker  diall  within  three  days  after  notice  of  such  deficiency 
take  the  cloth  again  and  repay  the  purchase  money^  together 


(1)  6  Geo.  3.  e.23.  s.  10.  (2)  Id.  $.  4. 
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suspect  that  this  last  admeasurement  is  false,  he  may  in  seven 
days  give  information  thereof  to  a  justice,  not  being  a  dealer  in 
woollen  cloth ;  and  if  such  searcher^  inspector,  or  supervisor^ 
who  last  measured  the  same,  shall  be  convicted  of  having  so 
wilfully  and  fraudulently  o£Pended,  by  the  oath  of  one  witness 
before  one  justice,  he  shall  for  the  first  inch  in  breadth,  or 
half  yard  in  length,  falsely  measured  as  aforesaid,  forfeit  20s. ; 
and  if  such  cloth  or  end  of  cloth  shall  exceed  or  fall  short  more 
than  two  inches  in  breadth,  or  one  yard  in  length,  of  the 
measure  so  stamped  by  him,  he  shall  forfeit  his  office,  and  be 
discharged  therefrom  by  the  justice,  and  for  ever  disabled  from 
holding  any  office  under  this  act  (2).  Any  person  agamst 
whom  such  information  shall  be  made  by  any  merchant,  buyer, 
seller,  owner,  or  dresser  of  cloth,  for  false  sealing  or  stamping, 
may,  within  two  days  after  notice  given  to  him  of  such  informa- 
tion, go  to  the  house  of  such  merchant,  owner,  or  dresser,  and 
request  to  see  the  cloth,  and  examine  whether  the  charge  against 
him  be  just,  and  whether  any  fraud  hath  been  committed  by 
such  merchant,  and  owner,  or  dresser ;  and  if  any  merchants 
dresser,  or  buyer,  or  owner,  shall  refuse  to  permit  him  to  see  or 
examine  such  cloth  (unless  the  same  shall  before  that  time  be 
put  in  pressers  for  dre&ing,  or  sent  to  be  frized),  the  prosecu- 
tion shall  cease;  and  if  such  merchant  or  buyer  shall  refuse,  he 
shall  lose  all  benefit  of  deduction  out  of  the  price  as  afore- 
said (S).  And  the  treasurer  may  deduct  the  sums  forfeited  by 
the  searchers,  inspectoi;s,  and  supervisors,  out  of  their  salaries  (4). 
By  the  6  Geo.  3.  c.  23.,  informations  of  offences  (not  other- 
wise directed),  shall  be  made  on  oath  (5),  within  ten  days  after 
the  offence  shall  be  discovered;  the  same  to  be  heard  and 
determined  on  the  oath  of  one  witness  before  one  justice,  not 
being  a  dealer  in  woollen  cloth,  nor  occupier  of  a  fulling  mill, 
notice  being  first  given  to  the  person  charged,  and  the  penalties, 
afler  deducting  charge  of  the  conviction,  to  be  distributed,  half 
to  the  informer,  and  half  to  the  treasurer  of  the  said  West 
Riding ;  the  part  belonging  to  the  treasurer  shall  be  received 
by  the  justice,  and  by  him  paid  to  an  inspector  'or  supervisor  of 
broad  woollen  cloth,  and  the  said  justice  shall  within  three  days 
send  an  account  thereof  to  the  said  treasurer  (6).     If  any  ofiender 


(1)  6  Geo. 3.  c. 23.  8.  5.  (4)  5Geo.3.  c.51.8.  16. 

(2)  8.6.  (5)  Id. 

(3)  8. 12.  (6)  6  Geo.  3.  c.23.  s.  19. 
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shall  fcnr  ten  days  after  conviction  and  notice  thereof  given  to  him  Wool,  Cloti, 
at  his  dwelling-house,  or  last  place  of  abode,  refuse  or  neglect  to 
pay  any  forfeiture  by  him  incurred,  by  reason  of  this  or  the  said 
recited  act,  or  shall  not  give  notice  of  appeal,  then  and  not 
before,  the  said  justice,  or  any  other  such  justice  (on  certificate 
of  the  conviction  sent  to  him)  shall  issue  his  warrant  of  distress 
to  the  constable  of  the  town  or  place,  or  bailiff  of  the  liberty 
where  the  offender   dwells,   requiring   him  to  levy  the  same 
by   distress  and   sale,   rendering   the  overplus,  if  any,   and 
also  after  paying  the  charges  of  such  distress  and  sale ;  and 
where    no    sufficient  distress    can  be  had,    the  said  justice 
shall  commit  him  to  the  house  of  correction  for  any  time 
not  exceeding  three  calendar  months  (1).     Persons  aggrieved 
by  any  order,  warrant,  or  detennination  of  such  justice,  may 
appeal  to  the  next  sessions,  which  shall  not  be  held  within  four- 
teen days  after  the  cause  of  appeal  shall  arise,  giving  ten  days^ 
notice  to  the  party;  and  the  sessions  may,  if  they  confirm 
or  disannul  the  order,  &c«  allow  costs  to  either  parly,  to  be  le- 
vied and  paid  as  usual  in  cases  of  appeal  from  any  order  of 
justices  to  the  sessions  (2).     The  justices,  inspectors,  and  super- 
visors,  shall  return  to  the  sessions,  frcHn  time  to  time,  an  account 
in  writing  of  all  convictions  that  have  happened  within  their 
knowledge,  and  of  the  penalties  levied  and  made  payable  to  the 
treasurer,  and  the  inspectors  and  supervisors  shall  pay  to  the 
treasurer,  within  three  months  after  receipt  thereof,  all  sums  by 
them  received  on  account  of  such  convictions ;  and  every  person 
neglecting  or  refusing  to  transmit  such  account  within  20  days 
next  after  any  such  sessions,  or  to  pay  such  sums  within  three 
calendar  months  after  receipt  thereof,  shall,  on  conviction  on  the 
oath  of  one  witness  before  two  justices,  forfeit  ^10,  to  be  re- 
covered in  the  same  manner  as  other  penalties  (3).     The  money 
in  the  treasurer's  hands,  received  on  account  of  the  duties  and 
forfeiture^  shall,  after  paying  the  expenses  of  the  acts,  be  ap- 
{died  for  payment  of  the  salaries  of  the  searchers  or  measurers, 
inspectors  or  supervisors,  in  such  manner  and  proportion  as  the 
said  justices  at  their  midsummer  sessions  yearly  shall  appoint  (4*)* 
The  justices,  afl;er  paymait  of  the  charges  of  the  costs  at  the  said 
midsommer  sessions  yearly,  may  make  an  order  for  increasing  or 
diminishing  the  rates  to  be  paid  for  measuring,  stamping,  and 
sealing,    so  as  never  to  exceed  the  rates  above  specified  {By 


(1)  6  Geo.  3.  c.  23.  s.  20. 

(2)  s.  21.     . 

(3)  s.  22. 

C4)  8.24. 
(5)  S.25, 
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The  59  Geo.  8.  a  112.  respects  the  application  of  the  surpLus 
moDies  paid  for  measuring,  &c.  woollen  cloth  in  the  West  Riding 
of  Yorkshire  (1).     The  stat.  49  Geo.  S.  c.  109.  in  consequence 
of  apprehensions  entertained  by  persons  educated  and  employed 
in  manu&cturing  woollen  doth,  that  in  consequence  of  the  use 
of  machinery  in  the  manufactory,   and  of  the  repeal  of  the 
5th  Eliz.  as  to  apprentices  in  it,  the  employment  of  many  <^ 
such  persons  was  likely  to  be  diminished,  in  which  case  many  of 
them  might  be  willing  to  employ  themselves  in  such  other  trades 
as  they  might  be  apt  for>  but  would  be  hindered  from  exercising 
those  trades  in  certain  corporations,  and  other  places  in  Great 
Britain,  on  account  of  the  bye-laws  and  customs  of  those  places, 
or  of  the  stat.  5  Eliz.,  enacts,  that  every  person  who  shall  have 
served  an  apprenticeship  to  any  branch  of  the  woollen  manu- 
facture, or  is  by  law  entitled  to  exercise  the  same,  and  also  his 
wife  and  children,  may  set  up  and  exercise  such  trade,  or  any 
other  trade  or  business  which  they  are  apt  and  able  for,  in  any 
town  or  place  without  suit  or  molestation,  by  reason  of  usbg 
such  trade,  and  shall  not,  during  the  time  they  exercise  such 
trade,  be  removeable  to  their  place  of  settlement  by  wtueof  any 
law  now  in  .being  relative  to  settlements,   until  they  become 
actually  chargeable^    And  if  any  such  person,  ot  bis  wife  or 
child,  shall  be  prosecuted  for  exercising  any  such  trade  as  afere* 
said,  on  his  making  it  appear  that  he  has  served  a  l^;al  appren- 
ticeship to  the  said  trade,  or  is  the  wife  or  child .  of  any  person 
who  has  served  such  apprenticeship,  he  shall  upon  the  general 
issue  pleaded  be  found  not  guilty,  and  shall  have  double  costs  (8). 
Two  justices,  where  any  such  person,  or  his  wife  and  femily 
shall  exercise  such  trade,  may  summon  every  such  person  before 
them,  and  examine  him  on  oath,  concerning  the  place  of  his 
last  legal  settlement,  who  shall  obey  such  summons,  and  make 
oath  accordingly ;  and  such  justices  shall  give  an  attested  copy 
of  such  affidavit  so  made  before  them,  to  the  person  making  the 
same,  in  order  that  he  may  produce  it  when  required,  which 
attested  copy  shall  be  admitted  as  evidence  as  to  such  settlement 
.  before  the  justices  at  any  session;  and  if  such  person  or  his  wife 
or  child  shall  again  be  summoned  to  make  oath  as  aforesaid, 
then  on  producing  such  attested  copy,  he  shall  not  be  obliged  to 
take  any  other  or  further  oath,  but  shall  have  a  copy  of  such 
.  attested  copy,  if  required  (S).     But  this  act  does  not  prejudice 


(1)  See  Burn,  J.,  tit.  Woollen 
Manufacture. 


(2)  49  Geo,  3.  c.  109.  s.5. 

(3)  s.  6,  7. 
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tbe  universities  (l)j  nor  extend  to  the  city  of  London  (2);  nor  WooL,CL6xir» 
does  it  annul  any  contract  of  apprenticeship,  whereby  a  person , 
shall  bind  himself  as  an  apprentice  in  any  of  the  occupations 
diereof  for  any  period  allowed  by  law ;  provided  always,  that 
such  apprenticeship  shall  not  be  required  as  a  previous  qualifi- 
cation for  exercising  any  branch  of  the  woollen  manufacture, 
either  as  a  master  or  journeyman  (3).  This  act  repeals  so  much 
of  the  5  Eliz.  c.  4.  as  relates  to  apprentices  to  the  woollen  ma* 
nuikcture ;  and  nothing  in  this  act  shall  revive  any  act  repealed 
by  any  act,  or  part  of  any  act  repealed  hereby  (4).  The  pre- 
mises of  the  manufacturer  are  protected  from  violence  by 
enactments  of  great  severity.  To  destroy  goods  in  the  loom,  or 
to  steal  from  the  bleaching  or  drying  grounds,  is  a  capital  fe- 
lo|iy.  The  provisions  are  as  follows :  If  any  person,  by  day  or 
by  night,  break  into  any  house  or  shop,  or  enter  by  force  into 
any  house  or  shop,  with  intent  to  cut  or  destroy  any  serge  or 
other  woollen  goods  in  the  loom,  or  any  tools  employed  in  the 
making  thereof  or  shall  wilfully  and  maliciously  cut  or  destroy 
any  such  serges  or  woollen  goods  in  the  loom  or  on  the  rack^ 
or  shall  burn,  cut,  or  destroy  any  rack  on  which  any  such  serges 
or  other  woollen  goods  are  hanged  in  order  to  dry,  or  shall  wilfully 
and  maliciously  break  or  destroy  any  tools  used  in  the  making  . 
any  such  serges  or  other  woollen  goods,  not  having  the  consent 
of  the  owner  so  to  do,  every  such  offender  shall  be  guilty  of 
felony  without  benefit;  of  clergy  (5).  To  cut  and  take>  steri,  or 
carry  away  any  cloth  or  other  woollen  manufactures  from  tbe 
rack  or  tenter,  in  the  night-time,  is  felony  without  benefit  of. 
clergy  (6).  If  any  cloth  or  woollen  goods,  on  the  rack  or 
tenters,  or  any  woollen  yam  or  wool  lefl  out  to  dry,  shall 
be  stolen  or  taken  away  in  the  night,  any  justice^  on  com- 
plaint made  in  ten  days  after  by  the  owner,  may  issue  his- 
warrant  to  any  peace-officer,  in  the  day-time,  to  ^ter  into 
and  search  the  houses,  outhouses,  yards,  gardens,  or  other 
places  belonging  to  the  houses  of  every  person  whom  such 
owner  shall  upon  lus  oath  declare  to  such  justice  he  suspects 
to  have  stolen,  taken  away,  or  received  the  same ;  and  if  the 
officer  shall  find  any  such  cloth,  woollen  goods^  or  wool,  which 

(1)  49  Geo.  3.  c.  109.  s.  8.  c.  34.  as  enacts  a  punisliment  for 

(2)  8.  9.  the  above  offence,  is  repealed. 

(3)  8.  3.  (6)  22  Car.  2.  c.  5.  s.  3.  stat. 

(4)  8.4.  43  Eliz.    c.  10.    is  repealed  by 

(5)  22  Geo.  3.  e.  40.  8. 1. )  and  49  Geo.  3.  c.  109. 
by  s.  4.  80  much  of  the  12  Geo.  1. 

F  F  4 
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WoM,  Cloth,  from  the  inforouidon  of  the  person  nwkinff  inch  oath  he  shall 

have  reason  to  suspect  to  have  been  so  stolen;  &c^  he  shall 
apprehend  the  person  in  whose  custody  or  posseiskm  the 
same  shall  be  found,  and  cany  him  bdfore  some  justice  of 
the  same  county,  &c. ;  and  if  he  shall  not  give  a  satisfiictoiy 
account  how  he  came  by  the  same,  or  in  a  convenient  time^  to 
be  set  by  the  justice,  produce  the  par^  of  whom  he  had  the 
same,  or  some  other  credible  witness,  to  depose  on  oath  his  pro- 
perty or  right  to  the  possession  thereof,  he  shall  be  convicted  of 
stealing  or  taking  away  the  same,  and  shall  for  the  first  offence 
forfeit. to  the  owner  treble  value;  and  in  default  of  payment 
thereof  in  the  time  appointed  by  such  justice,  he  shall  issue  his 
warrant  to  levy  the  same  by  distress  and  sale^  returning  the 
overplus,  if  any ;  and  in  default  of  distress,  shall  commit  him  to  the 
common  gaol  where  he  shall  be  apprehended,  for  three  months, 
or  till  he  shall  pay  the  same;  for  the  second  offence^  treble  value 
and  six  months  imprisonment;  for  the  third  ofifence,  such  justice 
shall  commit  him  to  the  common  gaol  till  the  assizes,  and  if  he 
shall  be  there  convicted  he  shall  be  adjudged  guilty  of  felony, 
and  transported  for  seven  years.  But  persons  aggrieved^  ex* 
cept  on  the  third  conviction,  may  appeal  to  the  next  general 
quarter  sessions,  whose  order  therein  shall  be  final.  But  never- 
theless this  act  shall  not  alter  any  former  law  in  force  for  the 
punishment  of  any  person  stealing  or  receiving  such  doth  or 
goods,  except  where  the  proof  is  laid  on  the  offender.  (1) 


(1)  15  Geo.  2.  c.  27. 
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Abandonment.— (See  vol.3.,  tit.  "Abandonment") 

what  amounts  to»  to  create  a  wreck,  103  to  105. — (See  '*  Wr^ck.**) 

ACTION.— (See  Indices,  vols.  1  and  3. >  tit.  ''  Aetumr) 
for  tolls,  and  injuries  to  the  right  of,  20. 
for  pilotage,  56. 
in  action  for  penaldes  under  43  Greo.  3.  relative  to  convoys,  venue  is  locaL 

99. 
trespass  or  trover  lies  for  goods  wrongfully  taken  from  wreck,  but  not  felony, 

103. 
for  tolls  due  or  extordously  taken,  form  of,  133. 
assumpsit  or  debt  for  subtraction  of  tolls  in  fair  or  market,  158. 
case  for  taking  toll  from  any  exempt,  160. 
or  for  taking  excessive  tolls,  160. 
of  the  Umitation  of  actions. — (See  **  Lvmtations*'*) 

ADJUSTlifENT.— (See  Index,  vol.  3.,  tit.  '<  Adjuitmau:') 

of  salvage,  108,  109, 110.— (See  1  &  i  Geo.  4.  c.  75.  s.  10«    See  <«  Wreck:') 
of  labourers  wages,  381. 386.— (See  '<  SerxMmU:*) 

* 
ADMIRALTY,  Court  of.— (See    <<  Wreck:'    See  Index;   vol  1.,  tit.  ^  Prize,' 
Index^  Yol.  3.,  tit.  '<  AdnuraU^.") 

when  to  be  applied  to  for  remedying  nuisance  on  high  seas,  26. 
jurisdiction  of,  &c.  in  case  of  adjustment  of  wreck,  salvage,  &c.,  109- 
of  trials  for  piracy,  &c.  in.  124. 

AGREEMBNTS.— (See  «  Contract:*) 

ALUM. 

must  not  be  mixed  in  bread,  274.— (See  *'  Bread.'*) 

ALIEN.— (See  vols.  1  and  3.  tit.  <<  Alien:') 
how  far  he  may  trade,  229  to  231. 

ALMANACKS. 

who  may  print,  &c.,  252. 

ANCHORAGE.- (See  "  ToUsS) 
what  it  is,  16. 
when  claimable,  1 6. 

APPORTIONMENT.— (See  vol.  3.,  tit.  "  App^tionment:*)  , 

none  made  where  a  charterparty  agrees  jto  pay  certain  toll,  &c.>  and  only  part 
of  cargo  is  delivered,  21 1 
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APPRENTICE.— (See  "  Silk:'   See  vol.  3»,  tit.  "  Apprentice:') 

on  discovering  two  offenders  guilty  of  coining,  becomes  freeman,  and  as  though 

he  had  served  his  time,  232. 
must  serve  apprenticeship  where  there  is  a  custom  or  bye*law.  to  that  effect, 

233. 
contract  for  binding  adult  held  good,  235. 
absenting  himself  does  not  amount  to  avoidance,  235. 
must  execute  deed  to  complete  a  valid  binding,  235. 
but  not  necessary  in  parish  apprentice,  235. 
statutes  generally  relating  to,  236. 

regulation  of,  in  manufactories,  statutes  rdating  to,  236  to  238. 
appointment  of  visitors,  237. 
power  of  the  same,  237* 
penalties  for  obstructing  visitors,  237. 
duration  of  daily  labour,  236,  7,  8. 
regulation  for  cleanliness  of  manufactory,  238. 
loss  of  labour  in  case  of  fire,  238. 

APPRENTICE  DEED. 

for  binding  adult  held  good,  235.  r 

for  less  than  seven  years,  voidable,  but  not  void,  235. 
apprentice  must  execute  to  make  a  valid  binding,  235. 
'  not  necessary  in  parish  apprentice,  235. 
a  stamp  is  necessary,  235. 
and  duty  paid,  235. 
duty  to  be  paid  by  master,  235. 
fiftther  seeking  to  recover  money  for  execution  of,  must  show  impouti(»i, 

235. 
when  void  for  want  of  stamp  no  action  maintiunable  on  note  given  as  fee, 

235. 
act  privileging  woolcombers  in  Yorkshire  does  not  annul,  439. 

ARBITRATION. 

of  the  adjusting  disputes  as  to  labourers  wages  by,  386.  381.— -(See  vol.  3.) 

ARMY  AND  NAVY. 

56  Geo.  3.  relative  to  setting  up  trades  by  persons  in,  233,  234. 

ARTIFICERS.— (See  •«  Servants.") 

AUTHOR.— (See  "  LUerary  Property:') 

AVOIRDUPOIS  WEIGHT, 
how  introduced,  170. 
what  goods  are  sold  by  this  weight,  170.1 
its  component  parts,  170. 

BAKER.— (See  "  Bread:') 

corpoeation  of,  their  exemptions,  276. 

BALLASTAGE.— (See  "  Totu:') 
nature  of  it,  16. 
who  aright  to,  16. 

granted  to  Trinity  House  free  of  toU,  16. 
provisions,  &c.  against  throwing  it  over  in  ports,  &c .,  26. 
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BANK  NOTES. 

of  the  payment  of  cutlers'  wages  in,  323. 

punishment  for  roakine  paper  like^  369* 

party  in  possession  of  forged  one,  how  (ar  liable,  &c.«  180. 


i 


BANKRUPTCY. 

how  far  brickmaker  subject  to  bankrupt  laws,  297. 

BEACONS.— (See ''  Lighthouse,  «c.*')  ^ 

BEER  AND  BREWERS.  | 

what  ingredients  may  be  used  in  beer,  293.  ^  ^ 

penalty  and  consequences  of  using  noxious  ingredients,  239. 

penalty  against  supplier  of  noxious  ingredients,  239. 

penalties  how  recoverable,  293. 
as  to  the  casks,  &c.  to  be  used  in  sale  of,  294. 

brewer  not  to  make  casks,  294.  j 

but  may  repair  them,  294.  * 

of  the  size  of  the  casks,  294. 

when  number  of  gallons  to  be  marked  on,  294. 

as  to  the  marking  of  the  casks,  294. 
of  the  different  sorts  of  beer,  294. 
where  the  beer  to  be  placed,  &c.,  294. 
when  beer  may  be  mixed,  294. 
penalty  for  having  secret  pipes,  &c.,  294,  5« 

BESTIALS. 

lading  and  binding  of,  not  regulated  by  13  &  14  Car.  2.,  11. 

BILL  OF  HEALTH.— (See  «•  Quarantine."    See  Index,  vol.  3.,  tit.  "  BiU  of  ^ 

HeaUh:') 
utility  of,  66. 
what  it  is,  66> 

ship  must  hoist  different  signals  according  to  purport  of,  73. 
master  must  deliver,  to  quarantine  officer,  on  amval  of  vessel,  74. 

BIRMINGHAatf .— (See  "  Ere  Arm$:') 

BLEACHING.— (See  *•  Linen/') 

punishment  for  stealing  from  bleaching  grounds,  360.  ^ 

BOATMEN.— (S«e  "  Dover,'*  "  Deal,'*  "  Margate,*'  "  Ranugaie,*')     . 
140  shall  be  licensed  by  warden  of  Cinque  Ports,  53. 

their  general  utility^  53.  ^ 

forfeit  licence  on  quitting  place  specified  therein,  53. 
must  be  examined  before  licence  granted^  53* 

BOOKS.— (See  "  Literary  Property.*') 

BOOTS  AND  SHOES.— (See  «  Leather.") 

BRASS*— (See  ••  Pewter:*) 
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BREAD  AND  BAKERS. 

within  mii  ofmorttUity, 

1.  Price,  regulation  of,  abolished,  274. 

2.  The  materials  wherewith  it  may  be  made,  274. 

penalty  for  mixing  alum  or  other  unwholesome  ingredient,  274* 
power  of  magistrate,  274. 

baker  liable  to  indictment  for  deiivering  same,  274. 
loaves  made  of  other  than  wheat  to  be  marked,  275. 
justices,  &c.  may  search  for,  when  and  how,  275. 
'  penalty  for  having  pernicious  articles  in  possession,  275. 

obstructing  search  or  seizure,  275. 

3.  Weiffht  of,  275. 

seller  of,  must  have  scales  fixed  convenient  in  shop,  275. 
purchaser  may  weigh  same,  275. 
penalty  for  not  having  them  or  refusing  to  weigh,  275. 
deficiency  of  weight,  275. 

French  and  fancy  bread  under  no  restriction  as  to  weight,  275. 
4«  Time  and  mode  of  sale. 

how  fiEir  baker  may  sell  and  work  on  Sunday,  276. 
5.  Penalties  and  indemnities. 

mealman  or  baker  cannot  act  as  justice  of  peace,  under  pCDaltj, 

276. 
how  offender  to  be  proceeded  against,  276. 
limitation  of  action,  277. 
city  of  London  exempted,  277* 
Westminster  and  Southwark  exempted,  277* 
corporation  of  bakers,  277. 
wUhaut  hiUs  ofmortalih/, 
where  assize  set, 

assize  not  abolished,  278. 
by  whom  set,  278. 
^  selling  otherwise  than  according  to  assize,  278. 

must  he  sold  at  assize  price,  279. 
refusal  to  sell  bread  how  punished,  279. 
price  of  bread  inferior  to  wheaten,  279. 
conspiracy  to  raise  price  of,  279. 
the  iogreaients,  279. 

'  penalty  on  baker  offending,  279. 

on  servant  or  journeyman,  280. 
of  the  weight  of,  280. 
short  weight,  280. 

must  have  scales  fixed  convenient  in  shop,  280. 
mustweigh  when  required,  281. 
of  the  weight  when  an  assize,  281. 
where  deficient  according  to  assize,  penalty,  281  • 
liro'^  of  sale. 

sale  must  not  be  made  within  what  time  after  baking,  281. 
observance  of  Sunday,  281. 
where  no  assize  set, 

enactment  of  53  G.  3.  c.  116.,  282. 
of  59  G.3.  c.  36.,  283. 
most  of  provisions  where  assize  is  set,  here  apply,  283. 
punishment  for  deficient  weight,  283. 
of  sales,  &c.  on  Sundays,  2&. ' 

of  the  rights  duties^  and  liabiliiies  of^miUerSf  meahnen,  &c.,  284. 
—(See  ••  MUlerr) 
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BREWER.— (See  " Beer:) 

BRICKS  AND  TILES. 

contract  for  engrossing  or  restraining  sale  of,  void,  295. 

penalty  for  so  contracting,  295. 

dimensions  of,  295. 

party  selling  not  according  to  dimensions  cannot  recover  priee»  295. 

size  of  sieves  or  screens  for  sifting  brick  earth,  295. 

bow  penalties  are  recovered,  295. 

appeal  given  to  sessions,  295. 

penalty  for  making  tiles  otherwise  than  of  the  specified  quality,  296. 

excise  regulations  concerning,  296. 

entries  to  be  made  and  duties  payable,  296. 

exemption  from  duties,  296.  *  ^ 

how  far  brickroaker  subject  to  bankrupt  laws,  297. 

no  tithe  of,  297. 

BRIDGE.— (See  "  Highways,*'  «•  CamU/) 
proprietors  of  canal  liability  to  repair,  137* 
oftolb  payable  on,  132. 

BRISTOL. 

Stat.  1  Eliz.  regulates  the  discharge  of  merchants  at  port  of,  10. 

privileges  as  to  market  overt,  148.  \ 

BRITISH  MUSEUM. 

right  to,  of  new  publications,  245. 

BUBBLES. 

the  nat4ire  and  history  of,  '254. 

how  repressed,  254v 

what  public  undertakings  are  bubbles,  254.  256. 

deemed  common  nuisances,  and  how  heard  and  punished,  255. 

effect  of  association  being  illegal  as  to  its  contracts  and  injuries  to,  &c«  259. 

BUOYS.— (See  "  Lighthouses,"  &c.) 
riding,  &c.*by  them,  penalty,  34. 

BUSTS,  FIGURES,  &c.— (See  •*  Literary  Property.'^) 

BUTTER  AND  CHEESE. 

provisions  relating  to  vessels  for  containing,  &c. 

of  what  materials  and  how  vessels  to  be  made,  298. 

of  what  dimensions  and  size  they  must  be,  298* 

of  what  weight,  298. 

how  to  be  marked,  298. 

penalties,  298. 

factor's  liability  as  to,  298. 
provisions  relating  to  the  packing  of, 

what  vessels  butter,  &c.  to  be  packed  in,  299. 

of  marking  the  vessels  and  printing  seller  s  names,  299. 

quantity  to  be  put  in  vessel,  299. 

frauds,  changes,  and  deceits  in  the  vessel  or  butter,  &c.,  how  punished,  300. 

penalty  for  forging  names  or  marks,  300. 

penalties  how  recoverable,  300. 

limitation  of  prosecutions,  30 1 . 

conviction,  the  form  of,  301. 
provisions  concerning  the  warehousing  and  shipping  of,  301. 
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BUTCHBR. 

how  fsr  he  may  mU  or  kill  meat  on  Sunday,  1  Car.  1.  c.  1.^  H7.) 

duty  o(  as  to  care  of^  and  in  carrying  hides,  &c.  to  be  examined,  348.  357. 

BinroNs. 

fordgn,  prohibited,  and  penalty  for  sale  of,  &c.,  302. 
wooaen  buttons  how  far  prohibited,  and  penalty,  302. 
cloth  buttons  how  far  prohibited,  and  penalty,  302. 

making  of  button-holes  of  cloth,  &c.,  prohibited,  302. 

offences  against  act  how  determined,  &c.,  and  punishment,  &&,  302, 
303. 

using  or  wearing  cloth  buttons  how  far  prohibited,  and  punishment. 
303. 
metal  buttons,  laws  relating  to,  304. 

of  the  marking  of,  304. 

penalty,  &c.  for  false  marking,  304. 

of  the  ingredients  of,  306. 

indemnity  to  informers,  306. 

oflences  against  act  how  determined,  punished,  &c.,  306. 

form  of  conviction  under  act,  307. 

of  the  witnesses  on  information,  &c.,  308. 

BYB-LAW. 

of  the  power  of  corporations  to  make,  21 7- 
how  far  invalid  by  its  restraint  on  trade,  219. 

what  bye-laws  valid  in  this  respect,  219,  220. 

bye-law  not  to  use  particular  trade  in  particular  city,  bad,  219. 

but  not  if  restraining  trade  tub  modo,  219. 

bye-law  not  to  use  trade  in  a  town  unless  apprenticed  therein,  when  bad, 
221. 

bye-law  not  to  use  trade  in  a  city  unless  a  freeman,  when  bad,  221. 

how  far  bye-law  to  prevent  fraud  valid,  222. 

how  far  bye-law  prohibiting  exercise  of  obnoxious  trade  good,  223. 

bye-law  for  private  gain  void,  223. 
▼Old  when  in  opposition  to  a  statute,  229. 
as  to  apprentices,  233. 

bow  for  it  may  be  good  in  part  and  bad  in  part,  223. 
of  the  remedies  for  the  breach  of  bye-laws,  224. 

CAUCO.— (Sec  "  Itneiw,"  Index,  vol.  3.,  tit.  "  CaUco  PHnter.*") 

CANALS^See  "  ETtghwaysr) 
their  utility,  134. 

what  the  general  requisites  and  provisions  of  acts  relating  to,  136. 
what  compensation  to  be  made  for  the  making  of,  through  lands,  &C.,  136. 
powers,  rights,  and  duties  of  commissioners  in  this  respect,  136. 
of  the  provisions  as  to  canals  over  coal  mines,  136,  137. 
if  funds  of  company  insufficient,  how  far  owner  of  land  relieved  in  equity, 

137. 
of  the  liability  of  company  to  repair  canals,  bridges,  &C.,  137. 
shares  in,  in  whom  vested,  and  right  of  holders  of,  138. 
of  the  expences  of  making, '&c.  and  rendering  an  account  of,  138. 
of  the  tolls  to,  and  exemptions  from  tolls,  139. 
how  for  tolls  rateable  for  relief  of  poor,  140. 
rights  of  public,  mortgagees,  and  proprietors,  141. 
agreement  by  company  affecting  these  rights  illegal,  141, 
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CANALS.— (contwMfti.) 

punishment,  &c.  of  felony  committed  in  vessels  in,  141. 
notice  of  action  when  to  be  given,  141. 

CANDLES.— (See  Index,  vol.  1.,  tit.  "  Candle9:*) 
chandler  must  take  out  licence,  308. 
excise  regulations,  308. 

must  not  be  exposed  to  sale  unless  in  public  shop  or  market,  308. 
qualification  to  make^  308. 

CAPTAIN.— (See  '*  Master  of  Ship:*) 

CARDS  AND  DICE. 

object  of  acts  of  parliament  as  to,  309. 
what  are  dice  within  acts,  309. 
notice  of  places  of  making,  &c.,  309. 

penalty,  &c.  for  not  giving  notice,  &C.9  309. 

8earchin^  in  suspected  places^  &c.,  310. 

obstructing  officers,  309. 
of  sending  ace  of  spades  and  dice  to  commissioners  for  stampings  310. 
of  the  settlement  of  accounts  for  stamps,  310. 
of  the  payment  of  duties,  &c.  311. 
penalty  for  selling  without  stamp,  311. 

J)ower  of  search,  31 1. 
ty,  &C.  for  using  old  stamp*  311,12.  ^ 

indemnity  for  informer,  312. 
within  what  time  stamp  to  be  procured,  312. 
of  cards,  &c.  for  exportation,  id. 
bond  to  be  given,  what  and  when,  312. 

CARRUGEw— (See  "  Coach.") 

CARTS.— (See  "  Coaches,"  «  Soap.") 

CASKS.— (See  "  Brewer  and  Beer,"  «  Butter  and  Cheese.") 

CAVEAT.— (Sec  "  Patent.")  ^   ^ 

what  it  is,  206. 

CHAIRMEN. 

may  ply  on  Sunday,  147. 

CHANDLER.— (See  •*  Candles.") 

CHARTER.- (See  "  Crown,  prerogative  oV) 

CUARTERPARTY.— (See  vols.  1.  and  3.  Indices,  tit.  <<  Charterparty.") 

where  charterparty  agrees  to  pay  certain  pilotage  and  port  duties,  no  appor* 
tionment  of  payment  though  only  part  of  cargo  is  delivered,  21. 

CHEESE.— (See  <'  Butter  and  Cheese.") 

CHESHIRE. 

N   warehouses  in,  how  far  exempt  from  butter  laws,  301  • 

CHEST£R.~(See  «  lAghthouse.") 
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CHETNET  HILL. 

lazaret  at»  its  establishmenty  expenoeSf  &e.»  78. 

CHURCHYARD. 

fairs  and  markets  cannot  be  bolden  in»  146. 

CINQUE  PORTS.— (See  "  ParU:') 
origin  and  nature  of,  1 2. 
what  are,  12. 

power,  jurisdiction,  and  rights  of  lord  warden^  13. 
of  the  jurisdiction  of,  as  to  suits,  &d.  13. 
how  process  executed  in,  13. 
of  the  pilots  of,  48.  50.— (See  *'  Pilot  J') 
of  the  boatmen  in,  53, 
of  their  powers  and  jurisdiction  in  case  of  wrecki»  115^— ^See  **  ^'ttfci.  '*| 

CLOCKMAKERS.— (See  **  Servanu:') 

CLOTHIERS.— (See  "  Servanur) 

9 

CLYDE  LIGHTHOUSE.--^(See  «'  L^Alftonfef,"  te.)  . 

COACHES  AND  CARRIAGES. 

maker  of,  must  take  ont  licence,  313. 
duties  chargeable  on  dealer  in,  314. 
duties  of  vendors  and  makers  of  carriages,  314. 
duties  on  makers,  &c.  of  taxed  carts,  317. 

COACHMAKER.— (See  <*  a>acA«f.'*) 

COACHBfEN. 

may  ply  on  Sunday,  147* 

COAL.— (See  "  8ea  QoaXr) 

bow  far  party  may  sell  without  licence,  1 66* 
offence  of  conspiring  to  raise  price  of,  263. 

COASTING  VESSELS. 

what  duties  are  payable  by,  at  Edystone  Rock  lighthouse,  39. 

COIN.— (See  **  Money.") 

COLLEGES.F— (See  "  LUerary  Property.*') 

COMBINATION.— (See  "  Qnupiracy:') 

COJ4;3PIRACY. 

to  raise  price  of  cotnmodity,  bow  punishable,  263. 
what  amounts  to,  263. 
to  raise  price  of  bread,  279. 

enactment  of  28  Geo.  3.  c.  53.  as  to  raising  price  of  coals,  263. 
enactment  of  2  &  3  Edw.  6.  c.  15.  as  to  ?ictuallers,  263. 
to  raise  price  of  wages,  &c.  how  punished,  264.  383.  412. 
agreement,  &c.  as  to,  void,  and  how  punished,  383. 
illegal  meetings,  &c.  how  punished,  384. 
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CONSTABLB.-^See  "  Servant,"  tit.  "  Wool.'') 

although  he  has  a  warrant  against  offender,  cannot  take  stolen  horse  from 
bona  fide  purchaser,  151. 

CONTRACT.— (See  Index,  foI.  3.  tit.  "  Contract.*') 
who. a  right  to  port  duties,  &c.  by,  17. 
by  canal  company  against  public  rights,  &c.  void,  141. 
tainted  with  forestalling,  &c  void,  295.— (See  ''  Forestallmg:*) 
to  injury  or  restraint  of  trade,  vend,  225. 
for  raising  or  reducing  labourers'  wages,  when  void,  383.  385. 

CONVOY.— (See  Index,  vol.  3.  tit.  «  Convoy.") 
what  it  is,  88. 
what  vessels  are  to  sail  with,  88. 

exemptions  as  to  ship  not  registered,  88. 
exemption  of  ships  licensed,  88. 

of  the  construction  of  these  licences,  88. 

dktinctions  between   sailing  without  convoy,  and  sailing  withou 

licence,  89.  98. 
of  policies  on  licensed  ships,  and  their  construction,  89. 
exemption  of  ships  proceeding  to  join,  89. 

what  such  ships,  90. 
exemption  of  ship  bound  from  place  to  place  in  England,  90. 
exemption  of  ship  in  East  India  and  Hudson's  Bay  Company's  service,  90. 
exemption  as  to  vessels  from  foreign  ports,  &c.  90. 
other  exemptions,  90. 

of  con tnicts  and  warranties  to  sail  with,  91. 
requisites  for  the  voyage,  93. 

of  Bags,  signals,  &c.  to  be  carried  by  masters  of.  ships,  93. 
of  the  sailing  instructions,  93. 
when  want  of  them  excused,  1^4. 
of  the  duties  of  masters,  &c.  in  case  of  distress,  &c.  94. 
from  what  place  ship  to  sail,  94. 

of  sailing  from  place  of  rendezvous,  94. 
of  a  deviation  to  join,  95. 
keeping  with  convoy,  95. 
what  is  one,  95. 

how  far  ship  must  proceed  with,  95. 
penalties*  &c.  for  not  proceeding  or  keeping  with  convoy,  97* 

for  not  obeying  commander  of  convoy,  99. 
duties  of  e  nvoy  officers,  100. 
treaty  wiic  Holland  as  to,  100. 

COPPER  COIN. 

forgiery  of,  clergyable  felony,  180. 

doubted  whether  prosecutor  is  at  liberty  to  proceed  for  offence  as  misde^ 
meanour,  180. 

COPYRIGHT.— (See  "  Literary  Property.") 

CORDAGE. 

for  shipping. 

regulations  as  to  making  of,  318. 

ingredients  of,  318. 
foreign,  imported  here,  duty  of  owner,  &c.  as  to  entry,  &c.,  318. 
penalties,  &c.  how  enforced,  &c.  319. 
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CORN  BIEASURES. 

bow  reducible  to  troy  weighu^  169. 
regulated  by  12  Hen.  7»  c.  5.,  169. 
legal  Winchester  bushel,  its  dimensions,  1 70. 

CORONER. 

his  duty  in  case  of  wrecks,  &c.  103. 

CORPORATION.-— (See  bye-law  in  *<  Londm,"*  ««  BubUeB.**    See  Indtt,  yirM.  d.» 
tit.  '*  Corpormtion ;''  and  see  Index,  ?oI.  I.,  **  Companies.") 
different  kinds  of  corporations,  213. 
the  advantages  and  utility  of,  to  public,  214. 
by  whom  and  how  constituted,  214  to  216. 

some  persons  corporations  by  virtue  of  office^  214. 
of  the  form  of  instrument,  &c.  creating  them,  215. 
the  powers,  capacities,  and  incapacities  of,  216  to  218. 
of  the  rights,  &c.  of  perpetual  succession,  216. 
of  suits  by  and  against,  216. 
of  their  purchases  and  grants  of  lands,  &c.,  216. 
of  their  common  seal,  21 6. 

of  their  bye-laws  and  private  statutes,  216. 219.— (See  **  Bfe-Um.*"} 
what  the  essential  parts  of  a  corporation^  217.        , 
how  far  it  may  contract,  218. 

issue  bills,  &c.,  218, 9. 
corporation  cannot  be  guilty  of  a  crime,  217. 
take  an  oath,  217. 
be  executor  or  administrator,  217. 
wage  its  law,  217. 

be  subject  to  ecclesiastical  censures,  217- 
be  Cable  or  subject  to  personal  injury,  217. 
how  far  liable  in  trover,  217. 
personally  appear,  218. 
levy  a  fine.  218. 
be  arrested  or  outlawed,  218. 
when  it  may  sue  for  a  burgUury^  218. 
general  duties,  &c.,  218.  ' 

must  net  up  to  design  of  its  creation,  218. 
when  liable  for  accident  from  breach  of  their  duty,  219. 
mbcellaneous  point. 

entry  in  books  of,  how  far  evidence,  21. 

COSTS. 

if  on  tender  larger  sum  is  insisted  on>  and  it  afterwards  appears  that  no  morr 
was  due,  debtor  will  be  entitled  to  all  costs  subsequent  to  tender,  184. 

COTTON.— (See  "  Ltn«i,"  «  Wool'*) 
COTTON  WEAVERS.— (Sec  "  ServanU.") 

COURTS.— (See  ««  Admiralty r  "  Piepoudre.*'    See  fol.  3.,  tit  m  ComUy  Comri,^ 

"  jidmiraliy:*) 

CRANAGE.— (See  Index,  vol.  3.^  tit.  "  Cranage:*) 
who  a  right  to,  16. 
the  amount  of,  17. 
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CRANE.— (See  "  Quays,**  "  Wharfage,**) 
of  the  rights  incident  to  a,  17- 
how  defendant  must  plead  to  action  for  using,  1 8. 

CREEKS.— (See  "  Ports:*) 
definition  of,  4. 

officers  appointed  there  by  board  of  customs,  4. 

CROWN,  PREROGATIVE  OF.— (See  "  Wrecks/*  «  Literary  Property**) 
as  to  erection  of  ports,  7. 
as  to  the  right  of  access  and  regress  to  ports,  &c.,  22. 

of  restraining  importation  and  exportation,  22. 
over  wrecks,  &c.,  102.,  &c. — (See"  Wrecks:*) 
as  to  trials  for  piracy,  125.— (See  •*  Piracy:') 

as  to  restraint  of  trade,  188  to  219. — (See  "  Trade,**  "  Monopoly,*'   "  Corpo- 
ration:') 
over  copyrights,  351. 
appointment  of  weights,  168. 
coining  of  money  considered,  180. 
king  by  prerogative  entitled  to  treasure  trove,  and  all  gold  and  silver  mines,  ISO. 

stamping  of  money,  180. 

value  of  money,  1 8 1  • 

may  make  foreign  coin  legitimate,  182. 

CURRIER.— (See  "  Leather:*) 
how  far  bound  to  curry,  356. 
not  to  use  sumach,  except  when,  356. 
rights  of  the  wardens  of  the  curriers,  357. 

CUSTOM.— (Sec  «  Bye-law;*  '*  Corporation:*    vol.  3.,  Index,  "  Usage:*) 
to  sell  com  by  other  than  Winchester  measure,  illegal,  1 73. 
in  opposition  to  a  statute,  v6id,  173.  229. 
in  restraint  of  trade,  what  and  when  invalid,  219  to  222.  ^ 

CUSTOMS,  OFFICERS  OF.— (See  Index,  vol.  1.,  tit.  "  Oficer:*) 
may  enforce  obedience  to  quarantine  laws,  76. 
bond  to  be  taken  by,  relative  to  convoys,  90. 

CUTLERY. 

regulations  as  to  the  marking  of,  320. 

wrought  goods  to  be  marked  with  a  hammer,  320. 

penalty  for  attaching  mark  to  cast  goods,  321. 

for  marking  things  as  London  made,  elsewhere  made,  32  L 
bow  persons  may  be  exempted,  321. 
two  justices  may  hear  and  determine  offences,  322. 
penalties  may  be  levied  in  costs,  and  how,  322. 
wages  to  workers  in,  how  to  be  paid,  323. 
statute  imposes  penalty  for  paying  in  goods,  323. 

DEAL.— (See  "  Cinque  Ports:*) 

Trinity  House  of,  empowered  to  appoint  pilots,  47* 
50  licensed  boatmen  constantly  to  reside  at,  53. 

DEMURRAGE.— (See  vol.  3.  tit.'«  Demurrage:*) 
when  claimable  when  ship  under  quarantine,  83. 
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DENIZEN.— (See  Index,  vol.  1.,  tit.  "  Denizen.*'} 
how  far  he  may  trade,  229  to  231. 

DEPTFORD  STROUD.  .... 

52  G.  3.  does  not  give  Trinity  House  of,  authonty  m  any  ports  banng  separate 
jurisdictions  in  matter  therein  referred  to,  49. 

DICE.— (Sec  •*  Cards:') 

DISTRESS. (Sec  •*  Tolls,"  "  Damage  Feasant."    Index,  ?ol.  3.  tit.  «•  DtstrteeJ*) 

a  remedy  for  the  recovery  of  tolls,  &c.,  20. 

ditto  in  markets,  159. 
privileges  from,  in  favour  of  trade,  270. 

DOVER.— (See  "  Cinque  PotU.") 

considered  the  key  to  England,  13. 

rights  and  powers  granted  of,  13. 

of  the  port  reeulaUons  of,  30. 

corporation  of  Trinity  House  of,  empowered  to  appoint  pUoU»  47. 

50  licensed  boatmen  constantly  to  reside  at,  53. 

DRUGGIST.— (See  "  Brewer.") 

DYER.— (See  •*  Wool.'*    See  Index,  vol.  3.,  tit.  "  Dyer/') 

may  employ  unapprenticed  Journeymen  in  particular  counties,  232* 

EDYSTONE  ROCK.— (See  •«  Lighihause:*) 
what  tolls  are  payable  at,  39. 
situation  of,  described^  40,  1. 

EMBEZZLEMENT. 

how  for  masters  liable  for,  &c.  where  pilot  on  board,  59. 

how  far  quarantine  officers  liable  for,  77. 

of  embezzlement  by  servants  in.  particular.— >(Bee  **  Servants:*} 

ENGROSSING.— (See  "  FarestaUing:') 
what  it  is,  and  how  punishable,  260,  1. 

EVIDENCE.— (See  vol.  3.,  Index,  tit.  «*  Evidence.") 

entry  in  books  of  corporation,  that  certain  acts  had  been  done  on  a  former 

occasion  not  admissible  as,  to  support  the  recurrence  thereof,  21. 
though  such  is  admissible  to  prove  those  ver^  acts,  21. 
answers  of  master,  and  direction  of  quarantine  officers*  of  liability  to  perform 

quarantine,  82.  n.  2. 
as  to  ownership  of  goods  taken  by  piracy,  125. 
attested  copy  before  two  justices  ot  peace,  relative  to  settlement  of  officer,  who 

set  lip  trade,  evidence  at  sessions,  234. 
plaintiflrs  acquiescence  to  defendant's  publishing  musicid  work  of  plaintiff  six 

years  ago,  not  evidence  of  transfer  of  copyright,  241. 
ipistakes  in  names  of  places,  &c.  in  work,  how  fiu:  evidence  of  piratbg 

same,  243. 

EXETER. 

rights  of  corporation  of,  as  to  port  duties,  18^ 

EXPORTATION. 

king's  prerogative  as  to  restraint  of,  22 
M  cards  and  dice,  312,  313. 
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EXTORTION.— (See  vol  3.,  Index,  tit.  '*  Extortion^'*) 

what  amounts  to,  in  owner  of  soil  in  fair,  to  prevent  others  selling,  156. 

FAIRS  AND  MARKETS.— (See  "  Sale,*'  «  Piepoudre,  Court  of,''  «•  ToUs.'') 
the  utility  and  object  of  them,  142. 

the  distinction  between,  and  derivation  of  the  two  terms,  142. 
who  may  sell  in,  142, 143. 

St  1  &  2  P.  8c  M.  c.  7.  does  not  extend  to  fairs,  142. 
dtizens  of  London  allowed  to  trade  in  any  part  of  kingdom,  143. 
origin  of,  143. 
of  grants  of,  holding,  143. 
who  entitled  to  hold,  143  to  145. 
places  of  holding,  145. 
how  far  they  can  be  removed,  145. 
cannot  be  held  in  churchyards,  146. 
of  the  times  for  holding,  146,7. 
how  far  sales,  &c.  on  Sundays,  good,  147. 
consequences  of  continuing  them  longer  than  for  their  legal  duratloii,  147* 

162. 
a  sale  made  at,  in  night,  will  not  bind  a  stranger,  148. 
sale  by  sample  in,  not  market  overt,  149. 
sale  in  market  overt  when  binding,  148.— (See  '*  Market-overL'*) 
of  the  sale  of  horses  in,  151  .—(See  **  Bonee.") 
of  the  coiurt  of  piepoudre,  15 1 . — (See  **  Piepoudre,  Court  of**) 
of  clerk  of  market,  hb  appointment,  &c,  15.3.  157. 

his  duty,  &c.,  153.  157. 

his  fees    153. 
of  the  tolls  in,  154  to  161.— (See*'  ToUs**) 
powers  and  rights  of  owner  of  soil,  1.55. 
to  whom  grant  will  descend,  156. 
when  right  to  hold  forfeited,  161. 

FALSE  PRETENCES. 

punishment  for  obtaining  property  under,  265. 

FELONY.— (See  «  SWc:*  Index,  vol.  3.,  Ut.  "  Fehny'r  *' Attainder,'' ^*  Outlmcrff.") 

master  of  ship  guilty  o^  for  concealing  what  circumstances  relating  to  quaran- 
tine, 74. 

to  escape  from  performance  of  quarantine,  76. 

to  forge  certificate  of  performance  of  quarantine,  76. 

to  convey  any  goods,  letters,  &c.  liable  to  quarantine  from  place  therefore 
appointed,  76. 

persons  not  infected,  and  entering  lasaret  and  escaping,  guilty  of,  76.  n.  1. 

attainder  of  felony  under  quaraotme  laws  does  not  work  corruption  of  bloody 
82. 

not  felony  to  take  goods  wrongfully  from  wredt,  but  only  trespass,  103. 

to  plunder  ship  in  distress,  1 1 2. 

act  of  piracy  amounts  to,  1 24. 

how  and  where  it  is  triable,  1 24,  5. 

to  steal  ^oods  from  ships  or  canals,  141 . 

party  guilty  of,  in  stealing  corn  sent  to  be  ground,  284. 

but  not  for  changing  it,  284. 

party  guilty  of  in  destroying  mills,  &c.,  290,  291. 

in  destroying  frames,  333. 
in  entering  house  to  steal  linens,  &c«  361. 
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FI6URES.-^See  •*  BmU:') 

FIRE.— (See  vol.  3.,  Index,  tit.  "  Fire:') 

loss  of  apprentice's  labour  in  case  of,  238. 
of  setting  fire  to  niiUs,  &c.,  290. 

FIRE  ARMS. 

proof  of,  when  requisite,  and  where  to  be  made,  324. 
penalty  for  selling  barrels,  &o.  before  proved,  329. 
for  making  guns,  &c.  before  proof,  329. 
for  using  before  proved,  329. 
how  and  when  they  must  be  sent  to  proof  house,  329* 
of  receiving  barrels  from  manufacturer,  unless  proved,  329. 
what  barreU  ej^enipt  from  these  requisites,  330. 
ofifences  against  these  requisites,  how  and  where  prevented,  330« 
Btrfmngham^  proof-house,  324. 

of  the  guardians  and  members,  &c.  and  establishment  of,  324,  5. 

scale  of  proof,  326. 

of  the  marks,  &c.  to  be  placed  on  proved  barrels^  327. 

proof-master,  his  office,  and  when  and  how  chosen,  &c.  327. 

of  appeals  by  party  meved,  328. 
London  proof-house,  328. 

how  and  when  proof  to  be  made  by,  328. 

what  and  when  charges  to  be  made,  329. 

FIRE  WORKS. 

no  person  to  make  or  sel],  331. 

nor  any  moulds  for  making,  331 
how  &r  prohibited  being  thrown  in  streets,  &c.,  331. 
penalty  for  making  and  selling,  &c.  and  how  enforced,  &c.,  332. 
exemptions  as  to  who  allowed  to  make  and  use,  332. 

FISH.— (See  vol.  1.,  Index,  tit.  ••  FlsK*  Fishery:*) 
British  taken  is  not  affected  by  13  &  1 4  Car.  2.^  11. 
Mackarel  may  be  cried  on  Sunday*  147. 

FIS^ERM£N. 

custom  in  Kent  as  to  drying  nets,  24* 

FIXTURES.— (See  Index.  vqI.3.,  tit.  **  Fixtures/') 
what  are  legally  considered  6xtures,  268. 
exemptions  are  made  in  favour  of  trade,  268. 

price  of,  cannot  be  recovered  under  count  for  goods  sold  and  delivered,  27(^« 
do  not  pass  to  assignees  of  bankrupt  under  words,  ,gouds  anil  chattels.  27Ct 

FLAX  AND  HEMP.— (See  Index,  vol.  1.,  tit.  "  Flax:') 
encouragement  of  growth  of,  332. 
unlawful  to  water  where  cattle  drink,  332. 
duties  payable  on,  332. 
any  one  may  set  up  as  dresser  of,  357* 

FLOTSAM.— (See  **  Wreck:') 
what  it  is,  104. 

FORESTALLING,  REGRATING,  AND  ENGROSSING. 

what  they  are,  and  how  punished,  260. 
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FORESTALLING,  R£GRATING»  AND  ENGROSSlNG.--(c(Ni/MK«d.) 
the  ill  effect  of,  oq  trade  geoerallyy  261. 
what  amouDts  to>  2G1. 

what  nctuals,  &c.  do  not  come  under  the  offence,  262. 
how  offence  described  in  indictment  for,  263. 
sale  of  bricks,  enactment  against,  295. 

FORGERY.— (See  Index,  vol.  3.,  tit.  "  Forgery.**) 

of  certificate  of  performance  of  quarantine,  unclergyable  felony,  76. 

of  hawker*s  licence,  penalty  for,  165. 

of  linen  stamp^  359. 

of  paper  stamp,  369. 

of  copper  coin,  felony  with  benefit  of  clergy,  ISO. 

liabihty  of  person  in  possession  of  foiged  notis*  185* 

FRAMES  AND  FRAMEWORK. 

protection  of,  and  the  enffiues  annexed  thereto,  333. 
breaking  of,  how  and  when  punished*  333. 
punishment  for  not  returning,  &c.  frames  hired,  334. 
persons  knowingly  buying  nrame  without  consent  of  owner,  hoi^  pu- 
nished, 334. 
regulations  affeeting  the  manufactory  of  knitted  pieces,  334. 

proviuons.  Sec.  as  to  iletholes  in  knitted  pieces  or  stockings » 334. 
of  the  marks  on  framework  knitted  pieces,  335. 

offences  against  proFisions  as  to,  penalty,  and  how  enforced^  335. 
actions  under  acts,  335. 
company  of  framework  knitters,  rights  of,  saved,  336. 

GAMING.— (See  *'  Cards  and  Dice.*') 

GLASS.— (See  Index,  vol.  1.,  lit.  "  Glass.**) 
observations  on  the  manufacture  of,  336. 

company  of  plate  glass  manufacture,  its  utility  and  establish mc:nt,  336* 
capital  offence  to  commit  forgery  on  such  company,  336. 

GOLD.— (See  "  Plate;*  "  Money;'  "  JIfwieji.**) 

GUNPOWDER. 

where  it  may  be  made,  337. 

what  a  nuisance  in  this  respect,  337. 

places  allowed  by  statute  for  gunpowder  to  be  made  in»  33S, 

of  licences  for  erection  of  mills,  &c.,  338. 

power,  &c.  of  quarter  sessions  to  license^  &c.,  339. 

what  sort  of  mill  mny  be  u-sed,  340. 
where,  when,  and  how  it  may  be  kept»  340. 

where  it  may  be -kept,  340. 

what  quantity  may  be  kept,  341. 

power»  &c.  of  justices  to  appobt  places,  &c.,  342* 
carriage  ot,  by  land  or  water^  regulated,  342. 

of  the  unloading  stale,  condemned,  or  returned  gunpowder,  343. 

penalty  for  using  fire,  &c.  on  board  vessel,  343,  4. 

within  what  time,  and  how  loading  and  unloading  to  be  made,  344. 

to  what  vessels  these  provisions  apply,  344. 

ship  outward  bound,  now  to  carry,  &c.,  345. 

ship  homeward  bounds  how  to  land,  &c.»  345. 

searchers^  their  appointment  and  powers,  345. 
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GUNPOWDER.— (coii/iJiu€d.) 

penalties  under  acts,  how  and  when  recoverable,  &c.,  345. 
actions  for  things  done  underact,  how  prosecuted,  &c.,  345. 

GUNS.— (See  "  Fire  Arms.") 

HANDICRAFT  TRADES. 

who  may  exercise,  232. 

apprentice  discovering  two  oflfenders  guilty  of  coining,  may  exercise,  when,  232. 
dyer  may  employ  unapprenticed  journeymen  in  particular  counties,  232. 
hatters  may  employ  unapprenticed  journeymen,  347* 

HARBOURS.— (See  «*  Ports,''  •*  Creeks:*) 

HASTINGS.— (See  "  Cinque  Ports.") 

HATS.— (See  Index,  vol.  3.,  tit.  '«  Hat  Trade.*') 

progressive  improvement  in  manufacture  of,  346. 

maker  must  take  out  licence,  346. 

who  are  deemed  retailers,  346. 

retailer  of,  must  have  words,  •'  dealer  in  hats  by  retail/*  put  over  his  door» 

347, 
forfeiture  for  unlicensed  person  fixing  such  mark,  347. 
may  employ  unapprenticed  journeymen,  347. 
exportation  of^  347. 
duties  on  importation,  347. 
duties  on>  and  licences,  repealed,  347. 

HATT£RS.^(See  "  Hats.") 

HAVENS.— (See  «  Ports.") 
definition  of,  5. 

have  not  the  privileges  appertoining  to  ports,  5. 

HAWKERS  AND  PEDLARS.— (Sec  52  Geo.  3.  c.  108.) 
objections  to  them»  163. 
what  a  selling  as,  164. 
licences  required  by,  163. 

how  to  be  obtained,  163. 

dudes  payable  on,  1 64. 

trading  without,  penalty,  164. 

must  produce  licence,  when,  1 64. 

penalty  for  forging,  165. 

how  far  they  may  be  seized  where  no  licence,  165. 

lending  or  letting  out  licence,  penalty  for,  165. 

using  another  8  licence,  penalty,  165. 

how  far  subject  to  penalty  by  sending  servant  with  licence.  166. 
exemptions  from  licences,  166. 

persons  selling  in  le^Uy  established  markets,  &c.,  166. 
printed  papers  licensed  by  authority,  1 66. 
fish,  fruit,  or  victuals,  166. 

makers  or  workers  of  any  goods  of  Great  Britain,  &c.,  166. 
children,  &c.  of  such  workers,  166. 

travelling  tinkers,  coopers,  ghiziere,  8m;.  1 66. 

wholesale  traders  in  and  makers  of  English  bone  lace,  &c.,  see  4  Geo.  1 .  c.  6* 
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HAWKERS  AND  P£DLARS.-^c(m£inuee/.) 
exemptions  from  licences. — (continued.) 

wholesale  traders  in  lace,  woollen*  &C.9  166. 
persons  carrying  about  coals  in  carts,  &o.,  166. 
duties,  rights,  and  disqualifications  of  licensed  hawkers,  &c.,  i  67 • 
to  place  what  on  their  packs,  vehicles,  &c.,  1 65. 
not  being  residents,  how  far  prohibited  from  selling  by  auction,  167' 

what  amounts  to  such  selling,  1 67. 
hawkers  cannot  sell  teas  or  spirits  without  permit,  1 67. 
dealing  in  smuggled  goods,  effect  of,  1 67 * 

may  set  up  any  craft,  &c.  though  not  having  served  apprenticeship,  wheu 
and  where,  167. 
recovery  of  penalties,  and  punishments,  167. 

HEMP.— (See  "  Flax  and  Hemp"  "  Cordage.'') 

HIDES.— (See  "  Leather^) 

HIGHWAYS.— (See  "  Canals,"  *'  Railways:*) 
what  a  highway,  127. 
what  a  dedication  to  the  public,  127. 
who  to  repair  in  general,  128. 
general  highwav  act  shortly  sketched,  128. 
construction  of,  as  to  taking  materials  for  repairs  from  land,  129. 
appointment  of  surveyors,  and  their  liabilities,  129,  130« 
these  act8  do  not  take  away  common  law  right,  131. 
turnpike  road  act,  as  to  roads  twenty  miles  round  London  and  Westminster, 

131. 
who  exempted  from  payment  of  tolls,  132,  3. 
remedy  for  tolls  extortion^  &c.,  1 33. 
how  to  proceed  by  action  against  toll-gate-keepers,  134. 
of  the  trustees  of,  their  appointment,  134. 
their  liability  to  repair,  128. 

HORSES.— (See  vol.  3.,  Index,  tit.  «•  Horsed) 

when  stolen,  how  ^rmle  of,  divests  property  of  owner,  151. 
enactments  of  2  P.  &  M.  c.  7.  and  31  Ehz.  c.  12.,  151. 

provisions  of,  extend  to  horses  taken  by  wrong,  although  not  stolen, 
151. 
if  seller  of  horse  be  entered  in  toll-book  by  false  name,  property  of,  not  al- 
tered, 151. 
constable  cannot  take  horse  from  bona  fide  purchaser,  although  he  has  warrant 
against  thief,  151. 

HOUSELLA6E.— (See  "  Tolls:') 
who  ari^t  to,  16. 
what  claimable,  17- 

HULL,  TOWN  OF. 

excepted  in  1  Eliz.,  which  regulates  the  unlading  merchandizes  at  particular 
ports,  10. 

also  in  13  &  14  Car.  2.,  quod  vide, 

HUNDRED. 

liability  of,  when  mill|  &c  destroyed,  290,  291. 
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HYTHE.— (See  "  Ctnque  PorU.") 

IMPORTATION, 

kiiig*8  prerogative  as  to  restraint  of,  22. 

INDICTMENT.— (See  "  Ftiony.") 

INJUNCTION. 

where  granted  for  injury  to  patent,  212. 

where  granted  against  printing  proceedings  at  trials,  &c.,  343. 

INSURANCE.— (See  "  C(mt)oys*'  Sec  vol.  3.,  Index,  tit.  "  Polky  of  IiuwramceS) 
bow  affected  b^  performance  of  quarantine,  82. 

on  goods  not  vitiated  by  misdescription  of  force  of  vessel  in  licence  required  by 
convoy  laws,  89. 

JETSAM.^(See  "  Wreck."    Index,  vol.  3.,  tit,  "  Jetsam.") 
what  it  is,  104. 

JUSTICES  OF  PEACE.— (See"  Manufactures.'*) 
oath  of  quarantine  to  be  taken  before,  76. 
penalties  under  quarantine  laws  recoverable  before,  81. 
m  case  of  wreck,  dispute  concerning  damage  to  lands  settled  by,  108. 
to  summons  constables  out  in  time  of  wreck,  &c.,  110. 
justices  to  be  appointed  to  settle  salvage,  111. 
may  commit  offenders,  in  case  of  wrec)^  for  what  oflfences,  112. 
penalties  recoverable  before,  under  highway  act,  129. 
justices  to  limit  time  for  repair  of  roaa,  I3u. 
to  inquire  into  employment  of  lands  left  for  repair,  130.  n.  2. 
duty  of,  relative  to  highways,  130. 
may  object  to  surveyor  of  roads,  130. 
if  they  act  corruptly,  how  punished,  130. 
may  stay  proceedings  relative  to  drawing  carriages  up  steep  hills,  &c.  ia  snow, 

when,  131. 
power  of,  relative  to  weights  and  measures,  174,  5. 
two,  constitute  a  quonim  to  settle  disputes  relative  to  examination  of  weights, 

175. 
to  appoint  persons  to  examine  weights,  175. 
justices  to  purchase  weights  for  use  of  respective -eouoties,  176. 
to  forward  accounts  of  forfeitures  under  acts  relative  to  we^hts,  &c.  to  clerk 

of  peace,  178. 
may  hear  and  determine  complaints  concerning  apprentices,  233. 
in  action,  &c.  against  officer,  &c.  for  setting  up  trade,  two  or  more,  may 

summoa  oflfenaers  as  to  kst  place  of  settlement,  234. 
must  give  attested  copy  of  affidavit  to  person  making  it,  relative  to  abode,  to 

be  produced  when  required,  234. 
justices  to  appoint  visitors  over  appry  tices^  237* 
power  of  visitors,  237. 

penalties  attached  to  regulation  of  apprentices  recoverable  before,  237- 
two  or  more  copies  of  act  to  be  affixed  in  manufactory,  237. 

KEELAG£--(See  "  ToUs.") 
whoa  right  to,  16. 
the  amount  claimable,  17. 

KENT. 

custom  in,  for  fishermen  to  dry  their  nets  on  land*  private  property,  24. 
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K£YAG£.— (See  "  Wharfage:*) 

KINGSTON-UPON-HULL. 

tolls  granted  to  town  of,  18. 

pilots  of  Trinity  House  of,  exempted  from,  52  G.  3*  c.  39.,  49. 

KNIVES,  &c.— (See  "  Cutlery.^') 

LABOURERS.— (See  '*  ServanU.") 

LANCASHIRE. 

warehouses  in,  how  far  exempt  from  butter  laws,  301. 

LANDLORD  AND  TENANT.— (See  "  Fixhires:*) 
what  fixtures  tenant  may  remove,  268. 
what  goods  privil^ed  from  distress,  270. 

LAZARET.— (See  *'  Quarantine.") 

acts  of  parliament  relating  to,  77  to  80. 

LEAD.~(See  '*  Pewter:*) 
sold  by  what  measure,  170. 

LEATHER.— (See  vol.  1.,  tit.  "  Leather:'— See  late  act,  3  G.4.  c.  83.) 
how  mi^e,  and  utility  of  manufacture,  347. 

regulations  not  extending  to  London,  Westmmiterp  Southnparh  or  withm  fifteen 
miles  qf  Royal  Exchange. 
butchers  and  flayers  of  hides  and  skips  HQt  to  injure  them,  under  what 

penalty,  348. 
ly^pointnieiit  and  office  of  inspectova  of  liides,  &c.>  348. 

of  the  penalties  imposed  for  injuring  hides*  349. 
places  for  inspecting  raw  hides,  348. 
ofthe  marking  of  hides,  350. 
fees  of  inspection  and  marking,  351. 
penalty  for  davaaflinj^  hide,  &p«  how  eiftforced,  351. 
of  the  bringing  of  hides  to  be  marl^ed^  35i. 

when  to  be  brought,  and  penally  fos  neglect,  35 1  • 
removing  hides,  &c.  before  inspection,  penalty,  351. 
changing  place  for  ioApecting  hides,  ij?bat  noUoe  to  be  given,  35 1 . 
penalties  imposed,  how  disposed  oi  and  reoovevable,  352. 
regulatiom  relating  to  London,  Westmimttrt  Sautkutark,  or  withif^  fifteen  tuiles 
of  Royal  Exchange, 

commissioners  for  putting  act  into  execution,  353^ 

gashing,  &c.  hides,  penalcy,  353. 

inspectors,  &c.  at  Leadenhall  or  Borough,  their  appointment,  pflice,  and 

powers,  353. 
penalty  for  selling  unstamped  hides^  355. . 
penalties  how  enforced,  &c.  355. 
regulatifms   (\ffectmg  tq^mers,  auriwu  and  leaAer  seU^rs.— <See.  respectwe 
lieads  of 

LEATHEIUSELLER.— (See  ••  Leather:*), 

how  fieir  party  may  buy  or  sell  sheep  skins  unsearched  or  unsealed,  357. 

LEATHER-WORKERS.— (See  "  Servants:*) 
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LICENCE.— (See  •*  Hawker  and  Pedlar,**    "  Boatmen,"  «  Convoffs/*  "  Mob," 
"  Coaches,'* '«  Plate.**) 

LIEN.— (See  vol.  3.,  Index.,  tit.  '*  Lien.*') 

dyer  has  lien  on  goods  to  what  extent,  427. 

determination  of  meeting  of  dyers,  &c.  at  Manchester,  rehiti?e  to,  427. 

such  resolutions  held  lawful,  428. 

LIGAN.— (See  «  Wreck.*') 
what  it  is,  IU4. 

LIGHTHOUSES,  BEACONS,  AND  SEA  MARKS,  Floating  Lights,  and  Vesaeb 

exhibiting  Lights  therein, 
their  purposes,  33. 
what  they  are,  33,  34. 
who  may  erect,  and  where  erected,  34. 

rights  and  liabilities  of  Trinity  House  in  this  respect,  34* 

concise  history  of  Trinity  House,  35. 
who  to  maintain  them,  34. 
punishment  for  injuries  to,  34. 
of  the  duties  payable  at,  in  general,  42. 
what  vessels  exempt  from  duties,  43.  '       ' 

Cltdb  Lighthou$e. 

whereto  be  erected,  see  29  G.  2.  c. 30.  s*  1. 

who  to  grant  free  charter  of  lands  for  same,  see  29  G.  2.  c«  30*  s.  1 . 

fee  duty  to  be  paid  for  same,  see  29  G.  2.  c  30.  s,  2« 

commissioners  for  executing  this  act,  who  to  be,  see  29  G.  8.  c.  30*  ••  3« 
their  powers,  duties,  &c.  see  29  G.  2.  c.  30.   s.  1,  2,  3,  4,  5.  9»  10. 
&14. 
'  duties  payable  by  vessels  using,  see  29  G.  2.  c  30,  s.  6.  11,  12, 13,  14. 
Edtstonb  Lighthouse. 

origin  of,  39. 

local  situation  of,  40. 

duties  payable,  39. 

by  whom  such  duties  shall  be  collected,  and  wherej  30. 

what  vessels  subject  to  duties,  40. 

cocquets,  &c.  not  to  be  given  by  any  cuetom-hoose  officer  tiD  same  paid» 
40. 

collectors  may  go  on  board  and  recrive  duties,  40. 

power  of  Stress,  &c.  in  non-payment,  40. 

object  of  the  statute  4  Ann.  c.  20.  as  to,  40. 

construction  of  the  act,  and  to  what  it  extends^  40. 
S&BRRlBS  Lighthouse, 

object  of,  41. 

in  whom  vested,  41. 

who  to  keep  in  repair,  &c.,  41. 

duties  payable,  and  what  vessels  to  pay,  3  Geo.  2.  c.  36.  s.  3, 4,  5.  7. 
the  Smalls  Lighthouse. 

duties  payable  at,  and  what  vessels  subject  to,  18  Geo.  3.'e;'42«  s.  1. 

who  a  right  to  duties,  42. 
Sfbrm  Point. 

acts  relating  to  its  erectiont  41. 

duties  payable  under  charters  of,  28  Car.  2.  30  Carr2; 
CuESTBR  JAghthouses. 

acts  relating  to,  42. 
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LIMITATION,  STATUTE  OF.— (See  vol.  3.,  Index,  tit. "  SUitute  of  LmuiatioM.") 
to  actions  on  univenity  and  other  rights  to  copy  of  publications,  249. 
on  piracy  of  busts,  &c.,  253. 
for  penalties  against  bakers,  277. 
for  penalties  against  fire  arms  regulations,  330. 

LINENS. 

who  may  set  up,  &c.  trade  connected  with  making  of  linen  cloth  or  tapestry, 

358,  9. 
of  the  make  of,  359.  ^ 

if  deceitfully  used,  consequences,  and  how  oflender   punished,    &c., 
359. 
of  the  marks  and  seals,  and  punishment,  kc.  for  offences  against,  359. 364. 
how  far  cambrics  or  French  lawns  may  be  used  or  sold,  360. 
stealing  &c«  from  calico  printing  or  bleaching  grounds,  how  punished,  &c., 

360. 
printed  linens  and  calico. 

penalty  for  wearing  or  using,  &c.,  36 1 .  ^ 

prohibited  calicoes  described,  362. 

exception,  362. 

stuff  of  linen  yam  and  cotton  wool  may  be  used,  362. 

how  far  importation  prohibited,  363. 

when  printer  should  begin  to  print,  364.  • 

patterns  for  printed  linens,  &c.,  the  owners  copyright,  &c«,  in,  363. 

LITKRARY  PROPERTY.— (See  "  Evidence.") 
bookSf  nuigazinest  3rc. 

remarks,  &c.  on  author's  exclusive  right  to,  238,  9. 
for  what  time  author  an  exclusive  right  to,  240. 
how  fur  a  copyright  in  musical  compositions,  24  L 
how  far  author  may  assign  copyright,  242. 
of  the  form  of  assignment  of  a  copyright,  242. 
rights  of  assignee  of  copyright,  242. 
what  a  piracy  of  copyright,  242. 

how  far  stranger  may  print  or  publish  notes  to  a  work,  24?. 
additions  and  improvements  to  a  work,  242. 
histories,  dictionaries,  &c.,  242. 
charts,  majps,  &c.,  242.  244. 
incorporation  of  other  works,  243. 
reports  at  law,  244. 
bibles,  &c.  244. 
maffazines,  244. 

libellous  or  immoral  books,  &c.,  243. 
a  play,  243. 

tnals  in  courts,  &c.  243. 

books,  &c.  written  here  and  published  abroad,  saleable,  &c.,  and 
punishment  for  sale,  244,  5. 
of  the  remedies  for  piracy,  244. 

injunctions,  when  granted,  242.  244. 
remedy  when  no  entry  made  at  Stationers*  Hall,  245. 
of  the  entry  of  books,  majzazdnes,  fcc.  at  Statipners'  Hall,  245. 
appronriation  of  copies  of  books  b^  public  bodies,  247. 

eieyen  copies  of  work  to  be  pnnted,  for  what  institutions,  247,  8. 
to  whom  to  be  delivered,  248. 
on  what  paper,  248. 
.  demand  of,  when  and  how  to  be  made,  249. 
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LITERARY  FROVERTY. ^(conlinued.) 

books,  magazines,  Jrc. — (contviiLed,) 

appropriation  of  copies  of  books  by  public  bodies.— >(c<mtiitu^.) 
penalties  for  acting  contrary  to  act,  248,  9. 
of  second  and  subsequent  editions,  when  delivered,  249. 
lists  of  books  entered  at  Stationers*  Hall,  245* 
English  and  Scotch   universities,  Eton,  Winchester,   and  Westminster 
colleges. 

their  rights,  &c.  as  to  books  given  to,  for  advancement  of  learning, 
349.  350. 
rights  of  crown  as  to  printing  acts  of  parliament,  books  of  prayer,  law- 
books, almanacks,  &c.,  351.  ^ 
when  king  divests  himself  of  right,  252. 
prints  and  engravings, 

how  far  copyright  in  protected,  252. 
printer  must  engrave  his  name,  &c.  where  and  when,  252. 
rights  of  assignee  of,  252. 
sculptures,  models,  busts,  copies^  casts,  3rc. 
how  far  right  in  protected,  253. 
what  a  piracy  of,  253. 
remedy  for  piracy,  253. 
how  copyright  assigned,  253. 

LOG-BOOK. 

master  must  deliver  to  quarantine  officer  on  arrival  of  vessel,  74. 

LONDON.— (See  «  Bread,"  **FkeJrms,*'  **  Leather;'  '*  Servant;'  '^  SUk.''  See 
vol.  3.,  Index,  tit.  '*  London.**) 
port  of,  its  extent,  1  to  3. 

power  of  corporation  of,  of  the  river  Thames,  4.  n.  1. 
unlading  merchandizes  at,  must  be  done  at  legal  quays  of  port  of,  10. 
owner  of  ship  acting  contrary  thereto,  subject  to  penalty  of  j£l(M).,  II. 
wharfingers  in,  cannot  claim  wharfage  for  vessels  unlading  fastened  to 

their  whar&,  II,  12* 
any  person  may  unlade  and  lade  at  wharis  of,  on  payment  of  duties,  17. 1 
of  the  custom  of,  as  to  port  duties,  18. 
custom  of  porterage  in  city  of,  held  good,  1 9. 
obligation  of  city  of,  to  provide  porters,  19. 

Erivilege  as  to  market  overt,  148. 
ut  wharf  in,  is  not  so  privileged,  1 48. 
sale  in  pawnbroker's  shop  in,  not  market  overt,  149. 
act  privileging  woolcombers  in  Yorkshire  does  not  extend  to,  439. 
reffuktions  as  to  leather  in,  353. 
wharf  in,  not  market  overt,  148. 

LORD  OF  MANOR. 

his  rights  and  duties  in  case  of  wrecks,  103,  4.  1 14,  &c. — (See  "  Wreck;*) 

LORD  WARDEN.— (See  «  Gnqu^  Ports/') 

MACKAREL. 

may  be  sold  on  Sunday,  147. 

MANIFEST.— (See  «  Quarantine;* ) 

master  must  deliver,  to  quarantine  officer  on  arrival  of  vessel,  74. 


TO   SECOND   VOLUME.  463 


MANUFACTORY.— (See  "  Jpprenticer) 

establishmetit  of,  when  considered  a  nuisance,  265. 
what  are  considered  such,  266. 

MANUFACTURES.— (See  «  Bready'*  "  Brewer  and  Beer,"  "  Bricks  and  TxUs*^ 
«  Butter  and  Cheeae,'*  '*  Buttons,"  "  Candles/'  "  Cards  and  Dice/'  "  Coaches 
and  Carriages/'  "  Cordage/'  "  Cutlery/*  Fbre  Arms/*  "  Fireworks/'  Flax  and 
Hemp/'  •*  Frames  and  Frame  Work/*  «<  Glass/'  •'  Gunpowder/'  "  HaU/* 
«  Leather/*  •*  Linens/*  "  Paper/'  "  Paper  and  Printing/'  "  Pewter  and  Brass 
Wares,  Ac/'  "  Plate/'  "  Servants/'  <•  Si«f,*'  "  Soap/'  "  ATooI."  See  also  vol.  3, 
tit,  "  Manufacture.^') 
cunory  remarks  on  the  general  utility  of,  271. 

MARGATE. 

twenty  licensed  boatmen  constantly  to  reside  at,  53. 

MARKET.— (See  <«  Fkirs  and  Markets/') 

utility  of«  and  design  of  establishment  of,  142. 

distinction  between,  and  a  fair,  142. 

law»  &c.  as  to  fairp  here  applie8.-^(See  **  Fairs,*') 

MARKET-OVERT.— (See  voL  3.,  Index,  tit.  *'  Market-overt/') 
sales  in,  in  general  divests  property,  148. 

sale  of  goods  in»  seized  by  pirates,  divests  property,  \i5, 
what  is  a  sale  in,  148. 

^6  must  be  on  market-^ay,  148. 

custom  of  Iiondon  in  this  respect*  148. 
of  Bristol,  148. 

what  is  a  market  overt,  148. 
sales  to  pawnbrokers  does  not  divest  property,  when,  149. 
where  a  presumption  of  fraud  in  sale,  property  does  not  divest,  149. 

what  such  presumption  of  fraud,  149. 
sale  in,  to  owner  of  goods,  not  binding,  when,  149. 
sale  in,  by  infant,  feme  covert,  &c.  when  binding,  149. 
no  market  overt  for  pawning,  149. 
tole  to  divest  property  must  be  entirely  in,  149. 

sale  by  sample,  or  at  night,  is  not  a  sale  in^  149. 
how  far  sale  of  stolen  goods  divests  property,  149. — (See  "  HofsesP) 

when  owner  entitled  to  restitution,  and  how  to  proceed,  149,  150. 

rights  of  owtier  in  thia  respect,  149. 

Roods  taken  by  pirates  not  within  act,  150. 
candies  must  be  sold  in,  308. 

MASTER  AND  APPRENTICE.— (S^  "  Apprentice/') 

MASTER  AND  SERVANT.— (See  «<  Servants/*  and  tol.  3.  tit.  '*  MMer  and 
Servant:') 

MASTER  OF  SHIP.^(See  "  Omvoy/'  **  Pilot/'    Vol.  3.  Index,  tit  "  Masters 
of  Ships.") 
liable  foir  weighage,  though  not  owner,  16.  n.  8. 
of  their  duties,  &c.  in  ports,  30. 

residing  in  places  mentioned  in  52  Geo.  3.  may  pilot  their  own  ships,  49. 
but  not  unless  resident  there,  49. 
or  person  appointed  by,  may  change  mooring  of  their  ships  in  ports,  49. 
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MASTER  OP  Sm?. ^(continued.) 

must  keep  signal  for  pilot  to  come  on  board,  flying,  on  arrival  from  voyage  in 

Thames,  50. 
and  by  every  means  must  fieu^iiitate  tlie  same,  51. 
penalty  for  not  keeping  out  signal,  or  refusing  to  let  pilot  come  on  board  or 

act,  51. 
penalty  cannot  be  sued  for  unless  under  certificate  from  Trinity  House,  51. 
penalty  for  masters  acting  &s  pilot,  or  other  unqualified  person,  after  licensed 

pilot  has  offered  himself,  54. 
but  pilot  must  actually  produce  his  licence  to  affix  penalty  on  roaster,  54. 
penalty  for  suffering  vessel  to  be  piloted  by  unlicensed  person,  57. 
but  not  for  piloting  himself  unless  in  pilot's  water,  58. 
in  distress,  may  avail  himself  of  best  assistance,  58. 
master's  liability  for  loss,  &c.  where  no  pilot  on  board,  58. 
his  liability  where  there  is  one,  59. 

clause  in  52  G.  3.  confined  to  pilots  of  particular  district,  60. 
of  their  duties  and  liabilities  as  to  performance  of  quarantine,  73. 
when  liable  to  perform  quarantine,  and  passes  a  ship  at  sea,  or  arrives  witbio 

four  leagues  of  coast,  is  bound  to  notify  his  liability  by  signal,  73. 
penalty  for  failure  of  his  duty  in  this  respect,  73. 
hoisting  quarantine  flag  when  not  subject  to  quarantine,  is  liable  for  same 

peniSty,  73. 
must  hoist  different  signal  according  to  nature  of  bill  of  health,  73. 
also  another  kind  of  signal  for  ship  actually  infected  with  disorder,  73. 
on  arrival,  must  give  pilot  a  true  written  account  of  places  touched  at,  &c.  on 

homeward  voyage,  73. 
must  hoist  signal  on  receiving  from  pilot  notice  of  liability  to  perform  qua- 
rantine, 73. 
bound  by  penalty  to  answer  all  questions  in  writing  previous  to  entering  port, 

pursuant  to  order  in  council,  73. 
must  bring  ship  to,  on  requisition  of  quarantine  officer,  73. 
wilfully  neglecting  to  make  disclosure  of  having  touched  at  infected  place,  or 

having  infected  person  on  board,  or  to  hoist  proper  signals,   is  guilty  of 

felony,  74. 
must  deliver  bill  of  health,  log-book,  and  journal,  &c.  to  quarantine  officer, 

on  arrival  at  place  appointed  for  performance  of  quarantine,  74. 
immediately  on  arrival  of  ship,  must  give  notice  if  be  has  performed  quarantine 

at  foreign  port,  74. 
must  not,  under  penalty,  leave  the  ship,  or  suffer  any  one  to  leave  before  per- 
formance of  quarantine,  unless  by  special  licence,  75. 
must,  under  same  penalty,  cause  ship  and  cargo  to  be  conveyed  to  places 

appointed,  75. 

MAYOR. 

duty  of,  as  to  fairs  and  markets,  1 53,  4. 

MEAL.— (See '*  Bread.'0 

MEALMAN.— (See  "  Bread.'*) 

MEASURES.— (See  '<  Weighti  and  Measures.**)       ' 

MEASURAGE.— (See  "  ToUs.*') 
who  right  to,  16. 
the  amount  of,  claimable,  1 7. 
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MEMBERS,— (See  "  Ports.'') 
definition  of,  4. 

MILK. 

may  be  sold  on  Sunday,  147. 

MILLBOARD.— (See  •*  Paper:') 

MILL.— (See  "  BreadJ') 

of  tolls  in,  288.  \ 

setting  fire  to  or  destroying,  how  punished,  290,  29  i . 

how  loss  occasioned  by,  recoverable  against  hundred,  Scc^  29  L 
when  owner  may  sue  for  stopping  up  watercourse,  &c.,  293* 

MILLER— (See  «  Bread."    See  vol.  3.  Index,  tit.  •*  Miller^') 
how  far  liable  for  stealing  corn,  284. 
when  indictment  lies  against,  for  changing  corn,  284. 
remedies  against,  for  adulteration,  &c.  of  meal,  285. 

power  of  justices  to  issue  and  execute  search  warrant,  &C.9  285. 

punishment  for  adulteration,  286. 

punishment  for  having  articles  of  adulteration  in  house,  286. 

penalty,  &c.  for  opposing  search,  286. 

recovery  of  penalties,  286. 
remedies  against,  for  delivering  corn  short  of  weight,  287. 

what  weights  miller  to  use,  287- 

examination,  &c.  of  such  weights,  287. 

penalty,  &c.  for  having  false  weights,  287. 

power  of  owner  to  compel  miller  to  weigh,  &c.,  287. 

provision  as  to  waste,  &c.  in  grinding,  287,  288. 
tolls. 

at  what  time  to  betaken,  288. 

must  be  taken  in  money,  288. 

penalties  for  taking  in  coru,  288. 

provisions  as  to  contracts  of  parties,  and  customs  to  contrary^  238. 

table  of  tolls,  &c.  to  be  hung  up,  288. 

but  this  does  not  extend  to  private  mills,  &c.,  288. 

penalties  how  recoverable,  288. 

what  amount  of  toll  may  be  taken,  289. 
when  particular  mills  must  by  custom  be  used,  and  penalty  for  not  using  tbera» 

290. 
of  the  destruction  of  mills,  and    remedies  for,  &c.,    290  to  293.— (Se«  ^ 

"  miL'') 
when  miller  may  sue  for  nuisance,  &c.  to  watercourse,  293. 

MINES. 

under  canals,  propertv  of,  in  whom  vested,  137.  ' 

of  gold  and  silver,  belonging  to  king,  180. 

MINT. 

business  of,  how  conducted,  181. 

MODELS.— (See  "  Literary  Property:') 

MONEY,   COINS,  AND  NOTES.— (See  *•  tokens:*     See  vol.  3.,  Index,  tit 

"Money.") 
their  utility,  179.  .1 
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MONEY,  COINS,  AND  l^OTES. ^(continued.) 

prerogative  of  crown  as  to  right  to  coin,  &c,  180. 
of  the  materialB  of  coins,  180. 

how  far  copper  coin  on  same  footing  with  other,  180. 
of  the  impression  on  coins,  180. 

king  the  prerogative  of  stamping  coins,  ]  80. 
of  the  denomination  or  value,  181. 

king  the  prerogative  of  naming,  &c.,  181 . 

how  value  to  be  ascertained,  181. 

of  the  process  of  assaying,  181. 

alloy  mixed  with  gold  and  silver,  181. 

weights  of  coins,  181. 

what  definition  and  meaning  of  word  '*  sterling,"  181. 

all  coin  must  be  made  bv  value  of,  181. 

king*s  prerogative  extenos  how  far  in  this  respect,  181,  182. 
king's  prerogative  as  to  making  foreign  coin  current  here,  182. 

decrying  down,  &c.  the  coin  here,  182. 
of  tokens,  182.— (See  "  Tokens.") 

of  the.tender  of,  183.— (See  '«  Tender.'*    See  vol.  3.,  Index,  tiL  ««  Tender.'') 
of  the  forgery  of  bank  notes,  186. 
how  hr  holder  a  right  to  retain  a  forged  note  against  bank,  ^86. 

MONOPOLY.— (See  "  Patent,''  *•  Corporaiion/'  *«  Trade.'*) 
its  consequences,  1 90. 
what  amounts  to,  188.  190. 

all  monopoUes  deemed  contrary  to  law  by  21  Jac.  1.,  190. 
post-office  a  legal  monopoly,  190. 

some  other  trading  corporations  are  legal,  190.— (See  *'  Corporation") 
grants  of,  under  existing  letters  patent,  for  twenty  years  or  under,  not  one, 

191. 
other  patents  not  so,  191. 
how  validity  of  grants  to  be  tried,  and  what  damages  to  be  given,  190. 

MOORAGE.— (See  "  Tolls.") 
who  a  right  to,  1 6. 
the  amount  claimable,  17. 

MUSICAL  COMPOSITIONS.— (See  "  Uterary  Property.") 

NEWCASTLE. 

Stat.  1  Eliz.  regulates  the  unlading  merchandizes  at  port  of,  10. 
tolls  granted  to  the  town  of,  18. 

NEWSPAPERS— (S«  «  PrinHng.") 

NUISANCE. 

what  are  nuisances  to  ports,  &d.,  23. 
of  the  remedies  for  nuisances,  &c.  to  ports,  24. 
on  high  seas,  removed  by  court  of  admiralty,  26. 
to  highways,  &o.,  remedy  for,  128,  9. 
letting  off  fireworks  in  public  streets  is  one,  331. 
what  setting  up  offensive  trades  a  nuisance,  265* 
when  individual  should  sue  for,  264. 
when  the  public  .should,  264. 

when  equity  will  grant  injunctions  against,  267««— (See  vol.  3.,  tit.  *'  Jii- 
junction.**) 


TO   SECOND   VOLUME.  4-67 

^mSASCE.— (continued.) 

statutory  provisious  to  prevent,  267. 

when  owner  of  mill  may  sue  for  nuisance  to  watercourse,  293. 

ORDERS  IN  COUNCIL.— (See  '*  QuaranHne.'*) 
summary  of,  relating  to  quarantine,  68  to  71. 
are  generally  notified  in  London  Gazette,  71. 

special,  are  sometimes  issued  in  cases  of  urgency,  and  not  published^  71. 
Stat.  45  G.  3.  relating  thereto^  71. 

OWNER  OF  SHIR— (See  «  Master  of  Ship^  "  Convoys.") 

PAPER,  PASTEBOARD,  &c.— (See  «  Printtng."— See  vol.  1.,  Ut.  "  Paper:') 
of  the  licence  required  to  make,  364. 
where  making  of,  may  be  carried  on,  364,  5. 
of  the  different  classes  and  ingredients  of,  365. 
when  maker  may  begin  to  make,  365,  n.  7. 
mode  of  weighing,  366. 
of  the  packing  it  up,  &c.,  366. 
marking  of  parcels  of  paper,  366. 
printing  paper  for  hangings,  regulations  as  to,  367. 
making  up  of,  &c.,  368. 
for^ry  of  stamps,  how  punished,  369. 
weights  and  scales  to  be  kept,  &c.,  369. 
how  stationers^  dealers  in,  &c.  to  receive  it,  &c.,  369. 
when  paper  may  be  removed,  369. 
making  paper  like  bank-notes,  how  punished,  369. 

with  **  excise  office"  printed  on,  how  punished,  370. 

PASTEBOARD.— (See  "  Paper.") 

PATENT. 

power  of  king  to  grant,  191. 

for  wbat  inventions  granted,  192  to  19 6* 

how  the  patent  should  be  taken  out,  196. 

consequence  of  two  different  patents  professing  same  object,  1 96. 
to  whom  patents  may  be  granted,  196  to  198. 

who  considered  as  the  inventor,  196. 

Sarty  first  introducing  to  public  the  first  inventor,  196. 
ow  far  inventor  publishmg  discovery  may  take  out,  196. 
what  such  publication,  197. 
patentee  must  be  sole  inventor,  1 97. 
partv  obtaining  information  of  discovery,  promising  not  to  disclose  it, 

liable,  197. 
how  far  equity  will  interfere  to  prevent  such  disclosure,  198. 
what  care  inventor  should  use  in  construction  of  invention,  1 98. 
the  form  of  the  patent  and  specification,  198  to  205. 
how  the  invention  should  be  described,  198. 
language  of  patent  explainable  by  specification,  199. 
of  the  terms  and  contents  of  the  specification,  20 1 . 
any  thing  inserted  to  mislead,  patent  void,  202. 
insertion  of  what  will  not  answer  purpose,  patent  void,  202. 
how  far  concealment  vitiates,  202. 
exceeding  limits  of  invention,  patent  void,  203. 
new  and  old  invention  to  be  pointed  out,  203. 
how  far  subsequent  discovery  of  improvement  vitiates,  203. 
bow  patentee  should  act  in  such  case,  204. 
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PATENT.— (condntted.) 

the  form  of  the  patent  and  specification.— (conluiucd.) 

of  setting  forth  models  and  drawings  in,  204. 

within  what  time  specification  to  be  enrolled,  204. 

how  to  be  enrolled,  and  necessity  of  enrolment,  205. 
the  practical  mode  of  obtaining  the  patent,  205  to  209. 

how  parties  should  act,  205,  206. 

when  specification  to  be  made,  &c.,  206. 

when  a  caveat  to  be  entered,  206.« 

what  a  caveat  is,  and  its  effects,  206. 

of  the  form  of  the  caveat,  208. 

observations  on  caveats,  208. 
•   acts  of  parliament  for  enlarging  the  term  and  number  of  proprietors^  208. 
the  remedies  for  the  infringement  of,  209  to  211. 

of  suing  at  law,  209. 

of  applying  for  injunctions,  209* 

when  injunction  grantee^  210. 

evidence  to  be  adduced  on  trial  at  law,  210. 

venue  cannot  be  changed  in  action,  210. 

right  of  assignees  of  patent,  &c.,  211. 
the  modes  of  annulling  and  vacating,  212. 

how  far  death  of  king  determines,  212. 

how  far  defect  in  patent  or  specification  vacates,  212.  210. 

of  the  writ  of  seire  facias,  212. 

PAWN.— (See  "  Pawnbroker,''  Index,  vol:  3.,  tit.  "  Pawn:*) 

effect  as  to  sales  in  market-overt  does  not  extend  to  pawns,  149. 

PAWNBROKER.— (See  Index,  vol.  3.,  tit.  '*  Pawn,**  "  Pawnbroker:') 
sale  of  to»  by  wrongful  owner,  does  not  divest  property,  149. 

PEDLAR.— (See  «  Hawker  and  Pedlar:') 
PESAGE.— <See  «  fVe^hage:') 

PETTLOADING.— (See  "  TolU:') 
who  a  right  to,  16. 
the  amount  claimable,  1 7. 

PEWTER  AND  BRASS  WARES. 

searchers  appointed  to  prevent  goods  being  made  of  inferior  materials,  376« 

PICAGE.— (See  "  Tott,"  "  Stallage:') 
to  whom  right  of,  descends,  156. 

PIEPOUDRE,  Court  of. 

incident  to  every  fair  or  market,  151. 
supposed  derivation  of  the  word,  152. 
nature  and  jurisdiction  of  it,  152. 
the  proceedings  in,  152. 

PIER. 

bow  far  it  may  be  erected  in  a  port,  26. 

PILOTS.— (See  vol.  3.  tit.  *•  Pilot:') 

description  of,  46.  •  ;    v. 
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PILOTS.— (continwed.) ' 

their  appointment,  and  the  obl^ation  to  employ  them,  46  to  53. 

who  to  appoint,  48. 

what  vessels  they  may  pilot,  48. 

what  vessels  exempt  from  obligation  to  employ,  48. 

decisions  on  these  exemptions,  &c.,  48,  49. 

an  Irish  vesseU  with  a  general  cargo  on  board,  is  not  a  coaster  within  52  Geo.  9* 
C.39.  S.2.,  6  Moore's  Rep.  38/. 

of  the  number  of  cinque  port  pilots,  50. 

punishment  for  pilot  of  cinque  pott  not  beiug  ready,  50. 

oblieatioil  to  take  pilot  on  board,  50. 

punishment  for  not  taking,  50. 

lists  of  pilots,  52. 

of  boatmen  and  their  appointment,  &c.,  53. 
license  and  qualification,  53. 

who  may  be  a  pilot,  53. 

punishment  for  acting  as  one,  54. 

description  of  his  person  to  be  endorsed  on  license,  54. 

may  supersede  persons  not  licensed  within  their  limits,  54. 
duties  of  pilot,  54. 

how  far  pilot  must  take  charge  of  vessel,  54. 

punishment  for  negligence  or  misbehaviour,  &c.,  55. 

m  cases  of  quarantme,  73. 
pilotage,  55. 

how  rates  regulated,  55. 

when  not  claimable,  57 • 

how  recoverable,  56. 
liabiliiy  of  masters,  Stcfor  not  taking  pUot,  57. 

penalty  for  not  piloting,  57. 

when  want  of  pilot  excused,  58. 

liability  of  owners  and  masters  for  losses,  &c.  where  no  pilot,  58. 

liability  of,  where  there  is  a  pilot,  59.  ' 

how  penalties  for  offences  against  pilot  acts  recoverable,  60. 

PIRACY. 

what  offences  deemed  as,  and  punishment  for,  119  to  124. 

under  foreign  commissions,  119. 

where  admiral  has  jurisdiction,  119. 

accessaries  to,  how  tried  and  punished,  120. 

trading  with  any  pirate  on  seas,  120. 

commissions  from  the  king's  enemies,  120. 

cases  and  decisions  as  to  what  amounts  to,  120  to  124. 
nature  of  the  offence,  and  how  triable,  124. 

power  of  king,  125. 
how  far  piratical  seizure  divests  owner's  property,  125. 

property  divested  by  sale  in  market  overt,  125. 
.proof  of  ownership  in  goods  how  established,  125. 

PIRACY  of  Copyright,  &c.— (See  «  Busts  and  Figures,"  "  Literary  Property.'') 

PLATE. 

of  what  fineness  it  must  be  made,  377. 

must  be  stamped,  378. 

of  the  assaying  of  it,  379. 

how  to  be  marked,  379. 

penalty  for  exposing  to  sale  unmarked,  379. 

duties  when  returnable,  379. 

dealer  in,  must  take  out  licence,  37^. 
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l^LYMOUTH,  Port  of. 

Falmouth,  member  of,  4. 
St.  Maures,  creek  o(  4. 

anchorage  toU  claimed  iii»  by  owner  of  port^  although  aoil  belongs  to  another 
person,  16. 

POOR. 

how  far  canal  tolls  rated  for  relief  of,  140< 

PORTS,  HARBOURS,  HAVENS,  ROA^S,  &c.--(See  '•  ToU$:') 
of  those  of  Great  Britain,  2. 
advantages  of,  2. 
definitiont  fiature,  and  extent  of,  2  to  ?• 
what  is  a  port,  2. 
question  of,  for  a  jury,  3.  n.  4. 
extent  of  a  port,  3. 
extentW  port  of  London,  3. 
what  is  a  member  or  creek,  4. 
what  is  a  road,  4. 
what  is  a  haven,  5. 
privileges  of  roads  and  havens,  5. 

question  considered  s»  to  what  is  a  port,  &c.  within  meaning  of  a  coatract, 
5  to  7. 
of  the  establishment  o/*,  and  king's  authority  in  this  respect,  ?• 
who  may  establish  a  port,  7. 
prerogative  of  owner  in  ihis  respect,  7* 
statute  law  with  regard  to  establishment  of,  10. 
enactment  of  ]  Eliz.  c.  11.     10. 

of  13  &  14  Car.  2.  c.  11.     11. 
of  22  Car.  2.  c.ll.     11. 

construction  of  this  act  as  to  wharfinger's  right?,  1 1 . 
of  the  cinque  pwts,  12.— (See  "  Cinque  Port.*') 
of  the  rights  of  the  owner  inciden  t  to  ports,  1 4  to  2  ] . 
who  the  owner  of,  14. 
rights  of  the  crown  in  this  respect,  14. 
of  the  duties,  tolls,  &c.  incident  to,  15. 
of  anchorage,  16. 
ballastagc,  &c.,  16. 
towaffe,  £ic.,  16. 
duties  claimed  must  be  reasonable,  1 7. 
who  a  right  to  these  duties,  tolls,  &c.  1 7. 
who  a  right  to,  by  convention  or  agreement,  17. 

by  prescription  or  custom,  18. 
by  charter  or  grant,  20. 
the  remedy  for  the  subtraction  of  port  duties,  &c.,  20. 
^the  rights  of  the  puhUc  incident  to,  21  to  32. 
of  the  freedom  of  access  to,  21 . 
who  prohibited  from  entering,  &c.  21. 
king^s  prerogative  in  this  respect,  21. 
how  far  new  tolls^  &c.  can  be  imposed,  23. 
what  are  public  nuisances  to  ports,  23. 

what  order  and  condition  they  must  be  kept  in,  23* 
of  the  right  of  towing  vessels,  24. 
remedies  for  nuisances  to  public  rights,  24. 
of  the  legislative  enactments  regulating,  26  to  32. 
how  far  piers,  &c,  may  be  erected,  26. 
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FORTS,  HARBOURS,  HAVENS,  &c.—(contmued.) 
of  the  rights  of  the  pubUc  incident  to^-^lcontmued,) 
punishment  for  throwing  rubbish,  &c.  into»  26. 
proyisioDS  as  to  raising  sunken,  &c.  vessels,  28. 
regulations  for  their  presenration,  power  of  admiralty  over,  28. 
duties,  &c.  of  masters  of  ships,  &c*  in  port,  30, 
regulations  as  to  port  of  Dover,  30. 

PORTER— (See  Index,  ?ol.  3.  tit-  •*  Porter,*'  "  Porterage.") 

none  but  porters  free  of  city  shall  dftrry  within  certain  limits,  19. 

PORTERAGE.— (See  Index,  vol.  3.  tit.  **  Porterage.**) 
custom  of,  in  city  of  London,  1 9. 

• 

PORTREEVE.— (See  "  Port.**) 
what  It  is,  1 0. 
election  of,  10.  n.  4. 

POST  OFFICE. 

a  legal  monopoly,  190. 

PRESENTBIENT. 

in  the  case  of  a  nuisance  can  be  removed  to  K.  B.  by  certiorari,  25. 

PRINTS  AND  ENGRAVINGS.— (See  •*  Literary  Property:') 

PRINTING.— (See  "  Unen,''  "  Paper,"  «  Literary  Property.**) 
of  the  stamp  duties  on,  370. 

what  pamphlets,  &c.  to  be  deemed  newspapers,  370. 
with  regard  to  the  subject  matter  of  pnnt,  370. 

description  of  paper,  371. 
time  of  publishing,  371* 
of  marking  the  price  on  the  publication,  372. 

of  the  recc^izance  to  be  entered  into  by  printer  of  newspaper,  &c.,  372. 
sureties,  373. 

binding  to  good  behaviour,  375. 
sending  copy  of  newspaper,  &c.  to  commissioners,  374. 
power  of  justices,  and  proceedings  under  statute  relating  to,  375. 
exemptions  from  stamp  duties,  375,  6. 

PROCESS. 

how  directed  and  executed  in  cinque  ports,  13. 

PROMISSORY  NOTES.— (See  Index,  vol.  3.  tit.  •'  Promissory  Note.'*) 

no  action  can  be  supported  on,  where  apprentice  deed  on  which  it  was  given  was 

void  for  want  of  stamp,  235.    See  8  Taunton  s  Rep.  492. 
but  no  objection  where  given  for  apprenticeship  for  less  than  seven  years, 
235.  ' 

QUARANTINE.— (See  vol.  3.,  Index,  tit.  «  Quarantine:*) 
of  the  supposed  expediency  of,  62. 
definition  of  the  term  quarantine,  66. 
what  is  a  bill  of  health,  66. 
a  clean  bill,  66. 
a  suspected  bill,  66. 
a  foul  bill,  66. 

U  H  4 
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QUARANTINE.— (con^iffuol.) 

what  vessels,  &c.  are  liable  to,  67. 

summary  of  the  orders  in  council,  68. 
vessels  arriving  from  West  Indies,  71  • 
powers  of  privy  council  as  to  orders,  &&  concerning,  71. 
securities  to  be  ffiven  before  departure  of  VMsel  when  plague  here,  72. 
duty  of  the  master  and  pilot,  73. 

of  the  signals^to  denote  liability  to  quarantine,  73. 

to  denote  plague  or  infectious  disease  on  board,  73. 
of  masters  and  pilots  of  vessels  afriving  from  foreign  parts,  73. 
what  the  master  shall  give  pilot  an  account  of,  73. 
where  pilots  after  such  account,  to  conduct  the  vessel,  .73. 
consequences  of  a  breach  of  d  uty,  74. 
master's  duty  as  to  delivery  of  bill  of  health,  74. 
wheu  eoods  to  be  shipped  from  vessel  liable  to,  74. 
penalties  on  quitting  the  ship  before  performance  of,  75. 
penalties  for  taking  away  goods^  &c.  subject  to,  76. 
goods  to  be  opened  and  aired,  76. 
certificate  of  having  performed,  76. 

of  the  security  to  be  given  when  vessel  leaves  port  hete  infected  with,  71 . 
i  [        duties,  &c.  of  quarantine  officers,  &c.,  76, 

who  are  such,  77, 
their  superintendents,  &c.,  77' 

punishment  of  officer  guilty  of  embezzlement,  &c.,  77- 
places  for  performing  quarantine,  77. 

of  Chetney  Hill  lazaret,  its  establishment  and  expeuces,  &c.,  78, 
of  the  duties  of,  and  when  payable,  80. 
recovery  of  iforfeiturea  and  penalties,  81. 

the  legal  effect  of  the  performance  of  quarantine  upon  contract,  82. 
its  effect  upon  policy  of  insurance,  82. 

as  to  the  right  of  stoppage  in  transitu,  82. 
upon  the  performance  of  charterparties,  82. 
when  demurrage  claimable  for,  83. 

duties  of  masters  and  owners  of  ships  on  charterparties  as  to,  83. 
inconveniences  to  commerce  resulting  from,  83. 

QUAY.— (See ''Ports,*'  «*  Wharfage:'    See  Index,  vol.3.,  tit. '«  WarehauMemen,^ 
statute  I  Eliz.  concerning  the  appointment  of,  10. 
all  merchandizes  must  be  unladen  at  legal  quays,  10. 

under  penalty  by  master  or  owner  of  i^lOO.^  11. 
any  person  may  lade  or  unlade  at,  in  London,  on  payment  of  duties,  17. 
goods  must  arrive  at,  to  entitle  wharfinger  to  duty,  1 7. 
any  person  may  set  up  wharf  or  crane  in  a  port  town,  17. 
wharf  in  London  not  market  overt,  148. 

RAILWAYS.— (See  *•  Cana\*'  where  law  collected.) 
their  introduction,  135. 
utility  of,  135. 
liability  of  canal  companies  to  repair,  1 37. 

RAMSGATE. 

twenty  licensed  boatmen  constantly  to  reside  at,  53. 

RATES.— (See  «  ToUs.'')  . 

pei-sons  lading  and  unlading  at  wharfs,  &c.  mu.st  pay  wharfage  and  cranage,  10. 
cannot  be  claimed  bv  wharfingers  for  unlading  vessel  fastened  to  their  wharf, 
.     11>2.  •  "^  '         , 


TO   SECOND   VOLUME.  473 

REGRATING.— (See  "  Forestalling:*) 

what  it  is,  260.  ' 

RENT. 

in  renewed  lease  at  so  many  quarters  of  corn,  though  before  statute,  yet  it 
must  be  regulated  by  statute  measure,  173* 

RIOT.— (See  "  Fire:*) 

-  > 

RIVERS.— (See  "  Canabr)  ' 

facility  afforded  to  commerce  by,  2. 
general  right  of  towage  along  the  banks  of  navigable  river  does  not  exist,  24. 

ROADS.— (See  «  ParU,**  "  Railways/'  **  Highways^'  "  Canals:*) 

ROMNEY.— (See  *«  Cinque  PmrU:')  n 

RUSSELAGE.— (See  •*  Toiu:) 
who  a  riffht  to,  16,  17. 
what  claimable,  17. 

RYE.— (See  «  Cinque  Ports:*) 

formerly  only  a  member  of  Cinque  Ports,  12. 

SALE.— (See  "  Horses:'  "  Murket  Ooert,'*  Index,  vol.  3.,  tit.  "  Sale.) 
how  far  may  be  made  on  Sunday,  147. — (See  *•  Surtday:') 
how  far,  of  stolen  goods,  &c.  in  market  overt  binding,  &c.,  148  to  150.-— 

(See  «*  Market-overt:*) 
by  false  weights,  &c.,  how  punishable,  264. 
of  unwholesome  food,  how  and  when  punishi^le,  264. 
of  the  sale  of  bread,  274.-^(See  '*  Bread:') 

of  beer,  293.— (See  **  Beer:') 

of  bricks  and  tiled,  295.— (See  ''  Bricks  and  Ttles:') 

of  butter  and  cheese,  297. — (See  **  Butier  and  Cheese:*) 

of  buttons,  302.— (See  «  BiUtons:*) 

of  candles,  308.^See  "  Candles:*) 

of  cards  and  dice,  309.— (See  "  Cards  and  Dice:') 

df  coaches  and  carriages,  313. — (See  "  Coaches  and  Carriages:*) 

of copyright8.-^(See  "  lAterary  Property") 

of  cordage,  318.— (See  "  Cordage:') 

of  cutlery,  320.— (See  "  Cutlery:*) 

of  fire-arms,  323.— (See  «  Fire-Jrms:') 

of  fireworks,  331.— (See  "  Fireworks:') 

of  flax  and  hemp,  332. — (See  •'  Flax  and  Hemp:') 

of  frames  and  framework,  334.— (See  '<  Frames  and  Framework.**} 

of  glass,  336«— (See  '<  Glass:') 

of  gunpowder,  337. — ^(See  "  Gunpowder:') 

of  hats,  346.— (See  "  Hats:') 

of  horses.— (See  **  Horses:') 

of  leather,  347.— (See  "  Leather."*) 

of  lineos^  357.— (See  *'  Lineni.**) 

of  paper  and  printing,  364.—- (See  "  Paper:*) 

of  pewter  and  brass  wares,  &c.,  376.-— (See  "  Pewter:') 

of  plate,  377.— (See  "  Plate:') 

of  soap,  419.— (Sec  ^*  Soap.**) 

of  wool,  cloth,  8cc.,  420.— (See  ••  fVooL") 
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SALT. 

does  not  come  under  regulation  of  13  &  14  Car.  2.,  II. 

SALVAGE.— (See  «  Wreck;*  Index,  vol.3.,  tit.  "  Sdlvage.**) 

SAMPLE.— (See  Index,  vol.  3.,  tit.  «<  Sampled) 
sale  by,  not  sale  in  market-overt,  149. 

SANDWICH.— (See  "  Gnque  PorU.**) 

port  of,  limits  of  port  of  London  do  not  extend  to,  3. 

SAVING  BANKS. 

regulations  as  to,  391. 

SCALES.— (See  "  W^hU  cmdMeatures,**  "  Papery*  "  Soap,'*) 
of  the  necessity  of  bakers  to  have,  275.  280. 

SCALEBOABD,— (See  "  Paper.**) 

SCULPTURES.— (Se.  "  Uterary  Property:') 

SEAMARKS.— (See  **  Lighthouse:') 
definition  of,  33. 

SERVANTS.— (See  *•  Jpprentiees:'  vol.  3.  tit.  ««  Master  and  Servant:') 
in  general.    See  general  act,  4  Geo.  4.  c.  34. 

observatibns,  &c.  on  the  regulations  affsctuig,  380. 
adjustment  of  disputes  as  to  wages,  &c.,  381. 

settled  by  aroitration,  386. 
payment  of  wages  how  to  be  made,  387. 

complaints  by  masters  against  servants  for  ilUbehaviour,  &c.   how  r»» 
medied,  382. 

by  servants  against  masters  for  ill-treatment,  &c.  how  reme« 
died,  383. 
pupishment  for  servants  absenting  from  service,  &c.,  386,  7* 
combinations  to  raise  price  of  wages,  how  punished,  383.  | 

contracts  as  to,  void,  &c.,  383. 

illegal  meeting  for  combination^  &c.,  how  punished,  383. 
contracts  between  masters,  &c.  to  reduce  wages,  how  punished,  385. 
saving  banks,  391. 
in  particular, 
clockmakers. 

penalty  incurred  by  clockmakers  for  embezzling  goods,  &c.  sent  to 

them  in  trade,  392. 
power  of  justice  in  case  of  non-payment,  392. 
receiving  such  goods  so  embezzled,  393. 
one  justice  may  issue  warrant  for  apprehensioni  393. 
power  of  appeal  to  sessions  granted,  393. 
in  case  party  does  not  succeed  in  appeal,  393. 
clothiers. 

embezzlements  committed  by  clotfuers  how  punblied,  394  * 

spinner  of  wool  liable  to  same  penalties,  394. 

frauds  in  not  returning  tools,  &c.  how  punished,  395. 

wages  how  to  be  paid,  395. 

disputes  as  to,  how  settled,  395.  415«  ' 

extent  of  act,  415. 
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SERVANTS,— (confintteeZ.) 
tfi  particular.'^(coniiniie(L) 
cotton  weavers* 

disputes  of  cotton  weavert  relative  to  work  or  wages,  how  settled^  396. 
penalty  for  paying  for  lace  by  exchange  of  goods,  397. 
how  recovered,  397* 

money  due  to  worker  of  lace,  recovered  in  same  way  as  penalty,  397. 
persons  may  appeal  to  sesnons,  397* 
leather. 

embezzlement  in  leathern  manufactories^  how  punished,  397. 

receiving  such  goods  punished  m  like  manner,  397. 

penalty  for  retainer  before  former  one  is  completed,  397. 

wages  how  to  be  paid  398. 

when  goods  are  delivered  out  to  be  worked,  weight  must  accompany 

them,  398. 
otherwise,  how  worker  punished,  398. 
disputes  how  determinable,  398. 
appeal  given  to  sessions^  398. 
paper, 

all  contracts  of  paper  makers  to  raise  wages,  to  increase  or  lessen  time 

of  work,  void,  398. 
time  of  working,  398. 
combinations  concerning  wages  and  length  of  time  of  work,  how 

punished,  399. 
persons  attending  such  illq;al  meetings,  399. 
sUk. 

waffes  of  silk  manufacturer  in  London  and  Westminster,  settled  by 

lord  mavor  and  justices,  399. 
deviation  mm  settled  rate,  400. 
rating  wages  in  general  abolished,  400.  n.  I  • 
combination  to  raise  wages,  400. 

master  residing  in  limits,  employing  worker  out  of,  to  evade  act,  400. 
provisions  of  act  extended  to  joumeywomen,  400. 
purloining  materials,  400. 
what  andhow  damages  to  be  awarded,  400. 
receiver  of  such  goo£,  401. 
shoes, 

journeymen  shoemaker  embezzling  goods  or  materialii,  how  punished 

402. 
receiver  of  the  same,  402. 
justice  may  issue  search  warrant,  402. 
penaltv  for  obstnictinfl;  search,  402. 
accepting  another  berore  former  retainer  is  completed,  403. 
tailors, 

contracts  of  tailors  to  ruse  wages,  &c.  void,  403. 

wages  rated  by  justices,  403. 

journeyman  tailor  leaving  work,  how  punished,  403. 

punishment  of  each  party  in  case  of  deviation  from  rate,  403. 

appeal  given  to  sessions,  403. 

wages  in  case  of  general  mourning,  404. 

refusal  to  give  evidence  concerning,  405. 

advertizing  orders  respecting  wages  in  papers  deemed  sufficient,  405* 

act  does  not  extend  to  foremen,  405. 

master  residing  within  limits,  employing  tailor  out  of  limits,  with 

intent  to  elude  act,  incurs  penalty,  405. 
appeal  given  to  sessions,  405. 
power  of  sessions,  405. 
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SERVANTS.— (cow/mu€d.) 
in  particular. — (continued.) 
wool. 

embezzlement  by  persons  employed  in  trade  of,  how  punished,  406. 

receiving  the  same,  406. 

in  case  of  non-payment  of  penalty,  offender  committed  to  prison.  407. 

all  provisioofi  as  to  embezzlement  extend  to  tools,  &c.,  408. 

in  case  of  wilful  damage  to  manufacture,  how  damage  is  recom- 
penced  to  master,  408. 

in  case  of  non-completion  of  work,  408. 

owner  of  materials  may,  at  ftnv  reasonable  hour,  enter  to  inspect 
work,  408. 

obstructing  such  entrance,  408. 

in  case  person  neglects  to  return  surplus  of  material,  409. 

justices  may  issue  search-warrant  for  purloiued  goods,  409. 

peace  officer  may  apprehend  suspicious  person  carrying,   between 
what  times,  409. 

when  stolen  wares,  he.  are  found*  how  proper  owner  is  to  be  ac- 
quainted therewith,  410. 

in  what  time  and  how  such  property  to  be  disposed  of,  4)0. 

how  forfeitures  are  to  be  levied  and  distributed,  410. 

person  entrusted  with  materials  dyeing  same  without  consent  of 
owner,  410. 

punishment  for  falsely  reeling  of  yarn,  411. 

how  person  entitled  to  appeal,  411. 

how  costs,  &c.  recovered,  412. 

combinations  for  settling  wages,  &c.  how  punished,  412. 

where  master  or  other  party  receive^  or  is  threatened  by  injury  to 
person  or  property,  412. 

how  wages  are  to  be  paid,  413. 

how  penalties  to  be  recovered,  413. 

appeal  given  at  sessions,  414. 

SHERIFF. 

his  duty,  &c.  in  case  of  wrecks,  &c.,  103. 

SHIPS  AND  SHIPPING.— (See  Index,  vol.  3.,  tit.  "  Ships  and  Skipping.") 
exhibiting  lights,  penalty  for  persons  removing  or  injuring,  34,  5. 
of  war,  not  liable  to  quarantine  duties,  80. 

SHOES.— (See  "  Leather:') 

SILK.— (See  «  Servant.") 

progress  of  the  manufacture  of,  4 1 7. 

worker  of,  must  be  seven  years  apprentice,  418. 

penalty,  in  London,  &c.,  for  having  more  than  one  apprenti^,  418. 

how  to  be  applied,  418. 

felony  to  enter  shop,  &c.  of  mercer  or  manufacturer,  418. 

SILVER.— (See  "  Plate,*"  "  Cdw,'*  «  Jlfi«e».") 

SKERRIES.— (See  «*  Lightliouses.") 

THE  SMALLS.— (See  "  Lighthouses.") 
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Si\fUGGLED  GOOPS. 

penalty  for  bawker  dealing  in,  167. 

SOAP, 

what  qualification  required  of  maker,  418. 

must  take  out  annual  licence,  419. 

persons  in  partnership  only  require  one  licence  for  one  bouse,  419. 

excise  regulations,  419. 

soap  lees  must  not  be  manufactured  for  sale,  420. 

banlki  bow  it  may  be  sold,  420. 

in  removal  of,  word  **  soap "  must  be  painted  on  conveyance  when  above 

28  lbs.,  420. 
oflficers  may  inspect  soap  and  certificate,  420. 
entry  made  by  maker  of,  420. 
size  of  barrels,  420. 

must  keep  scales,  and  assist  officer  in  use  of  them,  420. 
tOQust  weigh  materials  for  making  before  officer,  420. 

SOCIETIES.— (See  *'  Bubbles,**  «  Corporation,"  vol.  3.,  tit.  "  Partners^*) 

SOUTH  SEA  BUBBLE.— (See  "  BubbUs.*') 

SOUTHAMPl'ON. 

Stat.  1  Eliz.  regulates  the  discbarge  of  merchandizes  at  port  of,  10* 

SPECIFICATION.— (See  "  Patent.") 

SPURM  POINT.— (See  "  Lighthouse:') 

ST.  M AURES.— (See  •*  Plymouth:') 
creek  of  Plymouth,  4. 

STALLAGE.— (See  «  TolC  «  Picage:') 

owner  of  bouse  next  a  fair  or  market  cannot  open  shop  to  sell  in  market  witli- 
out  paying  for^  156.  , 

toll  for,  is  cmimable  in  every  fair,  unless  otherwise  by  prescription,  156. 

STAMP.— (See  Index,  vol.  3.,  tit.  "  Stamp:') 
necessary  in  apprentice  deed,  235. 
on  cards  and  dice,  309,  310.— (See  ''  Cards  and  Dice:*) 
on  leather,  351. 
to  linens,  359. 
to  paper,  366. 
to  newspapers,  374. 

STATIONER.— (See  "  Paper:') 

STATIONERS'  HALL. 

as  to  entry  of  literary  property  at,  245. 


STATUTES. 
Maona  Chakta. 

c.  16.  Ports,  &c.,  23. 

C.30.  Ports,  &c.,  22. 

C.30.  Monopoly,  190.  229. 


Richard  I. 

1.  C.6.  fUrs,  &c.,   142. 
cS.  Wool,  421. 
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STATUTES.— (co«#i«tt«i.) 

RiCHAHD  II. 

2.  c.l.  Trade,  230. 
11.  C.7.  Trade,  231. 

14.  c4*  Foresudment,  260* 

15.  c.d.  Ports,  &C.,  26. 

16.  cl.  Trade,  231. 
C.3.  WeigbtA,  169. 


KiCHABD  III. 

1.  C.6.  Fain,  142. 

Hbnry  m. 

9.  C.25.  Weights,  169. 
15.  m.  18.  Forts,  22. 
'    20.  m.  18.  Ports,  22. 

31.  St.  6.  Forestalment,  260. 

Hbnrt  IV. 

4.  c.  20.  Ports,  &c.,  23. 

Hbnry  VI. 

2.  c.  14.  Plate  377. 

8.  c.  5.  Weights,  &c,  1 69.  260. 

174. 

9.  C.8.  Butter,  298. 
11.  c.  8.  Weights,  169. 
27.  C.5.  Fairs,  &c.,  146. 

Hbnry  VII. 

3.  C.9.  Trade,  231.221.  143. 

11.  C.4.  Weights,  169.  171.  75. 

154. 

12.  C.4.  Weights,  170. 
C.5.  Weights,  169. 174. 
c.  6.  Trade,  231. 

c.  16.  Bye  laws,  221. 

19.  c.  6.  Pewter,  377. 

c.  15.  Ports,  &c.,  22. 

20.  c.  13.  Fixtures,  268. 

21.  C.27.  Fixtures,  268. 

Hbnry  VIII. 

4.  c.  7.  Pewter,  376,  7. 

5.  C.3.  Wool,  421. 

14&15.  c.  5.  Corporations,  215. 
23.  C.4.  Brewer,  294. 

c.  17.  Wool,  421. 
25.  Pewter,  376. 

c.  2.  Ports,  &c.,  22. 

C.4.  Pewter,  376. 

C.9.  Pewter,  376. 

27.  c.  13.  Wool,  421. 

28.  c.  15.  Ports,  &c.,    26.    124, 

25. 


STATUTES.— (coirtmifaf.) 

Hbnry  VIII. — (eantmued.) 

33.  c.  4.  Pewter,  376. 

c.  17.  Flax  and  Hemp,  332, 
c.  19.  Wool,  421. 
51.  St.  6.  Bread,  278.  260. 

Edward  I. 

3.  c.  4.  103. 

c.  23.  Fairs,  &c.,  142, 
c.  31.  Fairs,  161. 

13.  St.  2.  c.  6.  Fairs,  146. 
28.  c.  28.  Phite,  378. 
31.  Weighu,  170. 

Edward  II. 

1.  P.M.  C.5.  Ports,  22.  ^  • 

Edward  HI. 

2.  c.  15.  Fairs,  &c.,  147.  162. 
9.  c.  1.  Trade,  229. 

Ports,  &c.,  22. 

14.  C.2.  Trade,  229. 

8t.  1.  ch.  12.  Weights  and 
measures,  169.   173. 
18.  C.3.  Poru,  &c.,  22. 
22.  PI.  32.,  162. 
25.  C.2.  Pirates,  124. 

St.  4.  c.  2.  Trade,  230. 

C.9.  Weiffhts,  171. 

St.  5.  clO.  Weights,  169. 

c.  13.  Money,  181. 

27.  c.  13.  Wrecks^  108.  125. 
sess.  2.  C.23.  Wool,  421. 

28.  c.  53.  Conspiracy  in  trade* 

263. 
31.  St.  1.  C.2.  Weights  and  mea* 
sures,  174. 
C.8.  Weights,  171. 

37.  C.5.  Trade,  230. 

c.  6.  Handycraft  trades,  232. 

38.  c.  2.  Trade,  230. 
42.  c.  6.  Fixtures,  268. 

Edward  IV. 

1.  C.5.  Poru,  22. 

3.  c.  4.  Hats,  346. 

4.  c.l.  Servants, 387.  389.425. 
17.  C.2.  Fairs,  &C.,  142.  152. 

0.4.  Bricks,  296. 

Edward  VI. 

2&3.  c.  15.  Bread,  279. 
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STATUTES.— (con«n««d.) 
£owARD  VI. — (continued.) 

2  &3.  c.  15.  Conspiracy  in  trade* 

263. 

C.37.  Pewter,  376, 

5  &  6.  c  14.  Forestalment,  260, 1. 

Philip  and  Mart. 

1&2.  C.7.  Fairs,  &c.,  142. 
2&3.  C.7.  Fairs,  &c.,  151. 157. 

Elizabeth. 

1.  c.  11.  Ports,  &c.,  10.  17.  23. 

c.  12.  Linens,  359. 
5.  c.  4.  Exercise  of  trade,  232,  3. 
Senrants,  381. 
Wool,  439. 
8.  c.  13.  Lighthouses,  &c.,    33, 

34,  37. 
18.  c  15.  Plate,  377. 
23.  c.  9.  Wool,  425. 
31.  c.  12.  Fairs,  &c.,  151.  157. 
43.  c.2.  Trade,  236. 
c.  10.  Wool,  439. 

Jambs  I. 

^*  c.  6.  Servants,  381. 
C.21.  Fairs,  &c.,  149. 
C.22.  Leather,  348. 
4.  C.6.  Leather,  357. 
7.  C.3.  Trade,  236. 
c.  7.  Servants,  394. 
21.  C.3.  Monopolies,  190,  1.  212. 
c.  16.  Patent,  188.   190. 
c.  18.  Wool,  422. 
c.  1 9.  Fixtures,  270. 
22Psirl.  Servants,  381. 

Jambs  II. 

1.  c.  17*  Literary  property,  247. 

Chablbs  I. 

1.  c-1.  147. 

3.  c.4.  Trade,  231. 

16.  C.19.  Fairs,  &c.,  153. 
c.2].  Gunpowder,  337. 

17.  c.19.  153. 

Cha^bs  IL 

1  Pari.  Servanu,  381. 
12;  c.24.  Linens,  364. 
13.  c.9>.  Convoys,  101. 

c.  15.  Linens,  358ff  9. 
13  &  14.  c.7.  Leather,  348.  55. 


STATUTES.— (conrtiitttfd.) 
Chablbs  II. — {continued.) 

13&14.  ell.  Ports,  11.23. 

Wool,  426. 
c  13.  Buttons,  302. 
c.  15.  Servants,  401. 418. 
c.26.  Weights,  170. 
C.26.  Butter,  298. 
C.33.  Literary  Property, 
247. 

15.  c.  7.  Forestalment,  260. 
ell.  Brewer,  293. 

c.  15.  Trade,  232. 

16.  c.  8.  Literary  Property,  247. 
c.  19.  Measures,  172. 

17.  c.  4.  Literary  Property,  247. 
20.  c.6.  Servants,  401. 

22.  c.5.  Wool,  439. 

0.8.  Weights,  169.  153. 

172,3,4,  5. 
c.ll.  Ports.  11.17. 
22  &  23.  c.  5.  Brewer,  293. 

c.  12.  Weights,  169.153. 
173,4,  5. 
29.  c.7.  Fairs,  147. 
Bread,  276. 

William  and  Maby. 

1.  sess.l.  c.33.  Leather,  357. 
4.  c.  7.  Butter,  298.  301. 

c.  10.  Buttons,  302.  304. 
5  &  6.  c.  1 7.  Pewter,  376. 

c.  20.  Corporations,  215. 
6Sc7.  C.17.  Trade,  232. 
7  &  8.  c.  30.  Brewer,  293, 4. 
8&9.  C.8.  Plate,  377.   ' 

C.36.  Servants,  401. 
9&  10.  c.7.  Fire  Works,  331,  2. 

C.27.  163.  166. 
lO&ll.  C.2.  Buttons,  302.304. 

c.21.  Brewer,  293. 
11  &  12.  c.7.  Pirates,    119.    120, 
12J.  124.  125. 
C.20.  Weights,  169. 
(.'24.  147. 
12&13.  e  4.  Plated  378. 
13&14.  c,5.  Weights,  169. 


Ann. 


Stat.  1.  C.9.  Plate,  378. 

Stat.  2.  c.  18.  Servants,  387.  416. 

417.  398. 
2  &  3.  c.  6.  Trade,  236. 
3&4.  C.4.  Hawkers,  165. 
4.  c«  19.  Trade,  236. 
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INDEX 


STATUTES.— {co«ti»tte«f.) 
Ann, — (continued,) 

4.  C.20.  Lighthouse^    36»   39, 
40. 

6.  C.8.  Wool,  425. 

C.22.  Corporations,  219. 

7.  e.  13.  Senrauts,  387. 

8.  c.  (.  Buttons,  302.  304. 
c.  9.  Candles,  308. 
C.17.  39,40. 

c.  18.  Bread,  278. 
c^  19.  Literary  property,  245. 
247.  248.  235. 

9.  ell.  Leather,  348.  56,  57. 
C.23.  Cards  and  Dice,    309, 

311. 
c.23.  Fairs,  147. 

10.  c.  16.  ServanU,  395.387. 
c.  19.  Printing,  376. 

c.  19.  Linens,  364. 

c.  19.  Soap,  420. 

c.  19.  Cards  and  Dice,  309* 

312. 
C.26.  Candles,  308. 
12.  sut.  2.  c.  18.  Wrecks,  103,  4. 

110,   111,   112,  113. 

114,  115,  116. 
Stat. 2.  c.23.  Wool^  423,4. 

GtOBGE  L 

1.  c.15.  Servants,    387.    395. 
Wool,  425. 
c.57.  Highways,  &c.,  129. 

3.  c.i3.  Pilots,  47.49.  56. 
C.13.  Wrecks,  116: 
c.22.  Mills,  291. 

4.  C.7.  Buttons,  302,  3,  4. 

5.  c.26.  Gunpowder,  338. 
C.27.  Ne  exeat  regno,  190. 

6.  c.  4.  Bubble  Act,  254. 
C.6.  Highwfiys,  &c.,  128. 
ell.  Plate,  377,8,  9. 

c.  18»  Bubble  Act,   254,  5,  6, 

7,  8,  9. 
c21.  CardsandDice,  310, 11, 

12. 

7.  6tat.l.  c.7.  Linens,  361^2. 

c.  1 2.  Buttons^    303, 

304. 
c.13.  Servants,  403. 
c21.  Pilots,  47. 

8.  C.24*  Pirates,  120.  124. 
c27.  Butter,  297.301. 

9.  c.  27.  Serrants,  402,  3. 

11.  c.23.  Gunpowder^  338. 


STATUTES.— (continued.) 
Gborob  L — (continued.) 

11.  C.30.  Candles,  308. 

12.  C.24.  Servants,  408. 

c.  34,  Servants,  389. 387. 412, 

413.  323.  439. 
C.35.  Bricks,  295. 

13.  c.23.  ServanU,  413,415,16. 

388,  389.  396.  422, 
3,  4. 
c.  24.  Wool,  425. 

17.  btat.  1.  C.23.  Servants,  404. 

18.  c.30.  Piracies,  120. 
22.  C.38.  Gunpowder,  338. 

Gborgb  II. 

1.  C.36.  Soap,  419. 

2.  c.  15.  Bricks,  295. 
c.  28.  Pirates,  120. 

3.  c.  22.  Bricks,  295. 

c.  36.  Lighthouses,  33.  41. 

5.  c.  20.  Pilots,  &c.,  46.    Gun- 

powder, 338. 

6.  c.  29.  Lighthouses,  36. 

8.  c.  13.  Literary  property,  252. 

9.  c.  4.  Linens,  362. 
c.35.  Hawkers,  167. 

11.  C.28.  Wool,  428,9,30. 

12.  C.25.  Leather,  356,7. 
c.  26.  Plate,  377,  9. 

c.  36.  Literary  property,  244, 
245. 

13.  c.  8.  Servants,  388,389.397, 

398.  417. 
c.  1 7.  Trade,  236 
c.  24.  Wool,  424,  5. 
c.28.  Servants,  417. 

15.  c.  13.  Corporations,  219. 
c.  27.  Wool,  440. 

c.  28.  Coins  and  money,  180. 
c.  32.  Gunpowder,  338. 

1 6.  c.  26.  Printing,  376. 

17.  C.5.  Wool,  423,4. 
c.  28.  Butter,  297. 
c.30.  Linens,  360. 

18.  c.27.  Linens,  361. 
e.  41.  Linens,  360. 

1 9.  c.  22.  Ports*  &d.,  27. 

20.  c.  19.  Servants,  381,  2.  7. 
22.  c.27.  Servants, 388. 401. 406, 

407,  8.  Ih  389.  Cutlery, 

323. 
C.33.  Convova,  100^  1.  • 
24.  c.  43.  Highways,  &c.,  129. 
c.  44.  Bread,  277. 
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fTATVTEB.— (continued,) 
GsoRGB  II. — (continued) 

26.  C.6.  QuaraDtioe,  75.77.81. 
c.  19.  Ports,  12.  Wrecks,  112, 

13,14.16. 

27.  c.  7«  SenranUy  392,  3,  4. 
^9.  c.  J  9.  Servants,  383. 

c.  33.  Servants,  388,  389.395. 

30.  C.22.  Highways,  &c.,  129. 
c,24.  False  pretences,  265. 

31.  c.  11.  Servants,  381,  2. 
c.  17*  Manufactories,  267. 
c.  29.  Weights,  1 69, 70.  Bread, 

277,  8,  9,  80,  1 . 
c.  32.  Plate,  379. 

32.  c.25.  Pirates,  125. 

GlOHOft  III. 

2.  c.  14.  Brewer,  294. 
c.  15.  Trade,  236. 

3.  c.  8.  Trade,  232. 

4.  c.37.  Linens,  358,  9,  60,  1. 

5.  C.43.  Soap,  419,20. 
c.51.  Wool,  430, 1 ,  2, 3, 4.  6. 

6.  C.23.  Wool,  43 1,2, 3, 4, 5,6, 7. 
c.25.  Servants,  387.386. 
c.  29.  Frame-work,  334,  5,  6. 
c.  3 1 .  Lighthouse8,&c.,  33. 42. 

7.  c.  7.  Ports,  22. 
c.  38.  Literary  property,  252. 
c.  43.  Hawking,  1 67. 
C.50.  Fla:t  and  hemp,  332. 
C.56.  Servants,  408. 

3.  c.  17.  Servants,  404,  5. 
9.  c.29.  Mills,  291. 

c.  30.  Ports,  &c.,  28. 

c.37.  Bricks,  295. 

10.  c.  40.  Bricks,  295. 
c.  49.  Flax,  hemp,  332. 

11.  C.35.  Gunpowder,  337. 
c.  40.  Coins  and  money,  180. 

12.  c.  29.  Lighthouses,  &c.,  42. 
c.  37.  Quarantine,  77- 
c.  46,  Soap,  419. 
c.  48.  Cards  and  dice,  3 1 2,  3. 
c.  61.  Gunpowder,  338,  9,  40 

to  46. 
c.  71.  Forestalment,  260,  1. 

13.  c.28.  Glass,  336. 
c:  52.  Plate,  378. 
c.  56.  Servante,  388: 
c.  62.  Bread,  278. 
c.68.  Servants,  381. 399, 400. 

Silk,  418. 
c.  78.  Highways,  &c.  128,  9, 
130,  1.4. 

TQL.  II.  IX 


STATUTES.— (con/inMttf.) 
George  }ll.^^{continued.) 

13.  C.84.  Highwavs,&c.,  128/31, 

132.4. 

14.  C.25.  Servants,  415.  395. 
c.  42.  Tokens,  183. 

c.  44.  Servants,  411,  12. 
C.71.  Wool,  420. 
c.  72.  Linens,  362,  3. 

15.  c.  53.'  Literary  property,  240. 

750. 

16.  c.  34.  Cards  and  dice,  312. 
c.  6 1 .  Lighthouses,  &c.,  42. 

17.  c.  16.    Highways,    &c.,    132, 

133. 
c.  26.  Tender,  185. 
C.33.  Trade,  232.  263. 
c.  42.  Bricks,  295,  6. 
o.  50.  Hats,  347. 
c.  52.  Soap,  '419. 
C.55.  Trade,  233. 
c.  56.  Servants,  389.  401.   6, 
7,8,9,  10,  11.13,  14. 
c.  57.  Literary  property,  252. 

18.  c,  42.  Lighthouses,  kc*  42. 

19.  C.49.  Servants,  397.  388. 
C.90.  Fairs,  &c.,  152. 

20.  C.36.  Trade,  234. 

21.  c.37.  Ne  exeat  regno,  190. 

Wool,  420. 
c.  58.  Flax,  hemp,  332. 
c.  60.  Corporations,  219. 

22.  C.40.  Silk,  418.  Linens,  361. 

Wool,  439. 
c.  68.  Brewer,  294. 
e.  82.  Flax,  Hemp,  332. 
23;  c.  4.  Corporations,  215. 
c.  15.  Wool,  425,  6,7. 
c.  77.  Flax  and  Hemp,  333. 

24.  c.  6.  Trade,  232. 
c.  18.  Paper,  369. 
c.  19.  Leather,  348. 
c.24.  Bricks,  296.     • 

c.  41.    Soap,   419.      Candles, 

308.    Paper,  364. 
c.  48.  Soap,  ,419. 
C.5I.  Hats,  346,  7. 
c.  53.  Plate,  378,  9. 
c  111.  Candles;. 308. 

25.  c.  31.  Highways,  &c.,  134. 

'        c.  49.  Coaches  and  Carriages, 
■  313. 
c.  56.  Cordage,  318,  19,  20. 
c.  66.  Bricks,  296. 
c.  72,  Linens,  364. 
c.  74.  Candles,  308,  9. , 
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STATUTES.— (conrtiitted.) 
OiOBGB  IIL — {continued.) 

26*  c.  43.  Flax  and  Hemp,  332. 

c.  53.  Flax  and  Hemp,  333. 

c  76.  Wool,  420. 

c  77.  Candles^  308. 

c.  101.  Liffhthouies,  42. 

c  107.  Highways,  &c.,  130. 
27*  c.  13.  Linens,  360. 

c.  15.  Flax  and  Hemp,  332. 

C.31.  Soap,  420. 

C.32.  Linens,  360. 
48.  C.25.  Lighthouses,  42. 

0.33.  Wool,  425. 

C.38.  Wool,  421,2,  3.    Ser- 
vants,  380. 

c.  55.  Frames,  334. 

c.  73^  Trade,  236. . 
19.  c.  13.  Cards  and  Dice,    312, 
313. 

e.  26.  Hawkers,  1 65,  6,  7. 

c  50.  Priming,  376. 

c.  52.  Lighthouses,  &c.,  42. 

c.  189.  Lighthouses,  &c.  42. 
30.  c.31.  Plate,  379. 
51.  c.  29.  Bread,  286,  7. 

C.30.  Forestalment,  260. 
32.  0.21.  Soap,  419. 

C.44.  Servants,  402. 
S3,  c.  17.  Glass,  336. 

34.  c  15.  Bricks,  296. 

c.  20.  Literary  Property,  244. 

Fbper,  364.  6.  8,  9. 
c.  23.  Linens,  363. 
C.72.  Printing,  376. 
C.74.  Highways,  &c.,  130. 
c.  112.  Forts,  &C.,  30. 

35.  c.  102.  Bread,  287.    Weights 

and  Measures,    175, 
176,  7. 
c.  124.  Trade,  233. 

36.  c.  60.  Buttons,  304,  5,  6,  7, 

308. 
c.  85.  Bread,  287, 8, 9.Weights 

and  Measures,  1/5. 
c.  86.  Butter,  297,  8.  9,  300, 

301. 
c.  87.  Butter,  298. 
c.  111.  Servants,  398,  9. 
se88.2.  c.  125.     Hats,     347. 

37.  c.  9.  Printing,  376. 
c.  14.  Bricks,  296. 

,  c.  30.  Weights  and  Measures, 

173. 
c.45.  Tender,  184. 
C.78.  Pilots,  60. 


STATUTES.--(cofittfitted.) 
Gsoaes  UI.— (condnued.) 

37.  c.  91.  Tender,  184. 
c.  126.  Money,  180. 

c.  143.  Weights     and    Mea- 
sures, 175,  6,  7. 

38.  c.  62.  Bread,  278. 
c.  69.  Plate,  378. 
c.  71.  Busts,  253. 
c.73.  Butter.  299,  301. 
c.  78.  Printins;,  370,  6. 

39.  c.  37.  Ports,  £c.  26. 
C.60.  Buttons,  304. 
c.Sl.  Servants,  383. 
C.99.  Quarantine,  78. 

39  &  40.  G.  66.  Leather,  348,  9, 
350,  1,  2,  3,  7. 
c.  90.  Sernmts,  395. 
c.74.  Bread,  281. 
c.  80.  Quarantine,  79. 
€.  106.  Servants,  383,4,5,  6. 
Conspiracy  in  Trade, 
264. 

40.  c.  69.  Soap,  419. 

c,  80.  Quarantine,  78. 

41.  (U.K.)  C.8.  Paper,  368. 
c.  12.  Bread,  282. 

c.  24.  Mills,  291,  2. 

C.39.  Paper,  370. 

C.53.  Leather,    348,  9,    SO, 

51. 
C.86.  Cards    and  Dice,  310, 

311,  13. 
c.  91.  Bricks,  296. 
c.  107.  Literary  Property,  240. 
4.8. 

42.  c.  38.  Brewer,  294,  295. 
C.46.  Trade,  236. 

.C.48.  Trade,  236. 
C.73.  ServanU,  380.    Trade, 

237. 
c.  93.  Bricks,  296. 
c.  94.  Paper,  365.  8,  9. 

43.  c.  18.  Tender,  184. 
C.55.  Mills,  281. 

c.57.  Convoys,  88.  90,3,  4, 
5.  Z ,  o,  ". 

c.  58.  Mills,  290. 

c.  58.  Convoys,  91. 

c  69.  Paper,  364.  Phite,  379. 
Bricks,  296.  Candles, 
308.  Flax  and  Hemp, 
333. 

c.  106.  Leather,  353. 

c.  152.  Pilots,  47. 

c.  160.  Convoys,  99,  100. 


TO   SECOND   VOLUME. 


vo9 


STATUTES.— (cp»«intt«f.) 
Gbokoi  III. — {continued.) 

4S*  c.  161.  Coaches  and  Carriages, 
314,5,6,7- 

44.  C.52.  Highways,  &c.,  130. 
^      C.S7.  Servants,  396. 

C.98.  Cards  and  Dice,  309. 
311. 
Trade»  235. 

45.  e.  10.  Quarantine,  63.  71,  72, 

73,  74,  75,  76,  11. 

79,  80,  81,  82. 
e.  n.  Quarantine,  82. 
c  30.  Bricks,  296. 
c*  89.  Paper,  370.  forgery  of 

Coin,  186. 

46.  c.  29.  Flax  and  Hemp,  333. 
c.98.  Quarantine,  71.  73,  74, 

76. 
c.  112.  Paper,  369. 
c.  138.  Bnclcs,  206. 

46.  c.  153.  Ports,  &c.,  23.  26. 

47.  sess.2.  c.30.  Soap,  419. 

c  30.  Paper,  369. 
C.47.  Paper,  370. 
c.  54.  Fire  Arms,  323. 
c.  70.  Pilots,  47. 

48.  c.  55.  Coaches  and  Carriages, 

314.  316. 
c.  60.  Leather,  348.  355. 
C.71.  Leather,  353,  54,  55. 

357. 
c.  104.  FUoU,  47. 
c.  130.  Ports,    12.      Wrecks, 

114.116,17,18. 

49.  c.  81.  P^per,  369. 
c.  100.  Servants,  387. 
c  109.  Wool,  438,  9.  425. 
c.  122.   Wrecks,    108.     114, 

115. 

50.  c  20.  Quarantine,  77. 
c.  41.  Trade,  233.    Hawkers, 

163,  164,  165,  166, 

167. 
c.  73.  Bread,  280,  1,  2. 
o.l».  Wobl,  421. 
'  c.  1 04.  Coaches  and  Carriages , 

314.  7. 

51.  C.7.  Servants,  400. 
c  8.  Trade,  236. 
c.  41.  linens,  360,  1. 
c.  46.  Quarantine,  77* 
c.  70.  Hats,  346,  7. 
c.  73.  Ports,  (cc,  28. 
e.  87.  Brewer,  293. 

i  I 


STATUTES.— (c(m<mMi?d.) 
Geokob  hi. — {continued,') 

52.  C.39.  Lighthouses,  &c.,   33, 

34,  35.  37.     Pilots, 

46.  48,  49,  50,  51, 

52,  53,  54,  55,  56. 

58,  59,  60,  61. 
c.50.  Tender,  184. 
c.  57.  Trade,  256. 
c.  64.  False  Pretences,  265. 
c.  93.  Coaches  and  Carriages, 

314. 
c.^^.  Glass,    337.     Leather, 

355. 
c.  98.  Coaches  and  Carriages, 

314. 
c.  108.  Hawkers,  166. 
c.  115.  Cutlery,  323. 
c.  130.  Mills,  291.  3. 
c.  134.  Butter,  297. 
c.  140.  Mills,  292. 
c.  143.  Pilots,    54.      Linens, 
359.  362.      Plaie, 
379.      Paper,  370. 
Highways,  &c.,  132. 
c.  159.  Wrecks,  106. 

53.  c5.  Tender,  184. 

c.  40.  Servants,  400.  381. 

C.46.  Butter,  297. 

c.  70.  Butter,  297. 

c.  82.  Highways,  &c.,  132. 

c.  87.  Wrecks,  103. 106,  7,  8, 

9.  114. 
c.  103.  Paper,  344. 
c.  115.  Fire  Arms,  323.  5,  6, 

7,  8,  9.  31. 
c.  1 1 6.  Bread,  278.  82. 
c.  140.  pilots,  50.  53. 
c.  141.  Tender,  185. 

54.  c.  42.  Frames,  333. 
c.52.  Tender,  183,  184. 
c.96.  Servants,  380.    Trade, 

233. 
c.  107.  Trade,  236. 
c.  152.  Gunpowder,  344. 
c.  1 5 6.  Literary  Property,  240, 

241.  6,  7,  8,  d. 
c.  159.  Ports,  &c.,  23. 6,7, 8, 9. 

55.  e.30.  SoUp,    418.      Candles, 

308.    Paper,  364. 
c.  43.  Weights  and  MeMures, 

178,  9. 
c.  59.  Fire  Arms,  324.  7,  8, 

9,30,  1. 
c.  68.  Highways,  5e».,  131. 
2 
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STATUTES.— (conrtnued.) 
GsoBGB  III.*- (continued.) 

55.  c.  71*  Hawkers,  166. 
c.  80.  Printing,  370. 
c.  99.  Bread,  274,  5,  6,  7.  9. 

283. 
c.  176.  Bricks,  296,7. 
c.  17S.  Flax  and  Hemp,  333. 
c.  184.  Trade,  235. 
c.  185.  Printing,  370. 6.  Plate, 
3/9. 

56.  c.  25.  Butter,  297. 
c.  1?6.  Butter,  297. 
c.  36.  Hats,  346. 
c.  44.  Flax  and  Hemp,  33. 
c.  56.  Printing,  370. 
C.58.  Brewer,.  293,  4. 
c.  67.  Trade,  232,  3,  4. 
C.68.  Tender,  183,  185. 
c.  86.  Ports,  22. 
c.  103.  Paper,  364, 5,6, 7,8, 9. 
c.  110.  Leather,  356,  7. 
c.  139.  Trade,  236. 

57.  €.  xxix.  Manufactories,  267* 
c.  113.  Tokens,  183. 
e.  115.  Servants,    388,    389. 

Cutlery,  323. 
c.  122.  Servants,  388,  389. 
c.  126.  Frames,  333,  4. 
c.  130.  Servants,  380.  391,  2. 

58.  c.  13.  Tokens,  183. 


STATUTES.— (coniiniMid.) 
Gborob  III. — (continued*) 

58.  c.  48.  Servants,  380.  391,  2. 
c.  51.  Servants,  387,  8,  9,  90, 

1,  5,  8.  413.  6,    7. 
Cutlery,  323. 

59.  c.  7-  Cutlery,  320,  1,  2,  3. 
c.  27.  Highways,  141. 
c.  32.  Pkper,  364.  Plate,  379. 
c.  36.  Bread,  276.  9.  82,  3, 4. 
c.  46.  Cards  and  Dice,    310. 

12,  13. 
c.  52.  Hats,  347. 
c.  53.  Brewer,  294. 
c.  66.  Trade,  236,  7»  8. 
c.  73.  Leather,  357. 
c.  90.  Candles,   308.      Sotp, 
418.20.  Lineiia,364. 
c.  112.  Wool,  438. 
c.  127.  Bread,  274. 

60.  c.  5.  Trade,  236.  8. 
c.  9.  Printing,  370, 1,  2,  3,  4, 

5,6. 

Gborob  IV. 

L  c.  14.  Plate,  377. 

c.  58.  Paper,  364,  5,  6.  9. 
C.83.  Servants,  391,  2. 
c.  92.  Paper,  370. 
c.  93.  Servants,  382.  7.  91. 


STAYING  PROCEEDINGS . 

when' in  information  under  43  Geo.  3.  as  to  convoys,  attorney  genend  or  king*! 

advocate  have  power  to,  99. 
relative  to  turnpike  roads,  132. 

STOCKINGS.— (See  '•  FrametDorkr) 

STOLEN  GOODS.— (See  **  Felony,'*  "  Market-overt,"  ••  Honei^) 
restitution  of,  after  conviction  of  felon,  149. 

STONE. 

landing  and  lading  of,  not  regulated  by  13  &  14  Car.  2.,  11. 

STOPPAGE  IN  TRANSITU.— (See  vol.3.,  tit.  «•  Stoppage  in  TrdntUu.'') 

of  the  right  of,  ^ where  goods  under  quarantine,  82. 

.SUNDAY.- (See  *'  Fairs,*'  "  Bread,*'    «•  Sale,**  "  Butcher,**  Index,  voL  3.,  tit. 

'     **  Sunday.**) 

fairs  and  markets  cannot  be  holden  upon,  146. 

1  C.  1.  c.  1.  29  C.  2.  c.  7.  enacts  that  no  person  shall]  exerciae  his  worldly 
calling  on,  147. 

except  victuals;  Ac.  at  an  inn,  147. 

or  publicly  cry  or  expose  goods  for  sale,  147. 

'Cxcept  milk,  147. 
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SUNDAY.— (co»<intt«i.) 

mackarel  bv  11  &  12  W.  3.  c.  24.  s.  14.  maybe  sold  on*  147. 
'  how  far  baJcers  mav.sell,  &c.  on,  276. 
coachmen  and  chairmen  may  ply  on,  147- 
though  a  sale  not  made  in  oroinary  calling  on»  is  not  void,  147. 
no  market-overt  on^  148. 

SURVEYOR  OF  HIGHWAYS.^ (See  "  Highwatftr) 
how  they  are  appointed,  130. 

SUSPECTED  BILL.— (See  *•  Quarantiner) 
nature  of»  66. 

TAILOR.— (See  "  Servants.") 

TANNER.— (See  «  Leather:') 

what  other  business  in  leather  he  shall  not  follow,  355. 
regulations  as  to  the  manner  of  carrying  on  his  trade,  356. 

TENDER.— (See  "  CoaU.'^    See  Index,  vol.  3.,  tit.  «  Tender.'') 
not  legal  unless  of  legal  coin,  183. 

no  tender  of  legal  com  of  silver  of  realm  l^al  above  j£25.,  183. 
by  56  Geo.  3.  c.  68.  no  tender  in  silver  legal  above  40^.,  184. 
bank  notes  no  tender,  184. 
but  if  offered,  and  creditor  do  not  object  to  them  on  that  account,  tender 

good,  184. 
after  offer  to  pay  debt  in  bank  notes,  debtor  cannot  be  arrested,  184. 
so  also  in  distress,  tenant  entitled  to  return  of  goods,  184. 
any  remedy  the  land  owner  may  have,  exclusive  of  distress,  &c.,  is  not  barred 

by  tender  in  bank  notes,  184. 
receivable  on  all  official  rates,  if  party  verify  them  on  oath,  1 84. 
and  are  included  within  annuity  act,  185. 

but  they  are  no  tender  where  change  must  be  given  by  creditor,  1 85. 
money  decried  by  tbe  king  cannot  be  ter^dered  afterwards,  185. 
where  after  obligadon  to  pay  money  at  certain  day  money  enhances  in  value, 

185. 
so  where  bill  is  drawn  here  and  payable  in  foreign  country  by  foreign,  money, 

and  value  of  money  is  reduced,  185. 
legacy  must  be  paid  in  currency  of  country  where  testator  made  his  wiD, 

186. 

TENDER  OF  AMENDS.— (See  Index,  vol.  3.,  tit.  «  Tender.'') 

in  action  of  trespass  for  uldng  rubbish,  &c.  from  quarry  for  repair  of  roads, 
plaintiff  cannot  recover  after,  129. 

TERRAGE.— (See  "  TolU:') 
who  a  right  to,  16. 

THANET,  ISLE  OF. 

Trinity  house  of,  empowered  to  appoint  pilots,  47. 

TILES.— (See  •'  Bricks.") 

TITHE. 

none  for  bricks^  297. 

1x3 
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TOKENS.— (See  '<  Mone^,  Cains.  <md  Naiesr) 
formerly  in  circulation  in  Great  Britain,  182. 
issue  of,  prohibited,  with  exception  of  Birmingham  and  Sheffield  penny  tokens, 

by  57  Geo.  3.  c.  46.,  182. 
circulation  of  dollars  and  tokens  by  Bank  of  England  legalized  till  5th  April 

1819,  183. 

TOLLS. 

til  portst  harboun.  8se. — (Sec  *•  PorUt  3rc.") 

cannot  be  taken  in  without  charter,  8. 

tolls  due  to  ^rt  by  special  custom,  16. 

power  of  kinff'  to  discharge,  1 6. 

duties  claimable  by  owner  of  soil,  16. 

how  recoverable,  16.  n.  8. 

goods  must  actually  arrive  in  wharf  to  entitle  wharfinger  to,  17- 

must  be  moderate  in  public  wharfs,  17* 

are  claimable  by  prescription,  18. 

sometimes  granted  to  towns,  18. 

cannot  be  increased,  20. 

presuming  to  take  new  toll  is  punishable  by  fine  and  imprisonment,  20. 

a  temporary  toll  is  sometimes  granted  for  building  or  repairing  a  quay* 
20. 

but  such  patent  always  expresses  sums  to  be  taken,  20. 

are  recovered  bv  distress,  20. 

the  distress \fal Is  not  only  on  goods  of  the  person  subtracting,  6ut  on  the 
goods  whereon  the  toll  arises,  20. 

where  toll  arises  on  particular  goods,  the  goods  or  vessels  wherein  they 

'    are  conveyed  are  distrainable,  2  L 

hpw  they  are  recoverable*  21. 

what  are  payable  at  Edystone  Rock  lighthouse^  39. 

how  collected,  39»  40. 

are  distrainable  on  tackle,  &c.,  40. 

transport  ships  do  not  pay  lighthouse  duties,  43  to  45. 
091  highways. — (See  '*  Highioays  and  Turnpike  Roads.**) 

where  tolls  arising  from  turnpike  act  are  insufficient  for  repair,  128. 

carriages  passing  across  or  on  turnpike  road  for  less  than  100  yards  do 
not  pay,  132.  . 

none  payable  for  carriages  employed  in  repair  of  roads,  132. 

otherwise  with  a  bridge,  132: 
en  canals  or  ratifoayff.-^(See  **  Ca»idU**) 

power  of  justices  to  lessen  canal  and  railway  tolls,  138. 

amount  of  toll  on  canals  and  railways,  139. 

of  the  nature  of  such  toll,  139. 

of  the  liabilty  of  such  toll  to  be  rated  for  relief  of  poor,  140. 
in  fairs  and  markets, 

when  toll  b  incident  to  fair  or  market,  154. 

picage  and  stallage  included  in  general  term  toll  in  grant,  l55« 

distinction  between  toll  for  stallage  and  picage,  and  a  market  toll,  155. 

not  demandable  before  sale,  and  only  of  ihe  buyer,  155. 

power  of  erecting  stalls,  &c.  in  owner  of  soil,  155. 

due  by  custom  on  all  goods  brought  to  market,  156. 

none  for  goods  sold  by  sample,  156. 

king  does  not  pay,  156. 

king  may  exempt  subject  from  paying,  in  his  own  fair  or  marked   156. 

other  exemptions  from  payment  of,  157. 

remedies  for  subtraction  of^  1 58. 
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TOLliS.^coiiitiitt6cL) 

infmriMttd  market$.^^(conHnued.) 

trwpaM  lies  for  obstructing  servant  in  collation  of,  159. 
or  for  preventing  goods  being  brought  to  market,  159. 
owner  of  fair,  &c.  may  distrain  for  subtraction  of,  159. 

TOWAGE.--(See  «  Tolls*') 

who  a  right  to  duties  of,  1 6. 

of  the  right  to  tow  vessels,  &c.,  24. 

the  amount  claimable,  1 7* 

TRAD£.*(See  <'  Manufactures.*') 

remarks  on  benefits  of  difierent  laws  relating  to,  187. 
1.  How  far  restrained,  187  to  253. 

by  the.king's  prerogative,  188  to  219. 

generid  power  of  the  king  to  prohibit  or  restnun,  J  88* 
of  monopolies,  190. — (See  ^' Jlfonopofy.'*) 
of  patents,  191^See  **  Patent.") 

the  establishment  of  corporations,  188.  213.— (See  **' Corporationjy 
by  bye-laws  or  customs,  219  to  225.— (See. "  Bye  Law,*"  **  Custom.*') 
by  contract,  225  to  228. 
by  act  of  parliament,  228  to  253. 

who  prohibited  from  trading,  229. 
of  aliens,  229  to  231.— (See  "  JUen.**) 
who  may  exercise  handicraft  trades,  232. 
of  apprenticeship,  232  to  238. — (See  '*  Apprentice^*) 
literary  property.  Sec,  238  to  252.— (See  "  Literary  Property.**} 
prints,  &c.,  252.— (See  "  Prmls.**) 
busts,  &c.,  253.— (See  "  Busts.**) 
IL  How  far  protected  from  injuries^  253  to  267. 
of  bubbles,  253— (See  "  Bubble:*) 

of  forestalling,  regrating,  encrrossing,  259."~(See  respective  heads  of.) 
conspiracies  to  raise  price  of  wages  or  commodities,  263.— (See  '*  Om- 

spiracy.*') 
cheats  and  false  pretences,  264. — (See  '*  False  Pretences.*^ 
nuisances  by  setting  up  offensive  trades,  &c.«  265.— (See  "  Nuisafice.") 
IIL  How  far  encouraged,  267  to  270. 

privilege  of  tenants  removal   of  fixtures,  268.— (See  "  Landlord  and 

Tenant.**) 
privil^es  firom  distress,  270.-r(See  "  Distress.**) 

TRANSPORTS. 

transport  ships  do  not  pay  lighthouse  duty,  43. 

TREASURE  TROVE. 

belongs  to  king  by  prerogative^  180. 

TRESPASS.— (See  "  Wreck.'*) 

no  trespass  in  passing  over  another's  land  to  assist  wreck,  107»  8. 
to  set  tables  in  market  place  without  leave  of  owner  of  soil,  155. 
action  of,  for  disturbing  servant  collecting  tollsj,  159. 
or  for  preventing  goods  being  brought  to  market,  169. 
and  if  goods  of  any  one  exempt  are  distrained,  151 . 

TRINITY  HOUSE.— (See  •'  Wrecks.**) 
concise  history  6f,  35  to  39. 
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TRINITY  HOUSE.— (co/i«iiu«d.) 

ballastage  granted  out  of  Thames  to,  toll  free.  16. 

rights  and  liabilities  of,  as  to  lighthouses,  &C.,  34.-- (See  **  lAghihoMum,'^ 

of  the  pilots  of,  48.— (See  "  Pilot:*) 

TRONAGE.— (See  ••  fVeighage:') 

TROY  WEIGHT. 

of  what  it  consists,  169. 

corn  measures  deducible  from,  1 69. 

liquid  measures  also,  J  70. 

bread,  gold,  pilver,  apothecaries  medicines,  169. 

refiners  use  this  weight,  170. 

TRUSTEES  OF  TURNPIKE  ROADS.— (See  "  Turnpike  Boad.") 
power  of,  under  13  G.  3.  c.84.,  134. 
utility  of,  134. 
qualification  to  become,  134. 

TURNPIKE  ROAD.— (See  "  Highway.") 

13  G.3.  c.  84.  regulates  carriages,  &c.  on  turnpike  roads,  131. 

power  of  justices  relative  thereto,  131,  2. 

carriages,  &c.  passing  across  or  on  a  road  for  less  than  100  yards,  pay  no 

toll,  132. 
carriages  employed  in  repair  of,  do  not  pay  toll,  132. 
otherwise  on  a  bridge,  132. 
exemptions  from  tolls  for  carriages  in  husbandnr,  regulated  by  17  G.3«  c.  16. 

52  G.  3.  c.  145.  53  G.  3.  c.82.,  132. 
exemption  of  cattle  in  passing  to  water  and  pasture,  133. 
of  persons  ^oing  to  parochial  churcb,  133. 
where  toll  is  upon  carriage,  on  repassing  with  different  horses  not 

subject  to  toll,  133. 
vice  versa,  133. 
collectors  right  of  action,  though  illegally  appointed,  for  amount  of  tolls,  133. 

UNIVERSITIES.— (See  ••  Literary  Property:') 
title  of,  to  certain  copyrights,  249. 
act  privileging  woolcombers  iu  Yorkshire  does  not  extend  to,  439. 

USAGE.— (See  "  Custom:*  See  also  Index,  vol.  3.  tit.  «  Usage:*) 

VICTUALLER. 

of  conspiracies  amongst,  to  raise  price  of  commodities,  &c.,  263. 

WATERMEN.— (See  "  Boatmen:') 
WEAVERS.— (Sec  ««  Servanu:') 

WEIGHAGE. 

who  a  rieht  to,  1 6. 

master  of  ship  liable  for,  1 6.  n.  8. 

the  amount  claimable,-  1 7. 

WEIGHTS  AND  MEASURES^- (See  "  Money,  Coins,  and  Notes:) 
.  prerogative  of  the  crown  as  to  appointment  of,  168. 
what  are  the  standard  weights  and  measures,  168. 

legal  weights  in  use  are  troy  and  avoirdupois,  169. 
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WEIGHTS  AND  BIEASURES.— (cow/inufid.) 

what  are  the  standard  weights  and  measures. — (continued,) 

dimensions,  qualifications,  and  use  of  each,  169. 

what  things  are  weighed  by  the  troy  measure,  169*  * 

what  things  are  weighed  by  the  avoirdupois  weight,  170. 

of  the  long  measures,  as  the  yard,  &c.,  wh^n  used,  17K 

all  measures  either  receptive  or  applicative,  172. 
how  far  the  laws  for  observing  them  are  obligatory  on  public,  172. 

penalty  and  punishment  for  using  or  having  false  weights  or  measuraa. 
172. 

penalty,  &c.  for  using  improper  com  measure,  1 72. 

a  custom  to  sell  other  than  Winchester  bushel  is  illegal,  1 73. 

construction  of  lease  as  to  reddendum  of  so  many  quarters  of  com,  17^ 

80  custom  as  to  selling  butter  bv  weight  not  prescribed,  is  illegal,  1 73. 

how  far  butter  may  be  sold  in  lumps,  &c.,  173. 
provisions  for  keeping  standards  in  market  towns,  kc.,  173. 

cities,  boroughs,  and  towns  shall  have  what  weights,  174. 

where  to  be  kept,  174. 

inhabitants  may  freely  weigh,  174. 

foreigner  to  pay  what  fees,  1 74. 

weights  and  measures  used  in,  must  be  sealed  and  not  added  to,  174* 

of  the  markine  of,  174. 

defective  weights  to  be  destroyed,  &c.,  174,  5. 

what  weights  &c.  to  be  kept  m  mills,  175. 

penalty  for  having  false  weights,  175. 

party  punishable  at  common  law,  175. 
examiners  of. 

of  the  duties  and  powers,  &c.  of  examiners  of  measures,  175. 

appointed  by  petty  sessions,  175,  6.  178. 

may  enter  where  in  search  of  false  ones  when,  175. 

may  view  all  measures,  and  seize  what  not  according  to  standard,  175. 

obstructing  or  not  producing  measures  for  examination  by,  penalty,  175. 

recompence  to,  175. 

special,  by  whom  appointed  and  where,  175,  1 78. 

saving  for  powers  to  examine  or  destroy  measures  in  certain  jurisdictions, 
179. 
certiorari  not  granted  when,  178. 

WEST  INDIES.— (See  '*  Quarantined) 

of  ships  coming  from,  with  yellow  fever,  &c.,  71. 

WESTMINSTER.— (See  "  Bread,*'  "  Servants.") 

WHARFS.— (See  "  Quays:') 

WHARFAGE  AND  CRANAGE.- (See  vol.  3.,  Index,  same  titles.) 
persons  unlading  or  lading  at  quays  must  pay  duty  for,  1 1 . 
cannot  be  claimed  by  wharfingers  in  London  for  unlading  from  vessels  fiutentd 

to  their  wharfs,  11,12. 
signification  of  words  wharfage  and  cranage,  12. 
who  a  right  to,  1 6.       . 
the  amount  claimable,  1 7. 

WHARFINGERS.— (See  vol.  3.,  Index,  tit.  '•  fVarekousemen  and  Wharfingers.'') 
in  London,  not  entitled  to  wharfage  for  goods  unladen  from  vessels  fastened  to 
their  wharfs,  11,  12.  ^    - 
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WINCHSLSEA^See  '*  Onque  PorU.*') 
wu  fiimierij  only  a  member,  12. 

WmCHSSTEIL— (See  vol.  3.,  Index,  tit.  '*  WmdmUr  BnkOT) 
regulation  by  1  Eliz.  of  unlading  goodt  there^  10« 

WOOL  AND  CLOTH.— (See  «*  Servant.**) 

makers  of  mixed  medley  or  white  cloth  must  not  use  warping  bars  of  other 
dimensions  than  those  in  act,  394. 

must  give  wool,  &c.  out  by  weight,  and  receive  it  back  by  wdg^t,  395* 
considered  the  stifle  commodity  of  the  kingdom^  420. 
winders  of  wool  must  be  sworn,  421. 
form  of  oath,  421. 

entry  of  administration  must  be  made,  421. 
persons  may  employ  men  not  havmg  taken  such  oath,  421. 
process  of  winding,  421. 
power  of  Justice,  422. 
party  ma^  appeal  to  sessions,  422,  n.  2. 
persons  founa  carrying  ends  of  yarn,  waste,  &C.  liable  to  search^  and  deemed 

an  incorrigible  rogue,  423. 
how  to  be  punished,  423. 
appeal  to  sessions  given,  424. 
as  to  certiorari,  424. 
how  to  be  manufactured,  424. 
penalties  how  recovered,  425. 
yard  for  measuring  such  cloth  to  be  37  inches,  42d.  . 
to  be  sold  by  what  measure,  178. 
encouragement  tp  dress  and  dye  cloth,  425. 
how  to  be  dyed*  425. 

how  mathered  and  other  cloth  to  be  marked,  425. 
penalty  for  forsing  same,  426. 
useof  logwoo(^  426. 
searchers  of,  how  appointed,  426. 
their  power,  426. 

limitation  of  prosecution  under  act,  426. 
penalties  bow  recovered,  426. 
disposal  of  penalties,  427. 
appeal  to  sessions  given,  427. 
Yofluhire* 

process  of  carding  and  scribbling  at,  428. 

now  appointed,  429. 

doth  may  be  made  of  any  width,  429. 

cloth  must  be  measured  and  marked  by  miUman  and  searcher,  429* 

either  parties  offending  therein,  how  punished,  429. 

taking  ofl^  altering,  or  counterfeiting  marks^  how  punished,  429. 

how  expence  of  searchers,  &c.  and  salaries  are  paid,  429. 

in  case  cloth  decreases  from  carelessnesS'Or  otherwise,  430. 

length  it  may  be  stretched,  and  penalty  for  offending,  430. 

forfeitures  how  recovered  and  distributed,  430« 

appeal  granted,  430. 

extent  of  act,  430. 

appointment  of  searchers  and  measurers,  431. 
of  inspectors,  431. 

bond  to  be  given  by  them,  431. 

forfeiture  of  office  to  keep  a  public  house  or  misbehaviour,  431* 

clothier  shall  weave  his  name  in  cloth,  431.  , 

prices  of  milling,  431. 
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WOOL  AND  CLOTH.--(coii«wtte<i.) 
York$kire.^cantmuedL) 

bow  disputes  to  be  determined,  432. 
searcbers  to  measure  and  mark  clotb  at  fulliog-mill«  432. 
prices  to  be  paid  for  searcber's  seal^  432. 
seareber  making  defiiult  in  meftsurementy  432. 
removal  of  clotb  before  stamped  or  measured,  432. 
^  .  ,^^  inspector  to  searcb  for  unstamped  clotb  at  fblling-mill,  433. 

notice  of  intent  to  put  clotb  into  water  must  be  given,  433. 
penalty  for  inspectors  refusal  to  attend,  433. 

for  over  stretcbing,  439. 
defiunngor  altering  marks,  &c.  bow  pnnisbed^  433. 
wbat  cards  may  be  used,  434. 
inspector  may  ente^  sbop,  &c.,  434. 
must  mark  clotb,  434. 
misconduct  of,  434. 
wbere  clotb  is  found  falsely  stamped,  434. 
maker  exposing  to  sale  witbout  proper  marks,  434. 
not  lawful  to  search  after  clotb  is  put  up  in  papers  for  pressing,  434. 
in  case  buyer  suspects  fraud,  435. 
return  of  payment  in  sucb  case,  bow  to  be  made,  435. 
in  sucb  case  wbere  buyer  refuses  to  let  officer  view  clotb,  436. 
forfeitures  by  searcbers,  &c.  to  be  deducted  from  salary,  436. 
oflbnces  not  provided  for  by  statute,  bow  determined,  436. 
appeal  given,  437. 

accounts  of  justices,  &c.  to  be  given  at  sessions,  437. 
distribution  of  money  in  treasurer's  bands  to  be  determined  b^  justfe^i, 

437. 
Justices  may  increase  rate  of  measurement,  &c.,  437. 
privilege  to  woolcombers  in,  in  tbe  exercise  of  trades^  438* 
act  does  not  extend  to  universities  or  London,  nor  annul  apprentice  deedsy 

439. 
capital  felony  to  destroy  goods,  &c.  or  steal  firom  grounds,  439. 
to  cut  or  steal  clotb,  felony,  439* 
justice  may  issue  searcb  warrant,  439. 
appeal  given  to  sessions,  440. 
act  does  not  alter  any  former  one  in  force  relative  to  stealing  or  receiving 

of  goods,  440. 

WOOLCOMBER9.--*(See  "  Wool,''  Yorkshire.) 
may  employ  unapprenticed  journeymen,  233. 

WRECK.— (See  late  aots,  1  &  2  Geo  4.  cc.  75,  76.  relating  to.) 
wbat  amounts  to  one,  102  to  105. 
wbat  goods  considered  as,  102. 
of  jetsam,  flotsam,  and  lig.m,  104. 
.wbo  entitled  to  property  in,  103. 

wbat  property  is  vested  in  tbe  king,  or  lord  of  manor,  103,  104. 
duty  of  sheriff,  coroner,  or  king's  b«dlifi&,  103. 
duty  of  persons  finding,  114. 
right  of  crown,  103,  104. 
lords  of  manors,  &c.  claiming:  wbat  report  they  must  make,  106.— (See  1  &  2 

Geo.  4.  c.  75.  8.25. 
goods  not  to  be  appropriated  till  when,  106. 
deputy  vice-admiral,   his  duty  oa  recdring  report,  106.  115.^— -(See  1  &  2 

Geo.  4.  c,  75.  s.  25. 
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WRECK.— (coiUmtiei.) 

power  of  sale,  &c.  o?er  goods  dainaffed  or  of  a  perishable  nature,  107*  115. 

—(See  1  &  2  Geo.  4.  c  75.  ft.  270 
money  produced  by  such  sale,  where  deposited,  &c.,  107. 
provisioD  as  to  passing,  &c.  o?er  lands,  &c.  on  coast  where  a  wreck  is,    07,  8 
of  salvage,  108.— (See  vol.  3.,  Index,  tit.  '<  Salvage.*') 
when  sdvage  clainlable,  108,  9. 

how  adjusted,  in  case  of  dispute,  108,  9.— (1  &  2  Geo.  4.  c.  75.  s.  10.) 
adjustment  and  payment  of  salvage  in  general,  1 10. . 
meeting  for  adjustment,  how  made,  &c.,  113. 
riffhts  where  salirase  not  paid  or  secured  for  forty  days,  113. 
what  sum  dfumable  for  salvage,  1 09.. 
jurisdiction  and  power  of  admiralty  as  to,  109. 
punishment  for  plundering,  &c.  or  breaking  into  ship,  112. 
punishment  for  stealing  goods,  &c.  of  small  value  from,  1 12. 
punishment  for  ofiering  goods  to  sale  belonging  to  shipwreck,  112. 
reward  for  discovering  offenders,  1 13, 
Cmque  Ports,  their  jurisdiction  in  case  of,  116. 
of  their  power  as  to  adjustment  of  salvage,  1 17* 
where  wreck  found  in  jurisdiction  of,  to  be  deposited*  &c.,  118. 

WRIT  AB  QUOD  DAMNUM. 

must  be  issued  before  public  port,  &c.  can  be  filled  up,  frc^  24. 

WRIT  N£  EXEAT  REGNO.-<See  «<  Crown.'') 

YARMOUTH. 

rights  of  corporation  o(  as  to  port  duties,  18. 

YORKSHIRE^See  ««  Wool:*) 


^ 
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